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ADVERTISEMENT. 


I 


The  Author  has  in  this  Volume  completed 

his  intention  of  publishing  a  Collection  of 

I  Decisions  respecting  the  present  Proc/ice 

and  Pleading  in  the  Court  of  Eling^s 
Bench  (a) ;  and  which  are  here  arranged, 
according  to  the  subject  matter.  Some 
valuable  Decisions  c^  the  Court  of  King's 
Bench,  after  the  year  1785,  and  during 
a  time  when  there  were  no  Reports  of  the 
Cases  determined  in  that  Court,  are  also 
introduced.  The  latter  hsfve  been  taken 
from  the  Paper  Books  of  the  late  Mr. 
Justice  AsHURST,  with  the  Arguments 
and  Decisions  of  the  Court  in  tl^  hand- 
writing of  that  learned  Judge ;  and  there- 
fore thdr  accuracy  cannot  be  questioned. 
A  few  Notes  of  the  Author  have  been 
introduced,  and  a  copious  Index  concludes 
the  work. 

J.  CHITTY. 

iGik  Aug.  182S. 

(a)  See  Advertisement  to  Vol.  I. 
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•  /•  1     /•       1  the  case  aindiiBt 

propnetor  of  a  common  stage^^oach  for  the  car-  «  epmnMm  car* 
liage  of  passengers  for  hire  from,  &c.  to  8cc.  and  that  j^j  ^  ^ 
the  defendant  had  and  received  iiito  his  coach  plain-  a  paaMoger* 

,    ^        ,  denndant  can* 

till  s  wife^  to  be  safely  carried  as  such  passenger  for  not  ^tead  in 
hire ;  and  that  the  defendant^  not  regarding  his  duty,  ^^SSte  d?a 
did  not  take  due  care,  8cc.  and  by  reason  thereof  the  co-proprictort 
carriage  was  overturned,    and   the   plaintiff's    wife 
hurt."    The  defendant  pleaded  in  abatement  nearly  in 
the  same  form  as  in  52  New  Rep.  366,  of  the  non  joinder* 
of  other  coacb  owners,  to  which  plea  there  was  a  de- 
murrer and  Joinder. 

Sichardion  in  support  of  the  demurrer,  after  observing 
on  the  inconvenience  resulting  from  allowing  pleas  in 
abatement  in  actions  of  this  nature,  where  the  plaintiff 
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IB  17.       must  in  general  be  ignpfai^t  of  the  number  of  proprie- 

anbell       tors^  and  might  be  defeated  on  such  a  plea  in  several 

Waterhouse.  successive  actions^ cited  Govett  v.  Radnidge,S  East,  70. 

and  Dixon  v.  Clijion,  %  Wik.  i\9* 

LoBD  Ellen  BOROUGH '  C.  J.  In  this  case  I  see  in 
the  dedtraliQKi  zio  word  of  contract. 

It  has  been  expressly  avoided  by  the  pleader,  and 
the  declaration  states  that  the  defendant  was  a  common 
carrier,  which  made  him  HaUe  at  commQn  law.  Mr. 
Justice  Wilmot  says  he  is  defendant,  ex  deli^o.  Goveti 
v.  Radnidge  is  a  strong  case  for  plaintiff.  In  Max  v. 
Roberts,  12  East,  89.  2  New  Rep.  454.  Powell  v.  Lay-- 
ton,  2  New.  Rep.  365^  the  d^endant  was  not  staled 
to  be  a  eommon  earner,  and  there  were  express  words 
of  contract,  and  a  ship  owner  is  not  a  common  carrier: 
here  he  is  a  common  carrier,  and  this  attaches  the  duty 
of  law.  Max  v.  Roberts  was  ako  ai|  action  against  a 
ship  owner.  The  law  casts  no  duty  on  ship  owners ; 
his  duty  arises  out  of  his  contract. 

Chitty,  contri.  The  declaration  is  not  framed  on 
the  custom  of  the  realm,  nor  is  it  averred  that  defettdr 
ant  was  a  coinmon  carrier.  If  the  declaration  had 
been  framed  in  assumpsit  it  is  cleiar  the  defendant 
might  have  pleaded  in  abatement;  and  the  plaintiff 
cannot,  by  changing  the  form  of  actiouj  take  away  a 
ground  of  defence  that  would  otherwise  subsist.  Jen" 
flings  V.  Rundall,  8  T.  Rep.  335.  He  also  relied  on 
Buddie  V.  Wilson,  6  Term.  Rep.  369;  Powell  v.  Layion, 
2  New  Rep.  365,  as  resembling  the  present. 

_  » 

Bayley  J.  Those  were  cases  of  non-feazance.  Dale 
V.  Hall,  1  rVils.  281,  as  observed  on  in  Selwyn's  Ni.  Pri. 
5lh  ed.  412,  416 ;  and  Max  v.  Roberts,  id.  412,  3,  were 
also  referred  to. 

Richardso,n.    In  Jennings  v.  RandaU  there  was  no 
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doty,  bMaQse  the  defendant  was  an  infant.    All  the        J817. 
other  cases  were  actions  against  owners  of  diips.  The       anseiI 
law  is  different  As  to  carriers.    Dak  v.  Hall,  Selwyn  ,„  "v^^^ 
N.  p.  dth  ed*  416,  in  all  probability,  was  the  first  case 
m  which  this  action  wi|s  tamed  into  assumpsit.  What 
uras  said  in  Pm>M  y.  Lajfton  must  be  taken  wjitb  re^ 
ference  to  that  case  where  defendant  was  a  shipowner^ 

Baylbt  J.  In  all  actions  formerly  against  omierSv 
and  that  up  till  a  very  late  time,  it  was  nsual  to  begin 
the  declaration  with  an  averment  of  the  castpin^  itnd 
so  in  many  other  eases,  as  against  ipiikeepers. 
The  present  is  more  than  a  mere  nott'-fea^ance,  for 
it  is  alleged  that  the  coach  was  oyertumed  through 
negligenee.  And  as  *to  the  argument  thut  Ae  form  of 
action  should  not  aker  the  right,  hdre  wa9  «  du^9 
which  distinguishes  the  case;  and  there  are  many 
cases  in  which  the  form  of  the  action  ajtens  the  ijg^ts 
of  the  parties.  In  tcorer  it  iaites  away  the  set-off. 
The  adtantage  of  a  certificate  is  taken  away  from 
the  defendant  in  trover  for  proceeds  pf  a  bill.  ParAo- 
▼.  Norton,  6  Tern  R»  605.  Declarations  against  car- 
riers in  tort,  are  as  old  as  the  law^  and  continued  till 
Dale  V.  Hall,  when  the  practice  of  declaring  in  as- 
sumpsit sncce^ed ;  but  this  practice  does  not  super- 
sede the  othtr.  Here  there  is  no  word  of  contract ; 
there  is  noliiing  to  shew  that  it  was  not  a  declaration 
on  the  costom  of  the  realm.  In  substance,  defendant 
is  stated  to  be  a  common  carrier.  In  Powell  v.  JLayton, 
the  case  of  a  ship  owner,  there  were  express  words 
of  contract,  and  an  exception  as  to  perils  of  the  sea. 
This  was  only  declaring  as  usual  400  years  before  Dale 
V.  HalL  There  is  a  breach  of  duty  on  which  as  well  as 
defendant's  public  character,  the  declaration  is  framed. 
This  being  an  action  for  a  tort,  all  its  consequences 
follow,  and  the  plaintiff  might  sue  some  only.  The 
declaration  charges  carelessness  and  negligence,  *by 
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AirsELL       which  the  coach  was  overturaed.    The  plea  saysj  that 
WAtxuousB.  ^'I  ^^^  parties  were  guilty  of  the  carelessness  and  negUr 

gence.  There  was  no  such  plea  before  Buddie  v, 
fVilson,  6  T.  R.  369,  which  was  a  case  of  non-feasance, 
and  the  court  overruled  the  plea  on  another  point. 
Govett  V.  Radnidge  would  be  the  case  to  follow,  if  ne- 
cessary to  decide  between  conflicting  cases*  Tht 
case  of  Powell  y.  Layton,  and  other  cases  against  ship 
owners,  are  distinguishable. 

Abbott  J.  This  decision  will  not  interfere  with 
former  authorities.  A  duty  attaches  on  a  common 
carrier.  The  declaration  contains  an  accurate  desGrip-' 
tion  of  a  common  carrier*  Plaintiff  has  his  election, 
and  may  declare  in  either  form,  either  for  a  tort,  or  in 
assumpsit  on  the  expressed  or  implied  contract, 

HoLBOYD  J.  was  of  the  same  opinion.  This  action 
is  founded  on  what  i&  quite  collateral  to  the  contract, 
if  any ;  and  the  terms  of  contract,  unless  charging  the 
duty  of  a  common  carrier,  are  in  this  case  quite  imma- 
terial. Declaration  states  obligation  imposed  upon 
him  by  the  law.  This  is  an  action  against  a  person^ 
vrhOf  by  ancient  law,  held  as  it  were  a  public  office, 
and  was  bound  to  the  public.  Innkeepers  were  liable 
to  indictment  for  extortion  by  ancient  law,  as  well  as 
action  to  refund.  This  action  is  founded  on  the  ge- 
neral obligation  of  the  law,  and  ex  delicto  for  acting 
against  it. 

Judgment  for  plaintiff. 

Respondeat  ouster* 
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1817. 

AfKiNgoN  V. Gent,  onk,  &c.  ^ .  J7T. « 

4m  nt.  Hit.  7^ 

> 

^^URWOOD  appeared  in  support  of  a  demurrer  to  The  Court  wUl 
a  plea  in  abatement,  that  defendant   was  pri.  piea  in  abate- 
vileged  as  an  attorney.    The  ground  of  the  demurrer  ^J^J^  ^^^ 
wasi  that  the  defendant  had  waived  his  privilege :  but  plaintiff  will  be 

.      r  /.  ,.11.  1  11  1  allowed  to 

the  facts  from  which  this  was  to  be  collected^  not  ap-  withdnw  a  de- 

pearing  precisely  on  the  face  of  the  pleadings,  Cur-  SJJ'Sdre^^ 

wood  now  applied  for  leave  to  withdraw  the  demurrer,  ^f  (')* 
and  to  be  at  liberty  to  reply,  and  put  the  fact  in  issue. 

On  its  being  objected,  that  there  could  be  no  amend- 
ment in  cases  of  pleas  in  abatement,  and  that  there- 
fore this  coarse  could  not  be  pursused, 

.  UoLROTO  J.  said,  that  it  might  be  done;  for  it 
would  not  be  amending  the  plea  in  abatement,  but 
permitting  the  plaintiff  to  reply  to  the  same. 

Leave  granted. 

(m)  Fleas  in  abatement  are  not,  in  general,  allowed  to  be  attended. 
TUbL  PAc  7th  ed.  662.  Gas.  Pr.  C.P.  29.  For  instancea  where  the 
I^aintiff  haa  been  allowed  to  withdraw  a  demuirer,  and  reply  to  the  plea. 
ndd.7Qked.74U    8T.R.496.    6T.IL560, 1. 

1820. 

Wadb  mgiwist  Edwabd  Birmingham^  Esq.        i2ia  Fetmary. 

fllHIS  was  an  action  upon  an  Irish  judgment,  and  Where  defend- 
the  defendant  pleaded  in  abatement,  the  privilege  abatement,^e 
of  peerage,  by  the  title  of  Baron  AiMry,  in  the  king-  S^to^j^JJ^/ 
dom  of    Ireland;  and  upon  this  plea,   issue  being  ple*  prompt- 
joined,  notice  of  trial  was  given  for  the  adjourned  sit-  strong  case 

.  A       .«_  •  must  be  made 

tings  after  this  present  term.  ont  beforo  the 

Court  will  post- 

CUtty  an  a  former  day  moved  to  postpone  the  trial,  ^^!^to  e^ 

unt'd  the  sittings  after  next  term,  on  an  affidavit,  fe^J^Tto^pro- 

which  stated,  that  the  defendant  bad  come  to  his  title  cure  the  eW- 

since  the  judgment  recovered  against  him  in  Ireland;  ncsscs. 
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1820.        that  it  was  necessary  for  him,  in  order  to  support  the 

^^i^B       pl^^  ^  abatement,  to  procqfB  the  attttdaiide  of  ieveral 

agttinti        witnesses  from  Irdand,  for  the  porpose  of  proving  his 

xiNOHAK^so.  title  to  the  barony  of  AtKelry ;    but  those   persona 

being  in  official  situations  ia  DuhUn,  it  would  be  im- 
possible for  him  to  procure  their  attendance  for  the 
sittings  after  this  Term ;  and  that  he  was  advised  by 
counsel  that  he  was  entitled  to  his  privilege,  and  that 
he  was  now  in  the  course,  of  proceeding  to  establish 
his  claim  to  the  title  of  Baron  Athelry,  by  legal 
process. 

Marryatt  now  shewed  cause  against  the  rule,  and 
contended  that  the  plea  in  abatement  was  obviously 
a  dilatory  plea,  and  consequently  the  defendant 
should  be  in  a  condition  to  support  it  with  prompti- 
tude. The  affidavit  upon  which  the  motion  was  made, 
did  not  swear,  that  the  supposed  witnesses  necessary  to 
support  the  defendant's  title,  would  ever  attend; 
neither  did  it  appear  that  he  had  ever  made  any  at- 
tempt, or  had  taken  any  steps,  to  procure  their  at- 
tendance. 

Abbott  C.  J.  The  legislature^  in  order  to  prevent 
the  delay  which  in  former  times  was  experienced  by 
the  pleading  of  pleas  in  abatement,  has  required  every 
such  plea  to  be  filed  within  four  days.  Now  it  ap- 
pears to  me  that  the  Court  should  follow  up  that 
wholesome  provision,  and  require  that  the  party  shall 
be  prepared  to  go  to  his  trial  at  the  very  first  time  the 
case  can  come  on  to  be  tried ;  and  that  we  should  not 
allow  him  any  further  time  to  obtain  his  evidence ; 
for  by  BO  doing,  in  every  instance,  instead  of  further- 
ing, we  should  be  defeating  the  object  which  the  le- 
gislature had  in  view.  The  general  rule  in  cases  of 
pleas  in  abatement  is,  that  the  party  shall  be  prepared 
to  go  to  trial  promptly*  There  may  be  exceptions  to 
that  rule,  but  this  is  not  one. 
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Baylkt  J.    Upon  the  meiits  of  the  case,  the  de-        IdM. 
feodaiH  k  certaml j  entitled  to  no  inddlgenoey  becauie       wa]^ 
lh€r  isiiie  it  •unply  on  the  plan,  in  abatement :  bnt  „  ^^^ 
eren  tuppoaing  this  were  a  case  in  whioh  joatice  r^  MiNGHAM,Esa. 
united  that  the  trial  sboaU  be  poatpocMd,  the  defendr 
ant's  affidarit  is  insofficient« 

HoLROTD  J*  concurred  (a). 

Rule  discharged.  ' 

(c)  Aur  «f •  vtf  abMnU 

18iO. 


DoVOXiAS  against  GiUIBN.  4a  Mmary. 

WWUTCHINSON  moved  to  set  aside  the  interlo.  The  defeoduit 

cutory  judgment  signed  in  this  case,  for  inregu-  ^^wron^ 
laritj^  the  alleged  irregularity  being,  that  there  was  a  ^T  wSl^T* 
pka  in  abatement  filed  in  the  office  with  the  usual  attoneyof  the 
affidavits,  at  the  time  the  judgment  was  signed.  The  tu^^ffds.  be-' 
facts  were  these : — ^he  defendant  was  arrested  by  a  ^^^^ff^c- 
wrong  christian  name,  upon  a  writ  returnable  the  first  u^ered,  pleaded 
return  of  this  term.  Defendant's  attorney  immediately  next dav, plain- 
informed  the  plaintiff's  of  the  misnomer,  and  before  Sldt^^itVi 
declaration,  filed  a  plea  in  abatement*    Next  day  the  rigfatanMf  and 

-  ^  "^  thelttter  hay- 

plaintiff  declared  against  the  defendant  by  his  right  ing  omitted  to 

name,  and  the  latter  having  neglected  to  plead  de  mmo  thftia^n^' 
in  time,  the  plaintiff  signed  judgment  as  fot  want  of  a  "^^  i^' 
pka ;  and  the  qnestion  was,  whether  the  plaintiff's  pro-  want  of  a  plea  i 
ceedings  were  regular.  judgment  was 


'  Pan  Curiam.  The  defendant  has  no  right  to 
plead  until  the  plaintiff  has  declared.  He  is  not  to 
answer  until  he  is  called  upon  to  do  so.    The  plea 

(a)  K  plea  before  defendant  haa  appeared,  or  taken  daclaratbn  out  of 
•IBce,  IS  a  nnUity ;  TUdj  7thed.SSS;  Intt  ttie  affidSTit  in  npport  of  a 
plea  in  abatooMU  nay  be  ivom  befiue  dedantioi.  4  Aa^,  348. 
4  AT.  a  iS.  332. 


regularly 
slgiied^). 


Oasxn. 
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1820.  '  pleaded  is  no  plea  at  all,  because  in  fact  tliere  wai  no 
D0I70I.AS  declaration  at  the  time  to  which  he  coold  plead.  The 
defendant  haying  pleaded  iiregnlarly,  the  phuntiflF  was 
not  bound  to  take  notice  of  it.  The  affidavit  of  the 
trath  of  the  plea  can  be  of  no  avails  because  it  was, 
in  fact,  no  plea  at  the  time.  We  are  of  opinion  that 
the  judgment  has  been  regularly  signed. 

HoLBOYD  J.  said,  the  course  now  is  for  the  plain- 
titf'on  the  return  of  the  writ  to  file  the  declaration  in  the 
proper  form,  where  there  has  been  a  misnomer  in  the 
writ ;  and  it  has  been  held,  that  the  declaration  so  filed 
cures  the  objection  to  the  writ.  I  remember  applying 
,  to  Mr.  Justice  Dampier,  to  set  aside  a  declaration  so 
filed,  and  I  complained  that  it  was  irregular;  but  he 
made  an  order  affirming  the  regularity  of  the  proceed- 
ing. Application  was  afterwards  made  to  set  aside 
the  order,  but  the  Court  supported  it  After  plea  in 
abatement  staling  a  misnomer  in  the  declaration,  the 
judge  will  amend  the  latter,  by  reference  to  the  writ,  if 
the  name  in  the  writ  be  right. 

Rule  refused. 

1807. 

i^^^  Wakbfibld  against  Mardbn. 

Pieu  m  abate-  JD^SPINASSE  had  obtained  a  rule,  calling  upon 
flJed  before  de-  ^^  plaintiff  to  show  cause  why  the  judgment 

peu«r  fta»^'  signed  in  this  cause  for  want  of  a  plea,  should  not  be 
b^  no  dis-     get  aside,  on  the  eround  that  a  plea  in  abatement  had 

tincSoii  in  this    ^  .        1     i- ,  J 

rapectbetween  been  previously  filed. 

plMs  in  abate- 

2*^^^**^^^**  Lawesp  in  showing  cause  against  the  rule,  produced 
^i^enion  Jvdg-  an  affidavit,  statins  that  it  was  true  the  plea  was  re- 

mentmaybe  ,    '  °  ^ 

■iped  for  want  gularly  pleaded,  but  the  defendant  had  never  appeared, 
tiioaglt  ptea  in  The  plaintiff,  therefore,  was  justified  in  treating  the 
Wnmoi^'fd*    P'^*  ^  *  nullity,  and  signing  judgment. 

fondant  has  not  ^      ' 

«ppetred(a).  (a)  See  last  case. 
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Etpimuu  contra,  urged  that  the  plea  was  pleaded  in        1807. 
person,  and  that  it  was  unnecessary  that  an  appear-    waufibld 
ance  shoold  be  entered.  jSHmv. 

Sbd  pbr  CuBiAM.  There  is  no  such  distinction. 
The  defendant  must  in  all  cases  appear,  and  therefore 
the  rule  must  be  discharged. 

Rule  discharged. 
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ACCOUNT. 

1818. 

VMM.  Smith  against  Smith. 

Two  princ>P^     A  CTION  of  account.     After  judgment  quod  com- 
court  appoint-  puiet  had  been  given  for  the  plaintiff.  Denman 

^^^^  moved  that  auditors  might  be  appointed,  to  take  the 
actkm  of  ac-     account  between  the  plaintiff"  and  defendant. 

count  (n). 

Abbott  J.  said,  the  officer  of  the  Court  had  handed 
him  two  precedents  in  his  book,  from  which  it  appeared 
that  in  each  of  those  cases  the  Court  appointed  the 
two  principal  officers  of  the  Court :  and  accordingly 
he  appointed  Mr.  Le  Blanc,  and  Mr.  Chapman, 
auditors. 


(a)  There  are  two  judgments  in  the  action  of  account;  the  first,  a 
Judgment  to  aeeoimt,  which  is  interiocutory  ;  and  the  second,  final .  After 
the  first  judgment,  auditors  are  i^pointed  to  tske  the  account.  In  Oodfrty 
V.  Smmdertf  3  IFUr.  73,  three  prothonotaxies  of  the  Court  of  Common 
Pleas  were  appointed  auditors,  and  the  entiy  on  the  record  was  as  fol- 
lows :"-'*  and  thereupon  the  said  T.  S.  fireely  offers  himself  to  account 
with  the  said  T.  O.  for  the  goods  and  merchandizes  aforesaid ;  whereupon, 
by  the  consent  of  the  jaid  T.  G*  and  7*.  S.,  W.M.  Esq.,  L.  J,  Esq.,  and 
ui.  D.  Esq.  prothonotaries  of  tiie  said  Court  here,  are  by  the  said  Court 
here  assigned  auditors  to  take  and  declare  the  said  account  between  the 
Bud  T.  G.  and  T.  5."  3  M^.88— 99.  The  action  of  acoounthas  of  late 
years  &Uen  into  disuse,  a  bill  in  equity  being  now comnumly  resorted  to; 
and  assumpdt  will  lie  for  the  balance  of  an  account,  however  numerous 
the  items,  the  action  of  account  being  only  necessary  where  the  plaintiiF 
cannot  give  endenoe  of  his  rig^t  witiiout  an  account  being  taken. 
bTmmi.m.  I Mm»k, lib, S.C.  Fide 2 Cm^.!m.  JliJ.N.P.U7»8. 
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ACTION. 

1820. 

KfiRti  against  Dick.  xmra. 

TN  this  case  the  defendant  bad  heea  anrested  on  a  if  action  be 

bill  of  Middlesex,  and  held  to  bail  on  an  affidavit  E[^S!^£bdbra 
of  debt,  founded  upon  a  bill  of  excbaagje  accepted  by  ^^^  ^^° 
the  defendant^  but  not  due  at  the  time  of  tie  arreU,  the  Court  will,  ona 
affidavit  suggesting  that  the  defendant  was  about  to  ^ISoi^Mtaside 
leave  Inland,  and  go  to  parU  beyond  the  seas.  Oil  ^jgj^h"^* 
the  25th  ult«  ChiUy  obtained  a  rule  to  shew  cause  ofajectionwoiiid 

afford  no  dc- 

whj  the  bail  bond  should  not  be  delivered  up  to  be  fence  on  the 
cancelled  for  this  irregularity ;  and  on  the  4th  instant^ 
Uuledale  having  shewn  cause  against  this  rule  with- 
out effect,  the  Court  made  it  absolute,  with  costs.  On 
a  subsequent  day  Chitty  obtained  another  rule  to  shew 
cause  why  the  bill  of  Middlesex  should  not  be  set  a^M4i9 
for  the  same  irregularity ;  namely,  that  at  the  tune  of 
the  arrest  there  was  no  debt  due. 

lAttledale  now  shewed  cause  against  the  rule,  and 
contended  that  the  Court  ought  not  to  set  aside  the 
bill  of  Middlesex^  for  by  doing  so  iiie  plaintiff  w<juld 
be  deprived  of  all  defence  to  an  action  of  trespass* 
should  the  defendant  adopt  such  a  proceeding.  It 
might  be  true*  that  the  anest  could  not  be  strictly  jus* 
tified  under  the  writ  in  this  case,  and  that  the  Court 
(as  had  already  been  done)  would  order  the  bail  bond 
to  be  delivered  up  to  be  cancelled ;  but  they  would 
not  altogether  set  the  bUl  of  Middlesex  aaidc^  because, 
in  pomt  of  fact^  it  had  been  regularly  issued,  although 
the  cause  of  action  had  not  accrued  at  the  time  it  was 
sued  out.  The  plaintiff  had  no  objection  to  the  defen- 
dant's bringing  an  action  on  ike  case  for  maliciously  ar- 
resting and  holcfing  him  to  bail,  because  the  merits  of 
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I8£0«  the  case  would  famish  him  with  a  good  defence ;  but 
Kssm  bi^  object  was  to  restrain  him  from  bringing  an  action  of 
^^Hl^  trespass,  to  which  the  plaintiff  could  have  no  defence, 
if  the  biU  of  Middlesex  should  be  set  aside.  It  might 
be  true  that  it  was  not  a  good  writ  to  hold  the  defend- 
ant to  bail,  but  the  Court  would  reject  the  ac  etiam 
clause  as  surplusage,  and  after  that  was  done,  it  might 
be  a  good  bill  of  Middlesex,  in  defence  of  an  action  of 
trespass.  In  the  case  of  Foster  v.  Bonner  (a)  it  was 
held,  that  if  the  plaintiff  prove  a  trespass  or  injury 
before  the  bill  filed,  though  after  the  latitat  returned, 
it  is  sufficient ;  for  by  the  general  rule  and  course  of 
this  Court,  the  bill  is  the  commencement  of  the  suit ; 
and  the  latitat,  except  where  it  is  replied  to  a  plea  of 
the  statute  of  limitadons,  or  to  avoid  a  tender,  or  where 
it  is  given  in  evidence  to  support  a  penal  action  in  point 
of  time,  is  considered  but  as  process ;  and  in  the  case 
of  Best  V.  Wilding  (b)  it  was  held,  that  if  the  plaintiff 
prove  a  cause  of  action  before  the  bill  is  filed,  though 
after  the  writ  is  sued  out,  it  is  sufficient,  as  well  in 
the  case  of  bailable  as  common  writs. 

Chiity  in  support  of  the  rule  was  stopt  by  the 
Court. 

ABtooTT  C.  J.  I  am  of  opinion  that  the  rule  prayed 
in  this  case  must  be  made  absolute.  For  the  further- 
ance of  justice  the  Court  have  said,  that  when  a  case 
comes  to  trial  at  nisi  prius,  the  time  of  suing  out  the 
writ  may  be  inquired  into  for  the  purpose  of  sustaining 
the  action,  but  not  for  the  pm-pose  of  defeating  it ; 
because,  if  the  defendant  meant  to  defeat  the  action, 
on  the  ground  that  the  cause  of  action  did  not  arise 
until  after  the  writ  was  sued  out,  he  should  have  ap- 
plied to  the  plaintiff  to  correct  his  error  before  he 

(m)Cawp.4b4.    See  also  4  .Eflrf ,  75.    7  T.  R.  4. 
^)7T.R.4.    See alao 4 £aff, 75. 
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proceeded  farther ;  or  to  the  Court  in  the  first  instance,  1820. 
to  set  aside  the  proceedings  before  the  cause  goes  to 
trial.  This  was  the  doctrine  laid  down  in  Best  t« 
Wilding;  for  there  it  was  said,  that  the  defendant 
should  not  be  at  liberty  to  defeat  the  action  by  shew- 
ing that  the  writ  was  sued  out  before  the  cause  of 
action  arose.  Now,  it  does  not  appear  to  me,  that  it 
follows  by  any  means  as  a  consequence  from  that 
decision,  that  when  such  an  objection  as  this  is  made 
in  the  first  instance  on  the  suing  out  on  bailable  pro- 
cess, before  the  cause  of  action  accrued,  that  the 
party  who  has  been  deprived  of  his  personal  liberty 
by  means  of  such  irregular  proceedings,  is  to  be  pre- 
eluded  from  resorting  to  that  remedy  which  the  law 
affords  him.  The  Court  cannot  vacate  part  o£  the 
process,  and  say  that  as  to  the  rest,  it  shall  be  valid, 
for  the  purpose  of  defending  an  action  of  ti«spass. 
It  appears  to  me  that  we  ought  to  set  aside  this  writ 
entirely^  and  not  merely  discharge  the  defendant  on 
the  terms  of  filing  common  bail.  We  cannot  suffer  the 
writ  to  be  amended  by  striking  out  the  ac  eiiam  clause ; 
the  more  regular  course  is  to  set  it  aside  altogether. 
For  my  own  part,  I  cannot  concur  in  giving  the  sanc- 
tion of  the  Court  to  the  practice  of  suing  out  the  writ 
before  the  cause  of  action  arises,  although  in  a  late 
stage  of  the  cause  such  an  objection  shall  not  be  al- 
lowed to  defeat  the  action. 

Baylbt  J.  I  am  of  the  same  opinion.  The  de- 
fendant comes  promptly  here  to  avail  himself  of:  the 
objection,  which  he  would  not  be  allowed  to  do  in  a 
later  stage  of  the  proceedings.  In  the  case  of  Be$t 
V.  WUdingy  if  the  bail,  or  the  defendant,  had  applied 
promptly  for  relief,  it  would  have  been  granted. 

HoLROTD  J.  concurred,  (a) 

Rule  absolute. 

(«)  Btti  J.  had  left  thfpi^^iurt, 
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1815. 
2MJam.  AtKINS  Ogoinst  REYNOLDS. 

There  mint  be     ^^URWOOD  took  an  objection  to  an  affidavit^  and 
wpente  stamp  urged  that  it  could  not  be  read^  as  there  were 

S*'!^^,^,     distinct  and  separate  affidavits  indorsed  on  another 

tmct  amdafity  ' 

before  the  same  affidavit^  and  though  not  forming  a  joint  affidavit,  yet 
read  (a).  it  only  had  one  stamp ;  and  this,  he  contended,  was  con- 

trary to  the  intent  of  the  statutes  48  Geo.  3.  c.  14d- 
sch*  part  2.  s.  3.  55  Geo.  3.  c.  148.  sch.  part  2.  s.  3. 
And  the  Court  acceded  to  the  objection. 

(a)  7Utf.7th«d.  SK.  Hie  Comt  iHll  however  pernpt  one  of  ^  aA- 
4Unu  to  stand  irithoiit  hxmg  a  fresh  t tatap,  the  party  atrilung  ovt  the 
others.    3  Twmt.  469. 


^^^^*      *         Db  Woolp  and  others,  against . 

TrMUyTerm. 

llioagh  affida-  A  RtTLE  HIM  had  been  obtained  in  JEaster  Term  last, 
l2SdI'*aS^"  ^"  *®  affidavits  of  A.  B.  and  others,  calling  on 

motion  filed      an  attorney  to  shew  cause  why  he  should  not  render 

thereon^  they  ^  •<■-■  <i  ^»^ 

may  be  again  ^  an  account  of  money  received,  .and  pay  the  same  to  CD. 
raraort  of  !!^  which  rule  was  discharged,  on  the  ground  that  no  suf- 
fre£motion.     figient  authority  from  C.  D.  lo  make  the  appKealion 

iqi^pearcd  <Na  the  face  of  the  affidavits.  Uoehe  in  this 
Terra  znpved  on  behalf  of  dber  persons  named  in  the 
affidavits,  for  a  rate  nisi^  why  Uie  attorney  ahoaM  not 
render  an  acc<M]iit  and  pay  the  money  into  Court,  on 
being  indemnified^  as  the  Master  should  direct.  No 
fresh  affidavits  were  filed.  Chitty  objected,  that  the 
former  affidavits  could  not  be  read,  the  same  having 
once  been  ineffectually  used,  and  could  not  again  be 
resorted  to.    But  per 
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Batlbt  J.    As  tbe  present  application  is  on  tke        1822. 
behalf  of  one  of  the  persons  naiiied  In  the  isiffidavtts,    db  Wpoii* 
they  may  be  resorted  to»  being  on  the  files  of  the 
Court*  Tile  former  application  was  made  ineffectttaUy 
in  point  of  form,  and  the  expence  of  fresh  affidarits: 
and  stamps  need  not  be  incurred. 


AND^OTHBJIS 


Anonymous. 


1814. 


26th  Nao, 


MffSPINASSE  moved  for  a  rule  to  shew  cause  whj  in  an  affidaTit 
tfaedefmdaAt  should  not  be  discharged  oat  of  ^''^^^J 
cnstody  on  filing  common  bail,  on  the  ground  that  the  «  cka-k  may  be 
affidavit  to  bold  to  bail  was  imperfect  the  real  resi-  of  the  office  in 
dence  of  a  ckrk  (the  depoxvent)  not  being  stated  ^It^^' 
•theitin,  though  that  of  bis  employers  was. 

Baylbv  J.  ThoQght  it  sufficient,  apid  Ibat  it  had 
been  so  decided  (a). 

(•)  lM.iiS.  103.    lUi,  7  ed.  201. 

18£0. 

EiCKB  against  EVAS3.  ^^^^ 

4 

TN  this  case  the  plaintiff  held  the  defeodant.to  bail  Affidft^t  of 
for  the  «ani  of  1500/.    The  affidavit  of  debt  atat-  ^^llZI^ 

/v.  oweato  ^ 

ed,  *'  that  4he  defendant  was  justly  and  truly  indebted  lomiiciiBioiief, 

to  the  plaintiff  in  tbe  sum  of  \SQQl.far  money  laid  out  expended,  mtd 

and  expended  by  this  deponent  for  the  mM  defendant,  and  ^^f^Z^^^J^^^^ 

upon  tie  balance  of  accounts^**    It  appeared  that  the  insoAcieiit. 
parties  had  been  partnersi  and  had  lately  dissolved 
partnership. 

Chitty  on  a  former  day  moved  to  set  aside  the  affida- 
vit of  debt  and  arrest^  and  proceedings  thereon,  on  the 
ground  that  the  nature  of  the  debt  was  not  sufficiently 
stated  in  the  affidavit.  The  balance  of  account,  men- 
tioned in  the  affidavit,  might  be  partly  made  up  of 
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ElCXK 

Etans. 


1822. 
TVMTy  Term. 
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bonds,  not  recoverable  at  law,  or  other  causes  of  ac- 
tion in  which  the  plaintiff  might  have  no  chance  of 
succeeding ;  besides,  it  is  not  stated  that  the  nionejr 
was  due  on  an  account  acknowledged  or  stated  by  de- 
fendant.. 

CuTWood  shewed  cause  against  the  rule,  and  submit- 
ted there  was  enough  in  the  affidavit  to  hold  the  de- 
fendant to  bail. 

Pee  Curiam.  The  objection  is  that  there  is  too 
much.  The  plaintiff  cannot  say  thane  is  a  cause  of 
action,  without  specifying  what  the  cause  is.  Here 
the  plaintiff  has  alleged  that  the  defendant  owes  him 
so  much  money,  *^  laid  out  and  expended,  and  upou 
the  balance  of  accounts,''  without  specifying  how 
much  is  due  upon  the  balance  of  accounts,  or  of  what 
the  balance  consists,  or  whether  the  defendant  settled 
the  same. 

Rule  absolute. 


Storib  against  Ball. 


AAdATit  to       fllHE  defendant  in  this  case  was  arrested  and  in  cus- 

liold  to  bidl  on     ^L         ,  i*»j»  itji 

anlriihjiidg-  tody,  on  an  affidavit  to  hold  him  to  bail  on  a 

2^^J^      judgment  in  an  action  of  covenant  recovered  by  de- 
of  the  irifh       fault,  and  after  an  inquiry  executed  in  the  Court  of 

King's  Bench  in  Ireland.  The  affidavit  stated,  that  the 
defendant  ''  is  justly  and  truly  indebted  unto  this 
deponent  in  the  sum  of  five  thousand  three  hundred- 
and  six  pounds  one  shilling  tierlit^,  upon  and  by  virtue 
of  a  judgment  obtained  in  his  Majesty's  Court  of 
King's  Bench  at  Dublin,  in  that  part  of  Great  Bru 
tain  and  Ireland  called  Ireland,  for  the  said  sum  of 
three  thousand  three  hundred  and  six  pounds  one 
shilling  sterling,  recovered  by  this  deponent  against 
the   said  John  fVilliam   Ball,   in  the  said  Court  of 
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King's  Bench  in  Dublin  aforesaid,  in  Trinity  Term        182^. 
last  past.    And  this  deponent  further  saith  that  no       storic 
tender  or  offer  hath  been  made  to   pay  to  him  this       ^^^ 
deponent  the  said  sum  of  money,  or  any  part  thereof, 
in  any  note  or  notes  of  the  Governor  and  Company 
of  the  Bank  of  Engbmd  expressed  to  be  payable  on 
demand.    Sworn  at  GuUdhM^  Landm** 

Nolan  K.  C.  applied  that  defendant  might  be  dis- 
charged on  common  bail,  on  the  ground  that  such  affi- 
davit was  defective.  The  affidavit  having  been  sworn 
in  this  country,  it  mast  be  taken  that  the  deponent  in- 
tended to  swear  that  the  defendant  was  indebted  in  a 
som  of  money  sterling  in  England  (a) ;  whereas  the  mo- 
ney recovered  was  Irish  money,  and  of  less  value  than 
the  snm  sworn  to ;  and  there  was  no  averment  of  the 
value  of  snch  Irish  money.  Secondly,  there  was  no  ne- 
gative of  a  tender  in  Irish  bank  notes,  as  there  ought  to 
have  been,  the  debt  having  been  recovered  in  Ireland. 

Chitty  cimir^.  The  affidavit  states  that  the  money 
dne  is  sterling  money,  and  that  the  said  sum  sterling 
was  recovered  in  Ireland.  The  judgment  might  have 
been  on  a  contract  to  pay  in  English  sterling  money, 
in  which  case  the  judgment  would  have  been  for  the 
same  money,  and  the  defendant  is  not  at  liberty  to 
shew  the  contrary  by  affidavit ;  consequently  the  seve- 
ral sums  mentioned  in  the  affidavit  must  be  considered 
as  EngUsh  money ;  and  as  to  the  other  objection,  it  is 
not  necessary  to  negative  in  an  affidavit  made  here  to 
arrest  a  party  in  England,  a  tender  of  Irish  bank  notes, 
and  if  it  were,  the  objection  is  not  available,  the  defen- 
dant not  having  produced  an  affidavit  that  he  did  ten- 
der as  required.    43  Geo.  S.  c.  18.  s.  2; 

HoLBOYD  J.  inclined  against  the  last  objection, 

(«)  Ktmu^ ?. iOif, 2 Ar, AAU^dOU    1  Ckiiii^s Rep. 28. 273, 
VOL.  II.  C 
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J  822.       but  h^Id  tb^  fi^t  fatal,  because  an  affidavit  should  be 

certain,  and  the  intendment  vtbs  that  the  judgment  in 

agi^mtt       Ireland  was  to  recover  in  Irish  money. 

Ball. 

1814.  Allison  against  Atkins. 

AfBdftTit  by  an  d^URWOOD  moved  for  a  rule  to  shew  cause  why  the 
agent  negatiy-  defendant  should  not  be  discharged  out  of  custody 

ing  tender  of  ^  ^ 

cash  notes  sof-  on  filing  common  bail,  on  the  ground  that  the  affida- 
defendant  *"  vit  to  hold  to  bail  Was  defective,  because  it  did  not 
swear  to  a  ten-  appear  that  the  deponent  was  the  attorney  of  the 

plaiatiff  or  his  clerk,  or  in  any  other  manner  connected 
with  the  plaintiff,  and  the  affidavit  negatived  a  ten- 
der in  bank  notes,  when  it  was  obvious  that  the  depo- 
nent could  not  be  acquainted  with  the  fact.      But 

Bayley  J.  held  the  affidavit  sufficient,  and  said 
that  by  the  express  provisions  of  the  act  of  parlia- 
ment, the  defendant  would  not  be  entitled  to  be  dis- 
pharged  on  account  of  a  defect  in  that  part  of  the  affi- 
davit which  negatived  the  tender  of  bank  notes,  un- 
less.he  produced  an  affidavit  that  there  actually  was 
a  tender ;  and  as  the  defendant  was  not  prepared  widi 
such  an  affidavit,  the  rule  must  be  refused. 

Rule  refused. 

(a)  By  the  statute  43  Geo.  3.  c.  18.  s.  2.  it  is  enacted,  that  •'  in  case 
of  any  application  to  any  of  his  Majesty's  Courts  in  IKertMiiufcr  ffali,  hy 
any  person  who  has  been  or  sfaaU  beheld  to  special  bail  under  or  by  Tirtue 
of  any  process  out  of  such  Court,  to  be  discharged  upon  common  bidl,  by 
reason  of  any  defect  in  such  part  of  the  affidayit  in  which  he  is  so  held  to 
baU,  as  negatiTes  or  is  Intended  to  negative  any  oilier  having  been  made  to 
pay  the  sum  in  such  affidavit  mentioned,  in  notes  of  the  Governor  and  Gom« 
pany  of  the  Bank  of  England  }  the  person  or  persons  making  such  appli- 
cation so  to  be  discharged  shall  not  be  entitled  to  such  £scharge,  unless 
he,  she,  or  they  shall  at  the  same  time  make  proof,  by  affidavit,  that  tiie 
whole  sum  of  money  for  which  he,  she,  or  they  has  or  have  been  so  held 
to  bail,  had  been  or  was,  before  such  holding  to  bail,  offered  to  be  pud, 
either  wholly  in  such  notes,  or  partiy  in  such  notes  and  partiy  in  lawful 
money  of  this  kingdom.*'  See  Broum  v.  Davis,  H.T.  1819,  ChUtfs  Prac. 
Rep.  161.  ndi,  6th  ed.  192,  3.  But  the  total  omlsston  of  the  denial  of 
a  iender  in  bank  notds  is  not  aided.  Wwid  v.  Jenkim,  2  Awtf  A*#  Rep.  156  ; 
and  Tldd,  7th  ed.  212. 
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Anonvmouo.  ^^^^' 

28M  Jan. 

^^N  shewing  cause^  by  Geuelee,  against  a  rule  which  Names  of  sere- 
had  been  obtained  for  setting  aside  proceedings  S^gfS^SlSt. 
for  irregularity^  a  question  was  raised  whether  an  at-  ed  in  the  jtmst 
tomej  at  Depiford,  who  had  directed  the  declaration 
to  be  sent  to  him  by  the  post,  was  to  be  deemed  well 
served  with  the  declaration,  from  the  time  when  it 
was  put  into  the  post,  or  firom  the  time  when  it  reached 
th^  hands  of  the  attorney  to  whom  it  had  been  trans- 
mitted.   In  the  result,  howerer,  it  became  unnecessary 
that  the  point  should  be  determined ;   an  objection 
being  taken  to  the  affidavits  filed  in  support  of  the 
fact,  on  the  ground  that  there  were  two  deponents, 
and  their  names  were  not  mentioned  in  the  jurat  (a). 

And  the  Court  held  the  objection  valid,  and  on  this 
ground  made  the  rule  absolute. 

(a)  Fide  TUd^  516, 7th  ed.  in  every  affidavit  sworn  in  this  Court  befiore 
any  judge  or  commissioner,  and  made  by  two  or  more  deponents,  tiie 
names  of  the  several  persons  making  such  affidavit,  shall  be  mentioned  in 
the  jurat,  R.M.  37  Geo,Z.  K.B.  7  T.R.  82.  Atiter  in  the  Court  of 
Ezchequer,  2  Price**  Rep.  p.  1. 


Atkinson  against  Thomson. 


isifi. 

23rrf  Jan, 

TN  this  case,  above  Ihe  jurat,  and  before  the  words.  An  erasure  over 
"  Sworn,"  &c.    The  name  of   the  commissioner  not^Hi^/Sr 
had  been  written  apparently  by  mistake,  and  after- 
wards erased;  and  on  its  being  objected  that  such  affi<- 
davit  could  not  be  read,  per 

Ls  Blanc  J.  Though  the  rule,  37  Geo.  3.  de- 
clares that  no  affidavit  shall  be  read  or  used,  in  the 
jurat  of  which  there  shall  be  any  interlineation  or 
erasure,  yet  an  erasure  over  the  jurat  does  not  vitiate 
it.  The  jurat  itself,  in  this  case,  is  without  any 
defect.  c  2 
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Anontmous. 


was 
bat 


When  there  is  TffOVCHER  made  a  motion,  stating  that  it 
ymSl^m  aA-  necessary  it  should  be  mentioned  this  day  ; 

^^STifc^  upon  looking  at  the  jurat,  a  defect  appeared  in  the 

nu,  it  cannot  the  same,  upon  which 

beuaedy  nor 

giTen^oqptin      Batlbt  J.  said  that  he  could  take  no  notice  of 
cawtof  baa.      such  an  affidavit. 

Boucher  then  proposed,  that  as  the  affidavit  was 
sworn  in  Anglnea  it  should  be  put  in,  in  its  present 
state,  and  that  he  might  have  time  allowed  to  get  it 
resworn. 

Baylbt  J.  That  is  invariably  refused  in  all  cases, 
except  in  those  of  bail.  You  had  better  give  notice 
to  the  other  party  of  your  intention  to  make  this 
motion,  and  of  your  being  prevented  by  this  inad- 
vertency; they  will  then  proceed  at  their  peril,  and  be 
liable  to  have  their  proceedings  set  aside  with  costs. 

Rule  refused. 


1815. 


Jackson  against  Tomkins. 


Rale  nirf grant-  TOEADER  moved  to  discharge  the  defendant  out 
Si^fcS2f  ^^  custody,  on  filing  common  bail,  grounding 

ont  of  cnatody  on  filing  eommon  tiail,  where  the  debt  sworn  to  was  600/.  on  the  balance  of 
an  acconnt ;  and  affidavit  was  made  on  the  part  of  the  defendant  that  the  account  had 
been  settled  at  a  much  smaller  sum  (a). 

(a)  Tamtn  qmmre.  It  is  a  genersl  mle,  not  to  rectire  a  conlnuiictoiy 
affidant  on  the  merits.  Jmtlay  ▼.  BOafan^  2  JEocf,  453.  Afackengk  r, 
Mackauie^  I T.  R.  717.  The  same  role  prevails  in  C.  P.,  where,  if  the 
pluntiff  swears  pontiTely  to  a  bailable  cause  of  action,  the  Comt  will  not 
tiy  on  affidavits  whether  there  is  a  subsisting  debt.  Hartley  ▼.  WakuA^ 
7  TauHi.  235.  3  Marsh,  Rep.  548*  But  one  case  is  said  to  have  occurred 
in  that  Court,  in  which  a  defendant  was  held  to  bail  in  trover  for  the  sum 
of  10»0004 ;  and  the  enonnity  of  the  case,  and  the  nature  of  the  action, 
induced  the  Couit  to  discharge  the  defendant.  Id,  ibid.  Even  an  affida- 
vit of  the  pUdntifl's  confession  that  the  defendant  owes  him  nothing,  can- 
not be  received.  Per  Lee  C.  J.  Emermm  v.  Hawkiru,  I  ffUa,  335,  K.  B. 
TUd,  7th  ed.  213,  4. 
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his  motion  on  an  affidavit,  that  the  defendant  had        1815. 
been  arrested  for  600/.,  being  the  balance  of  an  ac-      jacmom 
count  which  had  been  settled  between  the  plaintiff     ^^'^^^ 
and  the  defendant,  when  defendant's  affidavit  swore  that 
the  account  was  settled  in  writing,  at  a  much  less  sum. 

Damp  J  BR  J.  The  objection  to  your  application 
is,  that  it  is  trying  the  merits  on  an  affidavit ;  but  the 
particular  circumstances  of  this  case  seem  to  t^e  it 
out  of  the  general  rule. 

Rule  Nisi. 


22 


AMENDMENT. 


1815.  Boys  against  Edmbads. 

Km  priusroU  MfARRYATT,  on  a  previous  day,  had  obtained  a 
*'rdnf^  TO^  rule  to  shew  cause  why  the  nisi  pritu  roll  should 

title  to  a  de-  not  be  amended,  by  inserting  a  special  title  to  the 
fendant  haying  declaration  on  a  libel,  the  defendant  being  an  infant, 
he'^SS^of^,  ^^  *^  beginning  of  the  term  of  which  the  declaration 
which  was  a&r  was  entitled  generally,  and  his  appearance  being  re- 
tenii(a).  corded  as  on  the  day  when  he  became  of  age. 

Knowlys,  Common  Sergeant,  now  shewed  cause. 

Lord  Ellenborough  C.J*  said  that  if  the  rule 
were  to  be  discharged,  the  formal  part  would  prevail 
against  the  truth,  and  that  the  Courts  would  certainly 
amend  these  sort  of  mistakes ;  but  he  added  that  the 
party  must  elect  to  proceed  either  by  a  civil  action  or 
by  indictment,  and  not  by  both  for  this  libel,  and  that 
as  it  was  the  plaintiff's  own  business,  and  his  amend- 
ment, he  should  pay  the  costs. 

Rule  absolute,  on  payment  of  costs. 


(a)  Flalntiff  will  be  allowed  to  amend  tide  of  declaration,  even  after 
error  brongfat,  on  payment  of  costs.  .  ZHcJUnton  y.  PkOtted,  7  T.  R.  474. 
1  East,  134.  1  WUg.  78.  8  T.  R.  629.  1  Chitiy  on  Plead.  2d  ed.  266. 
But  the  Comt  of  C.  P.  in  a  penal  action  would  not  alter  the  memorandnm, 
by  inserting  another  term,  without  cause  being  shown  by  affidavit  Whod- 
fofi  ▼.  WiUUmu,  6  Tmrni.  19.  1  ATarsk.  419,  8.  C.  If  an  infimt  defends 
ant  i^ypear  by  attorney,  it  is  a  ground  of  eixor.  Bamet,  413.  2  Sir.  784, 
And  if  a  minor  appears  by  attorney,  the  Court,  at  the  instance  of  the 
plaintiff,  will  compel  him  to  amend  and  appear  by  guardian.  Hindmarah 
V.  CAandler,  7  Tmtni.  488.     1  Moore,  250,  S.  C. 


AMENDMENT.  ^3 


1815. 

SpLOMONs  against  Jenkins.  

^  Eatter  Term, 

npHIS  was  an  action  of  debt  for  penalties  incurred  Amendment 

by  illegal  borse-racing,  and  the  facts  were  laid  to  J2I^1[^o^X 
have  been  committed  in  the  county  of  Somerset.  <»™«?°5" 

^  •  •'     ■  error  m  oecla^ 

Mt^nnas^  on  the  part  of  the  plain  tiff,  bad  obtained  a  nition  in  the  de- 
rule  to  shew  cause  why  the  declaration  should  not  be  5^'2)n8°  to 
amended,  by  inserting  in  the  place  of  the  words  "  for  Je^'^iS^wa. 
the  poor  of  the  parish  of  fVolcot  in  the  city  of  Bath."  P^''*  ihxm^ 

gg  c      ^  1  defendant  had 

for  the  use  and  benefit  of  the  poor  persons  admitted  pleaded  eariy 
into  the  hospital  or  infirmary  erected  in  the  city  of  piSSSfftohare 
Bath,  for  the  benefit  of  the  poor  persons  resorting  to  ^^^  *?  '^^  *' 
the  said  city  for  the  benefit  of  the  mineral  waters  after  an  issu- 
there  (b)"    The  offence  was  committed  in  August  last.  piaLtiff^had" 
The  writ  was  issued  in  Michaelmas  term,  returnable  on  "««^*^  ^^ 

*  BO,  and  had  de- 

the  22d  of  November.     Plaintiff  delivered  his  decla-  ^7^  making 

up  the  iaiue  till 


(a)  In  Zkner  t.  Mtatier^  4  JBiutf,  437,  It  was  held,  that  where  there  has 
not  been  any  nnneceaury  delay  on  the  part  of  the  plaintiff  in  the  prose- 
cation  of  a  penal  inity  the  Conrt  will  giTB  leave  to  amend  In  that,  as  well 
as  in  any  other  species  of  action,  ZM,$lS*  454,  5.  Amendment  lias 
been  allowed  in  the  name  of  the  defendant  after  plea  of  misnomer,  A/ef- 
tatr  q.  t.  ▼.  HerU^  3  M.  Sf  S.  450.  or  in  the  allegation  of  dates  and  stuns 
which  were  material,  2  Byrr,  1088.  6  T.  R.  173.  even  after  the  time  for 
bring^  a  new  action  hu  expired  7  T.  R.  55  :  but  the  Court  of  C.  P.  liaVe 
f^^ftis^ed  to  alter  the  term  of  which  a  declaration  was  entitled  to  a  previous 
term,  without  a  reason  being  assigned  by  affidavit,  6  Taunt,  19. 1  Marsh, 
419.  S.  C.  As  to  what  is  to  be  considered  such  laches  on  the  part  of  the 
plaintUr  as  wall  pfevent  the  amendnicmt  finnn  being  aUowed,  see  6  T.  R. 
171.  Steei  T.  Soweriyy  2  T.  R.  707* 

(b)  Hie  statute  13  Oeo,  2.  c  19.  s.  6.  enacts  tliat  all  penalties  incurred 
by  any  penon  for  any  olfenoe  against  the  act,  shall  be  sued  for  and  recovered 
by  action  in  his  Mijcsty's  Courts  of  Record  at  WettwUnster,  or  at  the  as- 
sizes, and  shall  be  cUspoied  of,  one  moiety  thereof  to  the  use  of  such  per- 
sons as  shall  sue  for  the^  same,  and  the  other  moiety  to  the  use  of  the 
poor  of  the  parish  or  place  when  the  oiKenoe  is  committed,  except  such 
one  moiety  <tf  snchpenildn  as  shall  be  incurred  by  and  recovered  of  any 
persoos  within  the  coonty  of  Somerset,  wkiek  «a<rf  one  moiety  thattg^  mmd  U 
ap^Ud  to  mud  fir  tkevtcand  btn^  qf  %  poorper$ont  admitted  into  the  hot- 
fUal  or  U^brmary  laieigf  erocted  in  the  City  ifBath^firihe  benefit  of  poor 
peromMtmortb^  to  iho  oM  dty^fir  thoben^t^the  minerai  waters  there. 


a  subsequent 
term  (a). 


24  AMENDMENT. 

1815.  ration  on  the  4th  of  January  1815,  to  plead  in  the  first 
Solomons  font  days  of  Hilary  Term.  Defendant  pleaded  in  due 
JENxm.  time,  when,  on  making  up  the  issue  in  the  present 
{Easter)  Term,  the  mistake  was  discovered,  that  the 
penalty  was  not  given  by  the  statute  which  pro- 
hibited illegal  horse-races,  to  the  poor  of  the  parish, 
but  to  the  infirmary  at  Bath.  The  motion  was  made 
on  the  authority  of  Maddock  v.  Sir  B.  Hammeit, 
7  Term  Rep.  55. 

Gaselee  showed  cause,  and  insisted  that  the  plaintiff 
had  been  guilty  of  improper  delay ,^  inasmuch  as  the 
defendant  had  pleaded  early  enough  in  Hilary  Term 
for  the  plaintiff  to  have  gone  to  trial  at  the  assizes. 

Per  Cubiam.  The  Court  will  not  give  leave  to 
amend  in  a  penal  action  where  there  has  been  unne- 
cessary delay,  but  this  is  not  of  that  description. 

Rule  absolute  for  making  the  amendment. 


1815. 

I3tk  F9b. 


Anontmous. 


Ride  to  shew  TfWEATH  moved  for  a  rule  to  shew  cause  why  the 
fe^iHb7}t%I  ^^^^^   ^^  ^^^  judgments  should  not  amend  a 

ment  entered    ludirment  which  he  had  entered  up  for  1600/.  instead 

np  by  mUtake     •'  ^  ®        ,       ,  ,  .  ,  i        i       .     , 

inawamuit  of  of  £600/.,  the  actual  sum  to  be  secured  by  the  judg- 
leMMui  ^£ui*  raeai ;  and  he  grounded  his  motion  on  an  aflidavit  that 
the  sum  seciir-  j^  ^^g  gQ  ^ojxt^  by  mistake.    Both  the  parties  in  the 

cd  by  the  war*  i         t     «  \» 

rant  of  attor-  cause  employed  the  same  attorney,  and  a  previous 
n^be"a^Dd-  application  had  been  made  to  Le  Blanc  J.  at  his 
ed,  wiu  not  be  chambers,  to  irrant  this  motion ;  but  he  then  said,  that 

granted  on  o<m-  '       o 

aent  of  an  attorney  who  was  employed  by  both  pixtl^>  bat  there  must  be  some  other 

penon  anthoriied  («). 


(a)  Aa  to  the  practice  of  amending  judgmenti,  aee  TUU;  7th  ed.  747. 
5rMm/.55r,8.  3Af.&5.591.  4  A/.  &  S.  97.  6  TThmI.  45 1  and  as  to 
ngning  judgment  on  a  warnmt  of  attorney,  see  7W>  7th  ed.  571. 
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as  it  had  been  a  judgment  of  the  Court,  it  should  be*      1815. 
moved  in  the  Court;  and  now  Heath  applied,  that  the   xnomymoos. 
rule  should  be  drawn  up  for  the  other  party  to  shew 
cause  at  chambers,  and 

Lb  Blanc  J.  said  that  before  he  could  allow  the 
rule  to  be  so  drawn  up,  it  was  necessary  that  some 
person  (who  was  not  employed  for  both  parties)  should 
consent  that  cause  should  be  shewn  at  chambers,  and 
granted. 

Rule  Nisi,  to  shew  cause  at  chambers  on 
such  a  consent  being  given. 


Wright^  q.  t  against  Horton. 


1817. 


W31CHARDS0N  shewed  cause  against  a  rule  nist  A  record  mav 
obtained  by  Littledale,  to  amend  the  record  in  a  j^  penal  action 
penal  action  after  verdict  for  the  plaintiff,  by  adding  a  Jj^^!^J*^ 
nmUittr.     Harru^s  case,  Cro.  Jac.  502.  and  Rex  v.  the  ofajectkm 
Boyce,  4  Burr.  2084,  5,  which  had  been  cited  in  sup-  the  trial  Q- 
port  of  the  rule,  were  distinguished  on  the  ground  See  l  smrk. 
that  they  were  both  cases  of  indictment,  where  it  was  458.  s.C. 
the  duty  of  the  officer  to  make  the  proper  entry,  and 
therefore  his  laches  ought  not  to  injure  the  party ;  but 
this  was  a  penal  action,  and  the  record  is  entirely 
under  the  controul  of  the  plaintiff. 

LoBB  Ellbnborough  C.  J.,  Is  this  a  penalty  in 
which  the  crown  is  interested  ?  [lUchardsan  replied  in 

(e)  The  Court  hsfc  allowed  a  oontfaniaiiee  to  be  added  after  ferdict  and 
Judgment  far  the  piaiatUria  a  penal  action,  Wfnm  t.  MidHetm,  2  Stra. 
1227.  1  mit.  125.  UmMeT.BUmi,S  T.IL2&5.  7W,  7th  ed.  707. 
And  see  Cooker,  Buck,  5  Tmm$.  164.  where  one  of  the  pleas  had  not  been 
travenwd,  and  the  partiee  went  down  to  trial,  and  the  Coort  allowed  an 
amendment.  In  2  SmmH  319.  n.  6.  and  cases  there  cited,  the  want  oCa 
akHtiUer  is  laid  to  be  aided  on  Ae  groand  that  an  afirmatiTe  and  n^gir 
dfe  •jfur  upon  the  record.  As  to  the  elKsct  of  taking  the  objection  at 
the  tilal,  lee  4  Trnmi.  16. 


«6  AMBNDMBNT- 

1817.  the  negaiiye.]  Here  b  nothing  to  try,  for  there  is  no 
Wriobt,  q.  t.  ^^"^  joined.  The  ot:|jeGtion  being  taken  at  nisi  prius, 
HoRTON  <>*^*^  ^  ^^^^  prevfdle^.  He  cited  Heath  v.  Walker, 
2  Strange,  1 1 17>  where  the  objection  being  taken  at  the 
trial  the  Chief  Justice  dismissed  the  jury,  considering 
that  he  bad  no  commission  to  try  the  issue,  and  he 
could  neither  call  the  plaintiff  nor  suffer  the  defendant 
to  take  a  verdict 

Bay  LET  J.  That  was  not  a  penal  action ;  and  then 
it  is  expressly  overruled  in  Harveg  v*  Peake,  3  Burr. 
Rep.  1793. 

Lord  Ellen BOROiTGH  C.J.  In  Sayery.  Pocock, 
Cowp.  407.  the  record  wa3  amended  after  verdict,  by 
adding  the  words,  ^'  and  the  defendant  does  so  like- 
wise'* at  the  end  of  the  replication ;  dnd  that  case  ^as 
decided  on  the  ground  that  the  omission  was  the  act 
of  the  clerk  (a).  [Richardson  admitted  that  that  was  a 
very  strong  case,]  and  Lord  Ellenborough  C.  J.  said, 
that  answers  the  argument  as  to  the  distinction  be. 
tween  a  civil  action  and  an  indictment.  According  to 
Sayer  v.  Pocock,  even  in  civil  actions,  the  insertion  or 
omission  of  the  similiter  is  to  be  considered  the  act 
of  the  clerk. 

Baylbt  J.  Even  in  a  penal  action  the  Court  is 
bound  to  presume  that  all  that  is  actually  alleged  was 
fully  proved.  Penal  actions  and  indictments  are  not 
on  the  same  footing,  as  to  verdict  curing  omissions  or 
defects  in  form. 

Lord  Ellen  BonouGH  C  J.  A  verdict  cures  in  all 
actions,  though  not  in  indictments. 

Peic  Curiam*    Rule  absolute. 

(a)  f%dd,  759,  and  cases  there  cited. 


AMENDMENT.  «7 

1817. 

DouBMDAY  agmmt —  j^-;^^ 

nlCHARDSON  moved  in  an  action  on  a  judg-  jfoniswieon 
meat,  tliat  the  record  of  the  judgment  should  be  ^  <« record 

i     /•  t      'J  there  18  ft  vft- 

produced  and  shown.    The  record  of  the  judgment  was  mnce,  the 
ftfodqiced  accordinglyi  and  it  was  insisted  that  there  mitamendment 
were  two  material  variances  between  the  record  and  the  on  p»y™«ttt  of 

costs  [a)  • 

declaration.  First,  it  was  alleged  in  the  declaration, 
that  judgment  had  passed  in  an  action  by  bill,  when 
the  record  produced,  was  by  original.  Secondly,  a 
difference  existed  in  the  description  of  the  parties. 

Parke  contra,  appeared  for  the  plaintiff,  and  prayed 
leave  to  amend  on  payment  of  costs. 

The  CotRT  granted  leave  to  amend. 

(a)  In  BUekawre  t.  Fleming,  7  T.  R.  447.  where  there  was  a  failure  of 
zecord  on  thegionnd  ofthe'desciiplion  of  delinidaat  beini^  different  ik  the 
judgment  from  the  declaration,  the  plaintiff  had  leave  to  amend,  ofi 
payment  of  costs,  defendant  being  at  liberty  to  plead  de  ntwo.  So 
amendment  has  been  allowed  in  record  of  ouUawry,  in  order  to  support 
allegation  that  defendant  had  been  outlawed,  on  an  issue  taken  ofi  mU 
del  racord,  1  mu,  78.  and  see  TidJL  6th  ed.  744. 

1815. 

Storer  against  Gordon.  sZTa^. 

TMTARRYATT  shewed  canse  against  a  rule  obtain-  After  trial  and 

ed  by  Parke,  for  amending  the  pleas  in  this  ac-  plaintiff,  de- 
tion,  after  a  v^rdibt  Iciad  been  obtained  for  the  plain-  ^t^^j^' 
tiflF.    He  said  that  there  was  no  case  where  the  Court  p^*"»  and  hare 

a  new  trial,  on 

had  permitted  the  defendant  to  amend  his  pleadings  payment  of 
after  trial  and  verdict,  and  oblige  the  plaintiff  to  go  *^**  ^ '' 
down  to  trial  again.  And  he  cited  Robinson  v.  Rayley, 

{h)  The  plninllff  bfls  been  allowed  to  amend  the  declaration  after  yrtt- 
dict,  by  ia^reasiiig  the  damagjss  accofding  to  the  truth  of  the  4»w  as 
found  by  the  jury,  the  yerdict  being  set  aside  and  a  new  trial  granted,  to 
enable  the  defendant  to  make  his  defence  to  the  demand  so  enlaiged, 
TmUmtan  v.  BhekimUk,  7  Term  Rep.  132. 


m  I  AMENDMENT. 

1815.  1  Biff.  316,  321.  Rex  v.  The  Mayor  of  Grampound,  7 
Stokbe  '^*  ^'  ^^'  "^  which  case  an  ameadment  was  attempt- 
agmnti       ed,  but  was  disallowecL 

GOEDON. 

Lb  Blanc  J.  hesitating^  asked  if  there  was  not  any 
case  in  which  the  defendant  had  been  allowed  to 
amend  the  pleadings  with  a  new  trials  and  said  that 
certainly  it  must  be  accompanied  with  a  new  trial. 

Lord  Ellbnborouoh  C.  J.  There  are  a  hundred 
cases  to  that  purpose. 

Dampibr  J.  The  whole  record  was  new  modelled 
in  Rex  v.  Ancor, 

Abbott  said  that  there  was  a  late  case  in  a  quo  war- 
rauio,  where  an  amendment  was  made  of  as  great  an 
extent  as  that  now  prayed  for. 

Scarlett  and  Marryat  conttSL.  It  is  always  done  to 
further  the  justice  of  the  case,  as  was  said  by  Lord 
Kenyon,  Ch.  J.  in  Rex  y.  Grampound;  and  they  then 
went  into  the  merits. 


Attorney  General  contra. 


Rule  absolute. 


1822. 

^ DartnaUi  against  Howard  and  Gibbs. 

Easier  Term,  ^ 

Amendmental.  A  CTION  of  assumpsit  for  negligence  in  investigaU 
*^  Mnit**^  ^"^8  ^^  security  for  an  annuity  which  defendants 

freahM^  negotiated  for  plaintiff.  On  the  trial  the  plaintiff 
imned  by  submitted  to  be  non-suited,  on  account  of  a  variance 
^^iteoflimi-  i^|.^e^„  the  facU  proved  and  stated  in  the  declararion. 

Scarlett  and  lindal  moved  to  set  aside  the  non- 
suit and  amend  declaration,  so  that  plaintiff  might 
have  a  new  trial,  it  being  too  late  to  bring  a  fresh  ac- 


AMENDMENT.  29 

lion,  as  tbe  defendaDts  would  plead  tbe  itatate  of        1822. 
limitatioDs,  that  the  causes  of  actioa  accrued  opwaids     daktnall 
of  six  years  ago.  HoiSIS^akd 

GXBBl. 

The  Solicitor  peneral,  Gumey,  Denman^  and  CkUty^ 
shewed  cause,  and  contended,  that  as  the  plaintiflf  had 
so  long  delayed  bringing  his  action,  and  the  defendants 
had  since  the  supposed  negligence  become  bankrupts, 
and  would  obtain  their  certificates,  but  which  would 
be  no  bar  to  this  special  action,  the  motion  ought  liot 
to  succeed,  and  that  there  was  no  instance  in  which 
the  Courts  had  thus  indulged  the  plaintiff,  after  he 
had  submitted  to  a  nonsuit  on  accenni  of  a  defect  in 
his  own  pleadings.    But  the  Court  pronounced  the 

Rule  absolute. 

1815. 
Pbarman  against  Carteil  mm. 

JOBST,  Serjeant,  on  a  previous  day,  had  obtained  a  Order  of  nin 

M3        1      .        u  1.  J  r      -  •        •        wiM  refined  to 

rule  to  shew  cause  why  an  order  of  ntst  pnus  ^  amended 
should  not  be  amended,  by  insertiug  that  each  party  ?J?!!^f  ***tt- 
should  pay  his  own  costs.    The  order  directed  costs  to  tained  in  a 
be  paid  by  the  party  against  whom  the  arbitrator,  (to  Seooonsei at 
whom  the  cause  was  referred  on  withdrawing  a  juror)  ^JJooof  the 
should  decide  ;  and  it  was  now  contended  that  it  was  v^  appear- 

ing  ftom  their 

understood   between  the    parties  that   each  person  mbieqaentacta 
should  pay  his  own  costs.    To  authenticate  this  state-  u^^J^oi  ^T 
ment  the  counsel  produced  a  paper  containing  the  ^^i™'  ^^  ^ 
terms  upon  which  the  cause  was  referred,  signed  by 
the  counsel  on  both  sides :  but  Lord  Ellenborough  C.J. 
said,  that  though  the  import  of  the  paper  produced  was 
against  the  order  as  drawn  up,  yet  as  the  undentand- 
ing  of  the  parties  seemed  uniformly  from  the  beginning 
to  the  end  of  their  proceedings  to  have  been  against 
the  paper,  it  would  be  too  much  to  say  that  that  do* 
cument  shbuld  prevail  agfiinst  the  strength  of  the  evi- 
dence which  appeared  in  favour  of  the  order.    The 
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AMENDMENT. 


Coovtu^a'e  therefore  of  opinion,  that  the  rule  ought  to 
be  dkohirged. 

Rule  discharged  accordingly. 


1815. 

M.T.2bthyov. 

Where  a  plea 
was  pleaded  to 
the  whole  de- 
claratioo,  but 
the  matter  of 
the  plea  was  in 
truth  but  an 
answer  to  party 
and  a  Terdict 
was  obtained 
and  Judgment 
giTen  for  the 
plaintiff,  and  a 
writ  of  error 
brought,  the 
Court  leAised 
to  allow  an 
amendmttit  in 
the  record,  by 
Inserting  judg- 
ment by  ni/cSoy 
to  the   part 
unanswered, 
on  the  ground 
that   such 
amendment 
was  unneces- 
sary (ff\ 


Patbrson  against  Everard. 

fllHE  action  was  in  debt,  on  an  arbitration  bond  for 
the  hon-perfdnnance  of  an  award,  and  the  second 
connt  of  the  declaration  was  on  an  account  stated. 
The  defendant's  plea  was  framed  as  an  answer  to  the 
whole  declaration,  but  in  fact  the  matter  pleaded  was 
only  an  answer  to  the  first  count,  and  after  judgment 
for  the  plaintiff,  error  was  assigned  in  the  Exchequer 
Chamber,  on  the  ground  that  the  plea  only  answered 
part  of  the  declaration,  and  that  the  issue  joined  was 
wholly  immaterial  and  impertinent  as  far  as  related  to 
the  second  count  of  the  declaration. 

TMtUdale,  on  a  former  day,  obtained  a  rule  to 
shew  cause  why  the  roll  should  not  be  amended,  and 
the  plaintiff  be  allowed  to  take  judgment  by  nil  dicit 
to  the  count  unanswered. 

Nol^zn  now  shewed  cause,  and  said  that  there  were 
many  cases  to  shew  that  such  an  application  was  not 
favoured. 


(a)  When  this  case  was  argued  in  the  Exchequer  Chamber,  on  a  writ 
of  ernir,  it  was  contended,  thst  the  action  was  discontinued,  and 
that  the  plaintiff  could  not  midatain  his  judgment,  on  the  ground  of  the 
defect  in  the  plea  ;  but  the  Court  overruled  the  objection.  The  plea  did 
purport  to  answer  the  whole  scope  of  the  action,  though  the  matter 
pleaded,  namely,  that  the  plaintiff  had  recovered  one  half  of  his  demand, 
was  not  an  eflfieotual  bar  to  his  action  for  the  other  half,  and  the  plaintiff 
might  have  taken  adrantage  of  the  weakness  of  the  plea  upon  demurrer ; 
but  the  action  was  not  discontinued,  and  these  circumstances  are  not  a 
gioaiidof  ecror.  Hie  judgment  was  reversed  as  to  the  first  count,  and  also 
as  to  the  award  of  damages  and  costs,  became  being  given  generally,  they 
applied  to  the  whole  declaration ;  but  judgment  was  affirmed  as  to  the  first 
count,  in  which  tiiere  was  no  defect.  6  Taunt*  M5.  2  Monk,  304. 8.  C. 


AMENDMENT.  31 

Lord  Ellsnborough  C.  J.    The  defendant's  plea        1815. 
commenced  actionem  non  quia,  the  plamtiff  had  before      Paterson 
impleaded  him  on  the  same  bond  and  recovered  judg-     ^^lu. 
ment,  and  concluded  si  actionem^  8cc.  generally.    This 
is  certainly  a  bad  plea  to  the  whole  declaration ;  the 
defendant  has^  in  fact,  said  nothing  that  affords  an 
answer  to  the  second  count :  but  nevertheless  it  is  a 
plea»  and  you  had  better  consent  to  his  amending,  on 
payment  of  costs. 

Baylbt  J.  said/ thai  thete  was  It  difibence  between 
a  bad  plea  to  the  whole  deolamtion^  where  judgment 
camiot  be  signed  fdr  want  of  answer  to  imy  paiticu- 
lar  fact,  and  a  plea  which  only  api^ies  to  part,  whae 
judgment  must  be  taken  for  die  part  unanswered^  or 
the  action  will  be  discontinued.     fVittes,  480*  (a). 

The  Court  thought  the  amendment  prayed  would 
be  unnecesBaty  and  useless,  and  said  that  the  rule  must 
be  discharged,  but  without  costs. 

Rule  dischlUrged  accordingly. 

i 

(a)  See  1  Smmd*  Rep.  by  SeijU  Wmt.  28.  n.  3. 
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ANNUITY. 


1817. 

iMj^.  Allwoway  against  Hiil. 

On  judgment     "MJlSPINASSE  moved  for  a  rule  to  shew  caase  why 

by  de&nlt  in       JMJd  •ii»  i  t*        %  t       ^r 

corenantibrar-  it  should  not  be  referred  to  the  Masteif  to  see 

n^^'cout  ^^^^  ^^  ^^^  ^^^  the  arrears  of  an  annuity^  and  that 
^snat^rnie  the  plaintiff  should  be  at  liberty  to  sign  final  judgment 
theSCasterto  and  take  out  execution.  The  affidavit  in  support  of 
ran^^.*'*     the  motion  stated  that  the  action  was  brought  on  a 

covenant  in  an  indenture  for  securing  the  payment  of 
an  annuity  of  20/.  a  year ;  and  that  a  year's  interest 
being  then  due,  the  plaintiff  had  brought  an  action 
on  it^  and  had  obtained  interlocutory  judgment. 

The  Coxjbt  granted  a  rule  nm,  which  was  afterwards 
made  absolute  on  the  last  day  of  Term :  no  cause 
being  shewn  on  the  part  of  the  defendant. 

Per  Cubiam.  Rule  absolute  for  the  reference  to 
the  Master. 

(a)  So  a  rale  wUl  be  granted  for  the  Maater  to  compute  principal  and 
Interest  in  an  action  of  ooyenant  on  a  mortgage  deed,  Berthm  v.  Sinei, 
8  T.  R.  326  ;  Holdq^  y,  (Hwty,  2  Saund.  106, 107.  note  2 ;  or  on  a  cove- 
nant for  rent»  6  Tamii.  366  ;  CoH^jritm  t.  Cmukmo ;  Init  not  on  a  aimple 
contract  for  rent,  or  in  action  for  oae  and  oocapation.  Id.  ibid,  see  TUtf . 
7tli  ed.  588,  9. 


^^^^'  Amstead  against  Atkins. 

Slif  May. 

On  a  motion  to  ^OPPING  moved  for  a  rule  to  show  cause  why  a 
'rf'^ft^"'  judgment,  entered  up  on  a  bond  given  for  secur- 

gieat  lapse  of  time,  on  tlie  groond  of  a  misstatement  in  the  consideration,  tlie  aAdavits 
shoold  sUte  that  the  parties  are  aHye  (6).      

{b)  When  an  objection  was  taken  to  an  annnhj,  on  the  gronad  that 


ANNUITY. 


S3 


ing  an  annuity,  should  not  be  set  aside.  The  memo-* 
rial  was  dated  the  17th  day  of  January^  1802.  And 
the  objection  was,  that  it  stated  the  consideration  to 
have  been  paid  down,  when  it  was  not  so  in  fact ;  and 
it  also  appeared  that  part  of  the  consideration  money 
was  retained  at  the  time  of  granting  the  annuity. 
These  facts  were  supported  by  affidavits. 


1813. 

AXBTEAD 

tuftAut  ' 

Atkins. 


The  Court  granted  a  rule  nisi;  and  it  was  laid  down 
by  Lb  Blanc  J.  that  as  eleven  years  had  been  suffered 
to  elapse  since  the  annuity  was  granted,  the  affidavits 
in  support  of  the  application  ought  to  state  that  all 
the  parties  were  alive. 

Bome  of  the  deeds  were  not  attested  by  all  the  penons  mentioned  in  the 
memorial,  the  Coorty  on  application,  set  aade  the^  warrant  of  attorney, 
even  at.the  distance  of  twenty  years,  and  after  the  principal  parties  and 
witnesses  to  the  transaction  were  dead,  the  merits  of  such  objection  not 
depenifing'on  testimony  lost  by  the  delay,  ezparte  Sir  iR.  Mackreih,  2  Bastf 
563.  ,  However,  in  general,  where  it  appears  that  the  applicant  has  ac- 
quiesced in  the  payment  of  the  annuity,  and  has  lain  by  for  a  considera- 
ble qwce  of  time,  and  till  the  persons  acquainted  with  the  transaction 
are  dead,  the  Coorts  win  reftne  to  interfere  in  his  behalf  in  a  summary 
manner.  Exparte  MojeweB,  2  Eatt,  85  ;  Hoole  ▼.  Cabamu^  8  T.  R.  328. 
The  53  Qt9*  3.  c.  141.  s.  6.  (passed  14th  Juhf^  1813,)  makes  the  follow- 
ing provision  for  annuities  granted  after  its  enactment.  ''  If  any  part  of 
the  consideration  for  the  purchase  of  any  annuity  or  rent-chai^  shall  be 
returned  to  the  person  advancing  the  same ;  or  in  case  such  consideration, 
or  any  part  of  it,  shall  be  paid  in  notes,  if  any  of  the  notes,  with  the  pri- 
vity and  consent  of  the  person  advancing  the  same,  shall  not  be  paid 
when  due,  or  shall  be  cancelled  or  destroyed  without  being  first  piud ;  or 
if  such  consideration  is  expressed  to  be  paid  in  money,  but  the  same  or 
any  part  of  it  shall  be  paid  in  goods  ;  or  if  the  connderation,  or  any  part 
of  it,  Shan  be  retained  on  pretence  of  answering  the  future  payments  of 
the  annuity  or  rent-charge,  or  any  other  pretence ;  in  all  and  eveiy  the 
aftnesaid  cases,  it  shall  be  lawful  for  tiie  person  by  whom  the  annuity  or 
rent*ciiarge  is  made  payable,  or  whose  property  is  liable  to  be  charged  or 
affected  thereby,  to  apply  to  the  Court  in  which  any  action  shall  be 
brought  for  payment  of  the  annuity  or  rent^harge,  or  judgment  entered 
by  motion  to  stay  proceedings  on  the  action  or  judgment,  and  if  it  shall 
appear  to  the  Court  that  such  practices  as  aforesaid,  or  any  of  them,  have 
been  used,  it  shall  be  lawful  for  the  Court  to  order  every  deed,  bond,  in- 
strument, or  other  assurance,  whereby  the  annuity  or  rent-chaige  is  se- 
cured, to  be  cancelled,  and  the  judgment,  if  any  has  been  entered,  to  be 
vacated.  Before  this  act  was  passed,  annuities  were  regulated  by  the 
17  Gee.  3.c.  26.  s.  1. 

VOL.  II.  n 


34  ANNUITY. 


1815. 


lOfA  M. 


Anonymous. 


Jadgment  on  TOEADER  shewed  cause  against  a  rule  which  had 

ton^  to  §e-  heea  obtained  by  Jdolphw,  for  setting  aside  a 

SSa«ide'b7-  J^^g"^®"^*  entered  up  upon  a  warrant  of  attorney 
cause  there  was  given  for  securing  an  annuity.  The  rule  was  obtain- 

tfaoogh  it  was  ^  upon  the  ground  that  no  memorial  had  been  en- 

^^of^e*  rolled.      It  now  appeared  that  the   enrolment  was 

grantor.   But  omitted  at  the  request  of  the  defendant,  and  therefore 

Court  refused 

to  take  the  it  was  contended  that  he  was  not  in  a  condition  to 
torney  off  the  niake  this  application^  as  he  would  thereby  be  taking 
^  M«  advantage  of  a  defect  which  he  himself  had  occasioned. 

Lb  Blanc  J.  8aid»  that  the  act  was  imperative, 
and  that  it  made  no  difference  that  the  applicant  had 
been  the  cause  of  the  omission.  Adolphm  then  ap- 
pliedy  that  the  warrant  of  attorney  might  be  taken  off 
the  file ;  but  Le  Blanc  J.  said,  that  the  Court  could 
not  allow  that  to  be  done. 

Rale  absolute. 

(a)  In  Lte  v,  Daidelf  Barnes,  8.  On  a  motion  to  amend,'  (the  alterations 
being  very  long,  and  such  as  would  greatly  deface  the  roll)  it  was  argued 
that  a  tfocahtr  might  be  marked  on  the  roll  filed,  or  it  might  be  taken  off 
the  file,  and  a  new  roll  of  the  same  number  filed  in  its  place.  Sedper  Cu^ 
riam.  That  practice  is  not  warrantable  :  and  the  motion  was  denied. 


\ 
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1813. 

Anderson  agidnst  Reynolds.  .;    ,, 

^'iOMTNoii  a  fonn^  day  had  obtained  a  rale  to  An  appfanno^ 
shew  cause  why  the  proceedmgs  should  not  be  set  Sinddb^- 
aside  for  inegidarity,  on  the  ground  that  the  plaintiff  SjJaa^^Sij, 
had  signed  judgment  as  for  want  of  a  plea,  before  the  ^  9"''^  ^ 
defendant  had  appeared  (or  was  bound  to  appear),  the  tomoftlievTit. 
plaintiff  having  allowed  only  four  days  after  the  quarto  b^iSSSS^S 
die  post  for  the  appearance  to  be  entered.  dTh'd*^^  ^r 

the  appearance 

Lawei  now  shewed  cause,  and  ^     dJfw!t,^o^ 

pear. 

r 

Comyn,  in  support  of  the  rule,  cited  Tidd  Praa  5 
ed.  239-d71(a)y  and  contended,  that  an  appearance 
upon  an  original  may  be  entered  at  any  time  within 
eight  days  after  the  appearance  day,  or  the  quarto  die 
post  of  the  return  of  the  writ. 

Ba YLEY  J.  The  Master  informs  me  that  the  prac- 
tice is  so. 

Lawes  then  observed,  that  the  defendant  had  more 
time  to  enter  an  appearance  in  an  action  by  original, 
when  no  bail  is  required,  than  he  would  on  bailable 
process. 

(a)  .Fufe /ii^.  K.  B.  592 ;  3Utf,  6th  ed.  24tf.  7th  ed.  265.  The  sta- 
tute 5  Geo.  2.  c.  27.  directs,  that  if  the  defimdaat  haTing  been  aerfed  with 
process,  shall  not  appear  at  the  return  thereof,  or  wMin  eight  imge  tfUr 
jfuck  return,  the  plaintiif,  upon  aAdarit  of  the  service  of  sodi  process, 
made  befoie  a  judge  or  oammiarioiier  of  the  Court  for  tahiag  afidarits, 
&c.  may  enter  a  common  appearance,  or  file  common  ball  for  the  de- 
fendant, and  proceed  thereon. 

o2 


36  APPEARANCE. 

1815.  Le  Blanc  J.  referred  Lawes  to  Tidd*$  Practice,  and 

Andbmon     ^^^^9  ^^^  i^*  ^bat  was  correct  (which  had  been  admit- 
aiauut^      tgj[)  iijg  plaintiff  had  proceeded  irregularly. 

Rule  absolute. 


1813. 

22Mf  June. 


Anonymous* 


A  rule  niai  QSTAVELEY  moved  for  a  rule  to  shew  cause  why 
S^Ddut^^at-  ^^^  defendant's  attorney  should  not  enter  a  com- 
torney  •honld    mon  appearance,  on  an  affidavit  stating,  that  the 

Dot  cuter  a 

oonnnon  ap-  a^ent  of  the  plaintiff's  attorney,  before  he  sent  the 
oraseiaeiioe  of  ^"^  ^°^^  ^®  country  to  be  served,  had  applied  to  the 
MMiiwler-  agent  of  the  defendant's  attorney  to  know  if  he  would 
pear(a}.  undertake  to  enter  an  appearance,  and  he  answered* 

yes";  and  in  consequence  of  that  engagement  the  writ 
had  not  been  formally  served.  It  was  urged,  that  such 
a  verbal  promise  should  be  as  effectual  as  if  reduced 
into  writing. 

The  Court  granted  a  Rule  Nm. 

(a)  By  role  of  K.  B.,  JH.  1654.  sec  10.  an  attorney  of  dther  bench  ac» 
cepting  a  warrant,  or  mtbacriM^  a  proeeu,  declaratimy  or  warrmU  to  tppeatt 
is  compelled  to  canae  an  appearance  to  be  entered,  or  liable  to  an  attadk- 
ment,  or  pnt  oat  of  the  roll,  as  the  case  requires  ;  and  in  faff  a  Rep.  192, 
3,  it  was  held,  that  the  nndertaking  to  entor  an  appearance,  must  be  in 
writing,  see  TUtf,  7th  ed«  266.  n.  /. 

1817. 

iTX^.  Bound  against  V  a  ugh  an,  M.  P. 

Costs  of  ififfrm-    JDAYLEY^  Robert,  moved  for  a  rule  to  shew  cause 
to'bepaid  by  '  ^^J  ^^  master  should  not  tax  the  costs  of  a  dis^ 

the  defendant,  and  for  the  dkeriff  to  sell  the  issues  to  pay  such  costs,  though  the  defend- 
ant had  appeared  after  the  issues  were  levied,  but  before  they  were  sold  (6) . 

(6)  By  the  statate  10  C^.  3.  e.50.  it  is  enacted,  **  that  the  Court  out  of 
which  the  writ  proceeds  may  order  the  issues  leyied  from  time  to  time  to 
be  sold,  and  the  money  arising  thereby  to  be  applied  to  pay  such  costs  to 
the  plamtiir  as  the  sud  Court  shall  think  just,  under  sll  the  circumstances, 
to  order,  and  the  surplus  to  be  retained  until  the  defendant  shall  have 
appeared,  or  other  purpose.of  the  writ  be  answered."  See  1  7\dd,  6th 
•d.  106. 


APPEARANCE.  37 

trit^as,  &c.  and  why  the  late  sheriff  of  Cardigan  1817* 
should  not  sell  the  issues  to  pay  such  costs.  The  de-  bound 
fendant  had  appeared  after  the  issues  had  been  levied.       ogm»*^ 

vAUOHAN 

but  before  they  were  sold;  and  in  support  of  this  mo- 
tion he  referred  to  the  statute  10  Geo.  3.  c.  50.  5 
Burr.  2725. 

* 

The  Court  granted  a  rule  mmi,  and  it  was  afterwards^ 
without  opposition^  made 

Absolute. 


Anonymous. 


1815. 
B.  T.  Sih  May. 


JK3R0UGHAM  on  a  former  day  had  obtained  a  Defendant  can- 
rule  to  shew  cause  why  a  judgment  of  nonprox^  ^nVofJ^" 
should  not  be  set  aside  on  the  ground  of  irregularity/  ^*  ^^"»«  ^ 
the  defendant  having  signed  the  judgment  before  an  ap-  entered ;  and 

J  *f      o  when  special 

pearance  entered.  baUisreqmred, 

the  appearance 
is  not  complete 

Comyit  shewed  cause  against  the  rule,  and  cited  the  tui  bail  are  per- 
case  of  Prigmore  v.  Bradl&f,  6  East,  314.  where  it 
was  held  that  an  appearance  entered  after  the  essoign 
day,  and  before  the  first  day  of  full  Term,  might  be  en- 
tered as  of  the  preceding  Term ;  and  therefore  a  non 
pros,  entered  after  the  second  Term>  for  want  of  declar- 
ing before  the  end  of  such  second  Term  (a)  was  good. 

Baylsy  J.  referred  to  the  statute  13.  Car.  2.  st.  2.  c. 
2.  8.  3.  and  the  case  of  Prigmore  and  Bradley^  and 
said,  that  in  that  case  there  was  an  appearance  enter- 
ed in  th^Term  in  which  the  writ  was  returnable ;  but 
here  the  defendant  had  not  appeared  at  all,  for  the  de- 


(«)  Fye  TUd,  6th  ed.  248. 472.  It  is  a  general  rulc>  that  a  won  prot. 
can  nerer  be  signed,  unleai  bail  be  filed,  or  an  appearance  entered,  of 
the  term  wherein  the  procew  is  returnable.  Hvhius  r,  H^te,  id  ibid,  6 
East,  314. 


58  APPEARANCE. 

1815.        fendant  had  not  jnitified  bail,  and  he  had  oot  effeo 
akontmous.    tually  appeared  till  baU  wefe  perfected. 

Brtmgkafn.    In  this  cage  they  were  special  bail. 

Comyn  contended^  that  the  case  above  cited  shewed^ 
that  provided  the  bail  were  filed  in  the  Term  in  which 
the  writ  was  returnable  it  was  sofiScient. 

Batlby  J.  That  is  common  bail,  which  b  the  ap- 
pearance; but  here  the  appearance  is  not  complete 
withcmt  special  bail  are  perfected. 


m 
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J81S. 
SaCKHTT  OgaiMt  OWBN.  23;r;7.r. 

WkAUNCEY  bad  obtained  a  rule  nisi  to  set  aside  aa  Rale  refined  to 
awaid,  on  the  ground  Ikat  the  submission  was  SSte^^j^^J^ 
obtained  by  frauds  the  party  not  knowing  what  he  wq^  ^^^^^"^ 
signing.    He  referred  to  the  statute  9  and  10  fVill.  3.  mUsim  had 
c.  15.  sec.  2.  by  which  it  is  enacted,  that  any  arbitra-  hy^md-  the 
tion   or  umpirage  procured  by  corruption  or  undue  2oJdd  ^"^ 
means,  shall  be  judged  and  esteemed  yoid,  and  of  l^een  made  to 
none  ef&ct,  and  accordingly  be  tet  aside  by  any  court  of  oider(a). 
law  or  equity,  so  a  complaint  of  such  corruption  or  Sa^^haT***' 
undue  practice  be  made  in  the  Court  where  the  rule  is  ^"»  obtained 
made  for  submission  to  such  arbitration  or  umpirage,  may  be  ^en 
before  the  last  day  of  the  next  Term  after  such  arbitra-  ^^*arfca  of 
tion  made  and  published  to  the  parties.  "^  ««mp»»r, 

Peake  shewed  cause  on  two  grounds,  namely,  first, 
that  the  xlefendant  had  died  since  the  rule  nisi  was 
obtained ;  ^d  secondly,  that  the  fraud  would  be  an 
answer  to  an  action  on  the  award.  He  said  that  the 
submission  must  be  set  out  in  the  declaration,  and 
supported  by  evidence  at  the  trial.  It  was  nugatory, 
therefore,  to  apply  to  the  Court  to  set  aside  the 
award,  wlien  it  ^ocdd  nef^er  be  availaUe  to  the  paity 
in  whose  favour  it  was  made. 

GiBBS  C.  B.    The  first  section  of  the  statute  9  and 


(iOaotfy  f^ofift  MfoMMe, «Uher fulf «  pmdai^bf^  tamaof 
the  itde,  from  going  Into  efldenoe  of  that  wUdi  he  fit  derirooi  lo  try,  hie 
remedy  is  to  jdotb  to  set  aside  the  rule  of  reference,  but  he  cannot  im- 
^m^^wmvd^  JMtey.Saiiif  and  fiur^estea  t/  Morpeth,  3  Tauttt.379. 

Prmer  v.  Cummgtpl  Tmmt.  432. 
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1813. 

Sackbtt 
agabut 
OwAV, 


10  fV.  3.  authorizes  parties,  in  certain  cases,  to  agree 
that  the  submission  shall  be  made  a  rule  of  Court ;  and 
the  second  section  directs,  that  any  arbitration  or  um^- 
pirage  procured  by  corruption  or  undue  means,  shall 
be  judged  void,  and  be  set  aside  by  the  Court.  The 
present  application  should  have  been  to  set  aside  the 
order,  making  the  submission  a  rule  of  Court,  and 
should  have  been  founded  on  the  former  clause  of  the 
act.  The  word  arbitration,  in  the  second  section,  must 
mean  the  award;  but  here  the  objection  does  not  go 
to  the  award,  but  the  order  under  which  the  award 
was  made. 


Per  Cubiam. 


Rule  discharged. 


N.  B.  The  Court  expressed  an  opinion,  that  if  an 
action  was  brought  on  the  award,  defendant  might 
plead  no  submission,  and  shew  the  fraud,  which  would 
authorize  him  to  treat  it  as  no  submission  :  or  if  an 
action  was  brought,  it  seems  that  the  defendant  might 
plead  no  award,  and  shew  that  the  submission  had 
been  obtained  by  fraud.  Per  Gxbbs,  C.  B.  and  Thomp- 
son B.  The  plea  of  no  award  is  sustainable  where 
there  has  been  an  award  in  fact,  but  not  according  to 
the  submission ;  as  when  an  award  is  made  of  matters 
not  submitted  to  the  arbitrator.  Fuher  v.  PimA/ey,  11 
East,  188.  See  Godsou  v.  Brooke,  4.Campb.  103,4. 


1815. 


In  re  Wansbobouoh^  and  Wan8BOBOUOH  against 

Dyer. 


An  agreement  A  RULE  fftit  having  been  obtained  for  an  attachment 
J2^J^"2  for  non-performance  of  an  award  made  between 

arbitration  bond,  contaimng  besides  tbe  tiie  usual  covenants  an  agreement  as  to  imyment  of 
costs  (a).  Tmstees  of  iosolTent  debtcnr  entering  into  aibitration  bond,  admit  that  tbey 
iMve  assets,  and  may  be  directed  to  pay  costs  (a). 

(a)  If  an  award  be  made  on  an  improper  stamp,  and  no  application  be 
made  to  enforce  award,  the  Court  will  not  set  it  aside.  Prutim  v.  Eau- 
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the  parties  in  this  cause^  a  rule  was  afterwards  obtained         18 18. 
to  set  aside  the  award.     Both  rules   now  came   on    j^TTwanb- 
together.    An  objection  was  first  taken  to  the  stamp  ^^^^^^'J!!^ 
on  the  arbitration  bond.    After  all  the  usual  clauses,  a  »ouoh  agmmt 

I>TBR. 

stipulation  was  inserted  respecting  the  manner  m 
which  the  costs  should  be  paid.  This  was  contended 
to  be  a  substantive  agreement^  and  required  an  agree- 
ment stamp :  but  the  Court  overruled  the  objection. 
Secondly,  it  was  objected,  that  the  award  directed  the 
trustees  of  an  insolvent  debtor  to  pay  the  costs :  sedper 
Curiam.  The  trustees,  by  entering  into  the  bond,  con- 
fessed that  they  had  sufficient  funds  ;  and  by  referring 
all  matters  in  difference,  and  agreeing  to  pay  what 
should  be  awarded,  they  have  made  themselves  re- 
sponsible for  the  payment  of  costs. 

Pbb  CuBiAM*  Rule  for  attachment  affirmed  with 
costs. — Rule  to  set  aside  award  discharged  with  costs 

Gifford  for  trustees,  and  in  support  of  the  rule  to 
set  aside  award. 

West  supported  rule  for  attachment  for  not  perform- 
ing award. 


woodf  7  T.  R.  95.  The  act  of  mibmittiDg  to  albitimtion  does  not  of  itself 
make  a  trustee  or  administrator  personaBj  liable  to  costs.  Ikuie$  t. 
Ridgt^  3  EBp.Rep.  101 ;  but  a  snbnusnon  to  arintration  by  an  executor  or 
adnunistrator  is  in  general  conndered  as  a  reference  not  only  of  the 
cause  of  ueHcm,  but  also  of  the  qnestloii,  whether  or  not  he  has  assets^ 
and  then  when  the  arintimtor  has  awarded  the  execator  or  administrator 
|0  pay  a  certain  som  of  money,  it  is  equiTslent  to  determining  that  assets 
existed,  WortkmgUm,  t.  Barlow,  7  T.  R.  453 ;  Peartmr,  Hmry,  5  T.  R. 
6.  Bony  r.ibcaJk,  1  T.  R.  691. 


4»  ARBITRATION. 


1818. 


EIardley  against  Otley. 


Under  what  M/WARRYAT  and  Comyn  having  on  a  previous 
the  Court  will  day  obtamed  a  rale  to  snew  cause  why  an  award 

award^whwelt  ^^  counsel  should  not  be  set  aside^  on  the  grounds 
is  suggested  which  appeared  in  the  affidavit  to  support  the  motion ; 
dence  has  been  they  now  appeared,  and  moved  to  make  their  rule  ab- 
*****^^'^        solute ;  but  failing  so  to  do,  applied  to  the  Court  to  let 

the  matter  go  back  again  to  the  arbitrator,  on  an  affi- 
davit^  that  the  party  had  procured  new  evidence  since 
Uie  reference. 

Bay  LEY  J.  You  should  have  applied  to  the  arbi- 
trator to  delay  making  his  award,  and  appoint  another 
meeting  to  hear  the  additional  evidence. 

Comyn  said,  that  the  evidence  was  not  discovered 
till  after  the  award  was  made. 

Abbott  J.  That  is  not  sufficient ;  yon  must  shew 
by  affidavit  what  it  was,  as  in  the  case  of  a  new  trial 
on  the  same  ground,  tliat  there  was  some  surprise,  and 
that  it  was  not  such  evidence  as  a  reasonable  man 
might  anticipate. 

Bayley  J.  That  is  not  sufficient.  The  affidavit 
shonUi  ga  furftber,  and  shew  that  it  was  such  evidence 
as  ft  reasonable  diligence  cook!  not  bare  obtained. 

SearUtt  cenUa*  Rule  discharged.  ^ 
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Snook  against  Hellysr.  1 

njFXJSr  shewed  caqse  against  a  rule  which  had  An  award  that 

JOw  money  shall  be 

been  obtained  by  Pelt  Serjeant*  aod  Chitty,  to  set  paid  to  a 
aside  ao  award,  on  two  grounds ;  aamelyi  first,  that  the  ^^^Jne'of 
money  was  awarded  to  be  paid  to  a  stranger ;  and  se-  ^®  partiw  to 
condly,  that  the  party  for  whose  benefit  the  money  aon»  soffi- 
was  to  be  paid,  had  become  bankrapt.     The  Court,  court  will  not 
npon  the  first  point,  were  clearly  of  opinion  that  an  J^jJ^^e 
award;  directing  payment  to  one  person  for  the  use  of  gromd  that  one 

of  tnB  IMHiieS 

another,  was  good ;  and  though  the  party  to  receive  the  had  become 
money  did  not  appear  to  be  invested  with  any  exp«.8  ^S^JS^ 
authority  by  the  person  for  whom  the  money  was  to  be  2f  JjJJ?'^^*^' 
paid,  the  award  was  nevertheless  sufficient;  and  they  Betdi^MUbn 
said,  that  supposing  the  person  to  receive  the  money  ^  ^Uhi 
was  a  banker,  it  would  do ;  and  here  it  was  to  be  paid  JS^'bJSa. 
for  the  use  of  one  of  the  parties  to  the  submission.    It  ehais«d  wtth 

coats 

appeared  firom  the  affidavit  that  the  person  was  agent ; 
and  though  it  was  urged  that  he  was  not  invested  with 
any  agency  for  this  purpose,  yet  the  Court  said  that 
that  circumstance  made  no  difference.  Upon  the  se- 
cond point,  that  Hellyer,  for  whose  benefit  the  money 
was  awarded,  IuhI  become  bankrupt,  Bagley  in  show- 
ing  cause,  stated  that  Hellyer  had  assigned  all  his  in- 
terest in  the  sum  to  be  awarded  to  John  Reed,  (for 
whom  he  now  appeared,)  and  tllerefore,  as  lUed  was 
beneficially  interested,  it  was  contended  that  nothing 
would  pass  by  the  assignment  under  the  commissiom 
to  the  assignees  of  Hellyer ;  Winch  v.  Kedy,  1  T.  Rep. 
619 ;  and  consequently  there  would  be  no  pretence  on 
this  ground  for  setting  aside  the  award. 


(a)  VUk\SdaL7A.    1  JM.Abr. 248,1.5.    0«.Car.4SS.   SZ<».42. 
Dyer 9  942,  b.    Com.  Dig.  jMHrmneni,  E.  7. 

(6)  See  Xkmmr  r.  Tarrmt,  15  Matt,  622.    8  T.R.  140.    6  TauHi.  123. 
1  HOi,  172. 
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1818.  Abbott  J.  If  an  action  is  brought  on  an  awards  if 

s„^Q,^        bankruptcy  is  an  answer  to  it,  it  may  be  pleaded.    It 

againtt       js  uot  fit  to  be  decided  on  a  motion. 
Hblltzb. 

Lord  Ellenborough  C.J.  It  should  be  put  on  the 
record,  and  the  rule  should  be  discharged  with  costs, 
for  awards  are  not  to  be  set  aside»  and  motions  made 
for  that  purpose  on  slight  grounds. 

Pbr  Curiam.    Rule  discharged,  with  costs. 
1814. 

^SJTj^  Anonymous. 

^*^fi!f  *°  A  ^^'^  ^'^  action  brought  for  not  repairing  a  house, 
jepttinogyinadt  Scc.  the  matters  in  diffeiience  had  been  referred  to 

^n^yiew  oT  arbitrators,  who  made  their  award  upon  a  view  of  the 
Stii'^ToSLir  premises,  without  calling  the  parties  before  them, 
the  gardes  be-  The  Court  set  aside  the  award;  and  Lord  Ellbnbo- 
beseta8ide(a).  ROUGH  C.  J.  said,  that  though  the  premises  might 

almost  tell  their  own  tale,  yet  there  might  be  other 
facts  which  should  be  enquired  into,  such  as  payments 
by  the  party,  or  excuses  for  not  repairing,  Scc.  &c. 

(a)  Want  of  notice  of  the  meeting  is  a  ground  for  setting  aside  an 
award.  Salk,  71.  Caldweli  on  Afb.  45.  Putiality  and  improper  con> 
dnct  in  the  arbitrator  in  making  his  award,  cannot  be  pleaded  in  bar  to 
an  arbitration  bond,  but  u  only  a  ground  for  tn  iqpplication  to  the  Court. 
Braddtck  T.  TT^ompiw,  8  East,  344. 

1813. 

Anonymous. 

26M  June, 

Rnie  granted  to  ^ASBERD  moved  to  set  aside  an  award  in  favour 
set  aside  an  ^f  ^g  ^y^j^  client,  on  affidavit  of  acknowledgment 

award  on apph-  '  .j       vi 

cation  of  pwrty  by  the  arbitrator  and  defendant,  that  a  considerable 
it  was  made,  it  8um  had  been  by  mistake  omitted  to  be  awarded  to 
tKSS^  Ws  client. 

asumnaaoeen  -n    i  a,^j$ 

omitted  by  mi»-  -R  «le  »««  granted. 

take  (h). • — "^ — "" 

(b)  In  Rogtn  ▼.  DaUmort^  6  TataU,  111,  the  Court  of  C.P.  in  a  case 
umilarly  dieumstanoed,  held,  that  a  rule  absolute  might  be  pronounced 
either  to  set  asideihe  award,  or  to  send  back  the  case  to  the  same  arbitra- 
tor, or  to  amend  the  award  by  altering  it  to  the  enlarged  sum. 
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Anonymous. 

12/A  Abv. 

ADOLPHUS    moved    to    set    aside  an   award.  Wbere  aibitra- 
The  submission  expressed^   that  the   arbitrator  to  make  appli- 
should  be  at  liberty  to  make  «  another*'  application  ^^fo^en* 
to  the  Court  for  an  enlargement  of  the  time  in  which  iMgwncnt  of 

the  tune  for 

be  was  to  make  his  award.  Many  applications  had  makiiig  his 
been  made  and  enlargements  accordingly,  and  the  ^aake  aereiS*^ 
question  upon  the  present  application  was,  whether  2S^J^?2;,c- 
^*  an  application"  was  to  be  construed  to  mean  only  tut  Officio  at  the 
one  application,  or  whether  several  applications,  from  the  time  grant- 
time  to  time,  could  be  said  to  be  within  the  meaning  ^^^* 
of  the  terms  of  the  submission.  ^^^  M* 

Oamfibr  J.  said,  he  was  inclined  to  the  latter 
opinion,  but  wished  the  point  to  be  considered,  and 
the  construction  settled. 

Bolland  contra,  stated  that  it  had  been  decided  in 
the  Common  Pleas,  (a)  that  where  the  submission  was, 
that  the  arbitrator  might  apply  to  enlarge  the  time  for 
making  his  award,  it  meant  that  he  might  do  so  from 
time  to  time.  Bu^Dampieb  J.  wished  the  point  to 
be  settled  in  this  Court,  and  therefore  granted  a 
rule  fiMi,  which  was  afterwards  discharged  without  costs. 


(a)  See  Paym  ▼•  Deakk^  1  TomH.  509.  Bearreit  t.  Parry,  4  Tcumi,  658* 
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1817. 

2Zhjfyru.  FoRgTER  ogainst  Hopkins. 

!^?  uShtcr  W^^I^LER  moved  for  a  rule  to  shew  cause  why  the 
of  the  fires  and  defendant  should  not  be  discharged  out  of  custody 

cimdles  to  the  ^  ■ 

king's  yeomen  on  filing  common  bail»  on  an  affidavit  stating  that  he 

heiJTSS-  ^^  invested  by  patent  with  the  office  of  lighter  of  the 

^^^J^^t^^  fir^s  and  candles  to  the  King's  yeoman  guard.    On  in- 

costody  on  fli-  yestigation  it  appeared  that  the  defendant  executed  the 

hSi,  itbeuig  office  by  deputy^  and  in  point  of  fact  he  was  hired  at 

feSSifhii^  Wi^dior,  at  which  place  he  resided  in  a  different  capa- 

sometfanes  ex-  city.  He  cited  the  case  of  Kim  v.  Fonter  and  another. 

ecnted  the  du-         ''  o  ' 

ties  of  his  office  where  the  defendant  bad  been  appointed  coachman  to 
thoogh^they  ^^  Majesty,  and  the  Court  of  Common  Pleas  ordered 
were  ingenml  ^^^  baiUbond  to  be  delivered  up  to  be  cancelled ;  and 

pertonned  by  %  n  tr 

deputy  (a).        they  obscTved  it  was  the  privilege  of  the  King,  and  if 

the  defendant's  employment  was  not  colourable,  but 
his  real  occupation,  he  was  entitled  to  be  discharged. 

Lord  Ellbnborouoh  C.J.  In  that  case,  the  office 
was  one  immediately  about  the  King ;  and  we  cer- 
tainly should  not  be  disposed  to  deprive  the  Crown  of 
any  privilege  to  protect  its  menial  servants.  But  the 
office  must  not  be  used  as  mere  pretence.     Here  the 

I 

party  does  not  appear  to  have  ever  acted,  and  the  claim 
is  founded  merely  on  his  appointment. 

Ba  YLEY  J.  In  the  case  cited,  the  servant  was  always 

(a)  Limtky  y.  Battku,  2  B.  &  ^U.  234,  where  Conrt  would  not  dis- 
charge a  gentleman  of  privy  duunber  on  modon,  but  left  him  to  plead 
his  writ  of  priyUege.  It  did  not  appear  in  that  case  that  defendant  had 
performed  the  duties  of  his  office.     . 
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within  call;  bnt  in  the  present  case,  the  defendant        1817. 
does  not  appear  to  be  engaged  in  any  active  duty.  FoamR 

Rule  refused.  .5«^«' 

H0PE1H8. 

Marryat  on  a  subsequent  day  in  the  same  TenUf 
made  another  application  for  discharging  defendant 
out  of  custody  on  filing  common  bail,  and  the  affida- 
vit disclosed  the  circumstances  ui^der  which  it  was 
contended  that  defendant  was  entitled  to  the  exemp- 
tion. The  affidavit  stated  that  defendant  was  servant 
to  the  King,  regularly  swom»  and  having  an  appoint- 
ment from  the  Chamberlain ;  that  the  defendant  had 
sometimes  executed  himself  the  duties  of  the  office, 
and  now  was  an  attendant  on  the  King  at  Windsor,  in 
another  capacity.  And  upon  these  circumstances 
being  disclosed,  the  Court  granted  a  rule  nisi. 

Gaselee  afterwards  shewed  cause  against  the  rule  ob- 
tained by  Marryat,  on  the  ground,  that  the  office  in 
question,  namely,  that  of  lighter  of  fires  and  candles 
to  the  yeoman  guard  at  Sl  Jameffs,  was  not  an  office 
immediately  about  the  King,  nor  such  as  would  de- 
prive a  creditor  of  his  right  to  arrest  defehdant.  He 
produced  an  affidavit  from  the  Board  of  Green  Cloth, 
stating  that  they  had  seen  nothing  of  defendant,  ex- 
cept of  the  drafts  for  his  pay,  and  it  appeared  that  he 
was  a  painter  hired  at  Windsor,  and  had  no  other  resi- 
dence* It  followed,  that  his  duties  could  not  be  such 
as  would  protect  the  person  of  the  officer  from  arrest. 

Marryat  contra,  said  that  the  affidavits  shewed  that 
defendant  had  executed  the  office  frequently  before  his 
arrest,  and  was  liable  to  be  ''called  upon  at  any  time. 
Being  every  moment  liable  to  be  summoned  to  the 
performance  of  the  duties  of  his  office,  the  right  of 
arresting  his  person  was  necessarily  inconsistent  with 
those  duties. 


48  ARREST. 

1817.  Lord  Ellbnborough  C.J.  Though  the  defendant 

FoRSTBR  ^^  ^^^  ^^  officer  immediately  engaged  about  the  person 
HopKUfB  ^^  *^^  '^'og*  y^*  t^  is  attached  to  those  who  are  about 
the  King.  The  defendant  has  positively  sworn  that 
he  has  executed  the  office ;  and  therefore  I  think  he 
ought  to  be  discharged;  otherwise,  doubts  might  have 
been  entertained. 

Rule  absolute  for  discharging  defendant. 


1813. 

29M  Jan, 


Batsok  against  McLean. 


Court  reiiised  TO  ARK  E  had  obtained  a  rule  to  shew  cause  why 

major  of  iSie  ^^  defendant  should  not  be  discharged  out  of 

^°TS*^*°tb  ^^s^^^y»  ^^  ^^  ground  of  his  being  privileged  from 

gnmnd  that  he  arrest  as  major  of  the  Tower  of  London. 

was  arrested 
when  returning 

^^^^"       Lord  Ellenborouoh  C.  J.    observed,    that  the 

Prince  Regent,  major  of  the  Tower  was  not  deputy  constable. 

It  not  apjpear-  r      .^ 
ing  that  he  had 

by  Sie*com-"*  Scarlett  now  shewed  cause.     Defendant's   affidavit 

RovS  hia!  ^^^^^  *^*^  persons  resident  in  the  Tower  are  not  liable 

neas.    If  an  to  be  arrested  for  debt,  without  leave  obtained  from 

leged  fh>m  ar-  Lord  Moira.  JNow  yeoman  warders  are  exempted  from 

nntOTcomm^  arrest,  but  then  they  are  expressly  protected  by  the 

sion, snchwar-  terms  of  their  warrant:  and  here  it  does  not  appear 

rant  should  be  .                                  _         ,                         ,   *.        i      .              . 

shown  to  the  that  any  warrant  has  been  granted'  for  the  inlmunity 

Sj^were  con!  ^^  ^^  defendant.    The  circumstances  are  these ;  de- 

tradictory  affi-  fendant  had   been  to   Carlton  House,  to  the  Prince 

davits  as  to  the 

place  where  the  Regent,  on  official  business  ;  as  he  was  returning,  he 

deiendant  was  ivi                           g»  y  •                            •!• 

anested,  Coort  ^^  arrested  when  he  got  out  of  his  carnage,  withm 

refosed  to  dis.  ^j^^  liberties  of  the  Tower.     The  Tower  is  neither 

charge  him,  on 

thegronnd  that  within  the  county  of  Middlesex  nor  the  city  of  London, 

the  privilege  of 

the  place  made  — — 

«!  rT^jSr^  ^^^  '"  iMntley  y.  Baituu,  2  B,  &  Aid,  234,  Conrt  refosed  to  dischaige 

restB  cannot  be  ^^  «vest  a  gentleman  of  the  Privy  Chamber,  the  question  of  privilege 

made  within  being  doabtfnl,  and  left  the  defendant  to  hb  writ  of  privilege.    Statutes 

the  Tower—  for  protecting  soldieri  from  arrest^  do  not  extend  to  ammiuwned  officers. 

^^*^-  Tidd,  207,  6th  ed. 


amst 
lEAK. 
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and  consequently  an  arrest  is  never  made  in  the  1813. 
Tower  without  kave  from  the  Governor,  to  obtain  bTtson 
which  it  is  always  the  custom  for  an  officer  of  the  ^^ 
sheriff  of  Londtm  or  Middlesex  to  apply,  and  it .  is 
never  refused.  [Lord  Ellen bobough  C.J.  Are  the 
yeomen  warders  under  the  command  of  the  Mayor  ? 
Attomey^Generah  That  does  not  appear.]  Scarlett 
continued.  Admitting  that  the  defendant  is  exempt 
from .  arrest,  without  leave  of  the  King,  within  the 
predneis  of  the  Tower,  it  does  not  follow  that  the 
same  immunity  exists  within  the  liberties.  There  are 
three  grounds  of  exemption  stated  on  the  part  of  the 
defendant ;  namely,  1.  personal  exemption ;  2.  of&cial 
exemption ;  and,  3,  an  exemption  arising  from  the 
privileges  of  the  place.  The  last  is  the  only  material 
one.  According  to  our  affidavits  the  arrest  was  made 
twenty  yards  to  the  northward  of  the  Spur  Gate ;  in 
the  defendant's  affidavit  it  is  stated  to  have  been  to  the 
westward. 

The  Attorney-General  said  that  all  the  documents 
were  not  before  the  Court,  and  hoped  they  might  be 
laid  before  them. 

Lord  Ellenbobough  C.J.  If  the  application  is 
founded  on  a  privil^um  loci,  the  preponderance  of 
evidence  is  in  favour  of  the  plaintiff.  If,  on  the  other 
hand,  the  defendant  rests  upon  an  official  exemption, 
the  commission  or  warrant  should  have  been  pro-  ' 
duced.  If  the  exemption  was  personal,  and  derived 
from  the  service  in  which  the  defendant  was  imme- 
diately engaged,  certainly .  he  has  the  privilege  rede- 
undo*  However,  it  does  not  appear  that  there  was 
any  command  from  the  Prince  Regent  for  the  de- 
fendant tp  come  to  him,  the  defendant  onlyHhought  he 
had  official  business  with  the  Prince  Regent;  but 
unless  it  was  part  of  the  defendant's  duty  to  make  this 

VOL.  n.  £ 
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1813.       journey^  it  doies  not  appear  lo  us  how  he  can  be  ea- 
B^T«oN       titled  on  this  ground  to  the  indulgence  claimed. 

egmnst 
M<Ll£AN. 

Attarmey-Gen^al.  The  defendant  swears  in  hia  aft* 
davit  that  be  cannot  leave  the  Tower  but  on  bostaets 
connected  with  his  official  situation. 

Pfift  Curiam.  Then  he  should  have  produced  Ae 
commission^  or  have  shewn  an  order  or  command  for 
leaving  the  Tower,  as  his  own  affidavit  states  that  he 
cannot  leave  the  Tower  wftfaont  an  order. 

Marr^t.  Our  affidavit  states  that  the  arrest  took 
place  within  the  county  of  Middkser. 

Lord  Ellbnborough  C.J.  The  affidavit  only  states 
that  the  place  was  within  the  liberties  of  the .  Tower, 
which  is  in  the  county  of  Middlesex,  and  not  witliiB  the 
city  of  London,  But  with  respect  to  the  place  where  the 
arrest  was  made  the  affidavits  vary.  The  affidavits  on 
the  part  of  the  plaintiff  say  tliat  it  was  made  con- 
siderably to  the  northward  of  Ae  Spur  Gate,  but  the 
defendant's  affidavit  states  that  it  was  to  the  westward, 
and  by  their  northern  swearing  they  have  defeated  you. 

Rule  discharged. 

N.  B.  The  arrest  was  made  under  the  waiTaBt  of 
the  sheriffs  of  London,  In  a  case  between  the  same 
parties,  Batson  v.  M*Lean,  M.  21  1615,  Nm?.  f27*>  on  a 
rule  nisi  being  obtained  for  discharging  the  defendant 
out  of  custody.  Lord  Ellbi^borouoh,  C.J.  observed, 
that  if  the  arrest  appeared  to  have  been  made  within 
the  Tower,  there  could  be  no  doubt  that  it  would 
be  wrong. 
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Batbon  against  McLean.  ibi6. 

29ihNov. 

jnARKE  moved  for  a  rale  nisi  to  discharge  the  An  arrest  with- 
defendant  out  of  custody,  on  the  ground  of  his  would  be  bad. 
being  privileged  as  deputy  of  Lord  Maira,  the  Cover-  ^^^^.C 
nor  and  Major  of  Ae  Tower.    On  the  day  on  which  privUeged  as 
the  arrest  took  place  the  defendant  had  been  to  CarU 
tan  Hotue,  attending  Ihe  Ptince  Regent  on  the  King's 
service,  and  was  arrested  in  a  eoach  as  he  returned, 
without  the  gates  of  the  Tower.    It  was  contended 
that  the  Tower  was  privileged  as  one  of  the  royal 
palaces.    Queen  Elizabeth  was  the  last  who  resided 
there  in  perscMi.    The  King's  servants  (namely,  the 
yeomen)  reside  there  now;  and  thiese  circumstances 
are  sufficient  to  invest  the  Tower  with  the  privilj&ges 
of  a  royal  residence.    In  Winter  v.  Miles,  10  East,  57% 
it  was  held  fhat  Kentington  Palace  was  privileged,  on 
the  ground  that  it  had  been  kept  in  a  state  of  prepara*  • 
tion  to  receive  his  Majesty,  with  the  officers  and  ser- 
vants residing  and  doing  duty  there.    In  Eiderton*s 
case,  2  Ld.  Raym.  978,  Lord  Holt  doubted  whether 
"  when  the  queen  and  the  whole  Court,  and  all  the 
officers  are  removed,  the  place  could  be  considered  as 
having  the  privilege  of  a  royal   palace ;''   and  in 
another  report  of  the  same  case,  3  Scdk.  234.  Lord 
Holt  i^  stated  to  have  held,  that  where  there  was  a 
total  absence,  where  the  Queen  was  neither  present  in 
person,  nor  by  her  domestics,  or  any  of  her  family,  the 
place  was  not  privileged.    But  the  present  case  steers 
clear  of  that  objection.    Then  as  to  the  extent  of  the 
privileged  district,  he  produced  the  affidavit  of  several 
persons  of  the  ordnance  who  have   resided  in  the 
Tower,  that  fifteen  yards  paved  from  the  gate  of  the 
Tower  are  equally  privileged  with  the  Tower  itself.  In 
Lord  Ferraris  case,  10  State  Trials,  it  is  stated  to  be  the 

B  2 
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IB  15.  usual  place  without  the  gates  of  the  Tower  of  London. 
BA-nos  I'bc  Spur  Gate  is  within  the  precinbts.  If  an  ordinary 
j^JS^^  person  was  there  arrested,  or  in  the  Tower,  perhaps 
the  arrest  would  be  good,  though  the  officer  would  be 
punished.  But  here  CoL  McLean  was  the  commanding 
officer.'  [Lord  Ellbnborough  C.J.  That  is  contend- 
ing for  his  personal  privilege,  every  where.  It  is  only 
the  privilege  of  his  office ;  and  can  it  be  considered  as 
protecting  the  officer  when  not  engaged  on  duty  ?] 
There  are  many  cases  to  that  extent.  In  Bartlett  v. 
Hebbs,  5  T.  R.  686.  the  defendant  was  junior  clerk  in 
the  King's  kitchen  at  St.  James's  Palace,  and  the 
Court  held  that  he  was  entitled  to  be  discharged  on 
motion.  It  is  the  privilege  of  the  King,  and  not 
of  the  servant.  In  the  case  of  King  v.  Fo^er  and 
another,  2  Taunt.  I679  a. person  who  had  been  ap- 
pointed coachman  in  ordinary  to  his  Majesty,  was 
held  entitled  to  be  discharged,  in  respect  of  his 
liability  to  be  called  upon,  to  perform  the  duty. 

Lord  Ellenbobouoh  C.  J.  Do  you  contend  that 
the  commanders  of  fortresses^  &c.  are  privileged  i  If 
you  cannot  go  to  that  extent  it  does  not  seem  to 
come  up  to  this  case.  Menial  servants  attending  the 
King  must  undoubtedly  be  privileged. 

Parke.  The  defendant  was  required  to  attend  the 
Prince  Regent  on  his  Majesty's  service. 

Lord  Ellenbobouoh  C.J.  That  is  a  different 
ground  ;  it  may  perhaps  be  maintainable  on  that 
ground,  in  the  same  manner  as  a  person  who  has  been 
called  upon  to  attend  a  court  of  justice  is  privileged 
redeundo. 

Rule  Niii  on  that  ground. 
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Lord  Ellbn BOROUGH  C.  J.  If  it  had  been  within 
Ae  Tower  there  could  be  no  doubt  but  that  the  arrest 
would  have  been  wrong. 


Whittingham  against  De  La  Rieu.  ^81 8. 

301*  l!kb. 

fpHIS  was  an  action  against  the  defendant  for  the  The  Court  wiU 
recovery  of  a  debt  for  goods  sold  and  delivered  SJe  def^ndimt 
to  the  defendant.    The  order  for  the  delivery  of  the  !?^^J*  fH"f, 

*'  ooomioii  Daily 

goods  was  made  in  London,  but  the  delivery  itself  was  unless  he  make 

-  ^~  -r       1  r¥ii_      J       ®^*  *  dear  case 

partly  in  Guernsey  and  partly  in  London.    The  de-  to  entitle  him 
fendant  residing  in  the  island  of  Guernsey ,  and  being  ^^,  and  the 
embarrassed  in  his  money  aflfairs,  made  a  surrender  of  defendant  iinii 

"^  be  left  to  his 

his  property  and  goods  to  his  creditors,  which  in  that  plea.  Qy,  How 
country  amounts  to  a  discharge  and  release  of  all  his  htmorwiTSZ 
debu.     The  plaintiflF  entered  and  proved  his  debt  ^^jj^l?* 
there.    Under  these  circumstances  Bolland  had  pre-  Goernsey  (a) . 
viously  obtained  a  rule,  calling  on  the  plaintiiF  to 
s)iew  caas^  why  the  defendant  should  not  be  dis- 
charged out  of  custody  on  filing  common  bail. 

Scarlett  now  shewed  cause,  and  Bolland,  in  support 
of.  his  rule,  cited  the  case  of  Ballantine  v.  Golding^ 
Cooke's  Bank.  Laws,  515.  (Sd  ed.  575.)  to  shew  that 
what  is  a  discharge  of  a  debt  in  the  country  where  it 
was  contracted,  is  a  discharge  of  it  every  where  ;  and 
be  contended  that  the  defendant  had  contracted  the 
debt  in  the  island  of  Guernsey,  and  was  accordingly 
entitled  to  his  discharge  here. 

Seu  PfiB  Curiam.   We  think  it  should  be  pleaded. 


(«)  It  is  »  nde  in  the  Court  of  King's  Bench,  that  tiie  Conrt  will  not  go 
oat  of  the  afldavit,  or  prejudge  the  cause,  by  entering  into  the  merits  upon 
wluch  it  Ufouoded.    1  Salk,  100.    1  JW,  6th  ed.  195 ;  and  7thed.  213. 
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1818.  Scarlett.   It  was  so  done  in  a  case  under  circuin* 

WHirriNG-    stances  somewhat  similar  to  tliese^  where  the  defendant 
D^'to?.    ^^  discharged  of  his  debts  in  Irehmd  (a). 

Bolland.  In  that  case  the  debt  was  contracted  in 
England,  but  here  it  was  in  Guernsey. 

Scarlett.  The  goods  were  ordered  in  London  and 
sent  to  Guernsey f  and  part  of  the  goods  were  delivered 
in  London. 

Lord  Ellenborough  C.J.  It  is  a  question  of 
law,  whether  the  cemo  bonorum  in  Guernsey  is  a  dis- 
charge of  the  debt,  and  therefore  it  should  be  put  on 
record^  and  not  be  decided  on  affidavit. 

Scarlett.  It  would  be  sO;  even  if  the  defendant 
had  obtained  his  certificate. 

Mannings  on  the  same  side  with  Bolland,  cited 
Ballantine  v.  Golding^  Co.  Bankrupt  Laws^  3  ed.  575 ; 
Potter  V.  Brown,  5  Eoit,  IM,  and  the  cases  there  col- 
lected ;  and  he  contended^  that  as  the  defendant  was 
absolutely  discharged  from  his  debts  by  the  laws  of 
the  Island  of  Guernsey,  he  might  be  discharged  oat  of 
custody  on  his  affidavit  of  the  (acts,  without  being  oooh 
pelted  to  put  them  on  record. 

Abbott  J.     We  cannot  decide  this  by  affidavit. 

HoLROYD  J.  I  should  doubt  whether  the  law  of 
Guernsey  would  permit  the  discharge  of  the  debt 
which  was  contracted  in  England,  as  this  appears  to 
be.  Etper  Curiam,  it  must  be  put  on  the  reeord  tatd 
pleaded. 

Rule  disehalrged* 


•^m^fm^mJ>»»^tm»^mai^mmmm^i^m^m^ni  i    ■     mitt^^,m~m^^-^^^immtm^tm^^am>^»mi^^m 


(a)  CooAcfV  Bkpt.  Law,  3rd  ed.  575. 
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Earlier  against  Languishe. 


1814. 


27th  June. 

MM'JRRYAT  moved  for  a  rule  to  shew  cause  why  The  Court  will 
the  defendant  should  not  be  discharged  out  of  ^  d^£S 
custody  on  filing  common  bail,  on  affidavits  stating  ootofcurtody 
that  the  defendant  had  become  abftokrupt  in  Bremen,  mon  baii,oa 
and  had  there  obtained  a  discharge  of  his  person  from  la^h^Uig  be-- 
all imprisonment  for  debts.  *^*iSS?^ 

Ima  oeiCifioAto 

Lord  Ellen  BOROUGH  C.  J.    You  had  better  plead  where  tke 
it ;  we  cannot  so  far  pay  deference  to  the  law  of  Bre^  t^MM^ 
men  as  to  suffer  it  to  alter  the  law  of  England. 

Bayley  J.  asked  if  the  debt  had  been  contracted 
in  this  country  or  in  Bremen. 

Marryat,  In  Bremen,  If  we  were  to  plead  it, 
the  defendant  must,  in  the  mean  time,  remain  it  cus- 
tody. 

Per  Curiam.  There  are  precedents  for  such  pl^as. 
But  we  cannot  grant  the  present  application. 

Rufe  refused. 


>IHK"  I    ' 


fi)'  fbtf  Court  of  Kinf 'b  Bendi  hM  raAued  to  discharge  a  defendant 
om  of  custody  who  waa  arrested  at  the  salt  of  a  creditor  resident  here,  on 
the  ground  that  the  debt  was  contracted  In  a  foreign  cemitry,  bi  whidh  tbe 
defendant  had  become  a  bankrupt  and  obMlMd*  Us-  certificate,'  and  the 
ptoialUP  migiii  have  proved  his  debt  under  the  commission.  The  Court 
obaenred,  that  it  did  not  appear  that  the  plaintiff'  was  resident  in  the 
foreign  country  af  the  time*  of  thy  Uauki  uptcy  ;  •  and  thaiefofo  thay  would 
ml  iMlto  the  question  in  a  summary  way^  but  pnt  the  defendant  to  plead 
iIm  i^  was  disdbargad  by  Ite  baakmptoy  and  certificate.  See  Pedder  t. 
JtFJfatfsr,  8  T.  It  009.  <Mi  ▼•  i^«^  2  Hm.  Bia.  563.  The  plea  sug- 
gested by  the  Court  was  acoordiDgly  filed,  but  the  Court  held  that  it  was 
inconrect  in  point  of  form,  and  the  matter  never  came  on  again.  1  Eaiif  12. 
A  discharge  under  a  foreign  commission  of  bankruptcy  is  no  bar  to  an 
action  for  a  debt  arising  in  this  country.  Smiih  v.  Buchanan^  1  East,  (. 
See  the  form  of  Plea  in  Poiter  v.  Browne  5  EoMi,  124. 
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1816.  ^ 

BoswELL  agaifist  Atkins. 

Where  plaintiff  d^OMYN,  on  a  previous  day,  had  obtained  a  rule 
Q^gin?!^!^  ^  ^^^^  cause  why  an  attachment  issued  against 
iShk*™**"'  ^^^  sheriff,  for  not  bringing  in  the  body  of  the  de- 
name,  the  pitt-  fendant,  should  not  be  set  aside.  The  plaintiff  sued 
^dd^Snt^  ^^^  ^^  original  against  the  defendant  by  a  wrong 
^^^^  »»™«'  though  the  pracipe  was  right,  and  the  defendant 
Coort  set  aside  put  in  bail  in  his  right  name.    The  sheriff  beinc:  ruled 

attachment  ob-  . 

tained  apinst  to  return  the  writ,  returned  cepi  corpus.  The  plaintiff 
not  bringing  in  °^^  finding  bail  in  the  cause  in  which  the  writ  was 
withoBrt^'  ^  issued,  sued  out  an  attachment  against  the  sheriff  for 
on  either         not  bringing  in  the  body.    The  defendant  had  filed  an 

affidavit  in  the  cause  in  the  wrong  name. 

Gaselee  now  shewed  cause. 

Peh  Curiam.  The  defendant  has  followed  th^ 
plaintiff  in  his  error ;  and  though  the  plaintiff  was 
wrong  in  the  first  instance,  the  subsequent  accidental 
error  of  the  defendant  seems  to  have  put  it  so  far 
right,  as  that  the  attachment  should  be  set  aside,  with- 
out costs  on  either  side. 

Rule  absolute,  without  costs  on  either  side. 


(a)  If  a  defendant,  sued  by  a  wrong  name,  appear  and  perfect  bail 
in  liis  right  name,  witiiont  identiiying  himself  as  the  penon  4ned  by  tlie 
other  name,  the  plaintiff  may  treat  the  bail  aa  a  nullity,  and  attMb  Um 
abcriff.    Rejcy.Sktrifo/Si^UkfiTmmi.SlB, 
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CouLsoN  against  Graham.  1 

12/A  Feb, 

fW^HE  parties  had  entered  into  a  submission  to  an  The  report  of 
arbitration^  and  an  award  was  made  against  the  crown  Office, 
defendant;  but  as  he  did  not  perform  the  same,  the  J|i**|^*hi8  tt- 
plaintiff  made  the  submission  a  rule  of  Court,  and  tonej  are  in 
then  issued  an  attachment  against  him.  The  Master  of  not  obeyuur  an 
the  Crown  Office  reported  that  the  defendant  and  Mr.  a^bm^ijl'tote 
Tomliman,  his  attorney,  were  in  contempt,  and  were  JjJ^?"?^"" 
now  in  Court  to  receive  judgment.  deienduif  ■ 

bein^  bronglit 
np  for  jndff* 

Taddy  moved  that  the  persons  in  contempt  might  be  ment,  the 
permitted  to  file  affidavits,  and  be  heard  in  their  receiTe  aiBda- 
defence.     The  Attamey-Otiieral  contended  that  it  2?^^^^^ 
could  not  be  done.  ^^  only  ^  ™i- 

tigatkm  of 
piiiuahinent(«). 

Lord  Ellbnborouoh  C.  J.  The  report  of  the 
Master  must  be  taken  as  a  conviction,  and  we  cannot 
now  receive  affidavits  in  denial  of  the  contempt,  but 
we  will  in  mitigation.  The  affidavit  was  then  read, 
and  parts  of  it  were  objected  to,  as  being  a  denial. 

Tindal  was  then  heard  for  the  prosecutor,  and  cited 
Rex  V.  James  If  heeler,  3  Burrcmtl  Rep.  1256. 

Lord  Ellenborouoh  C.J.  In  that  case  the  ex- 
pressions of  indignation  were  certainly  not  too  strong. 

Fined  50L,  and  committed  till  paid. 

(«)  See  TUd,  7th  ed.  494, 5. 


Rbx  against 


1818. 


2SaN4m. 


fWfHESSIGBR  moved  for  a  rule  for  an   attach-  Hie  rule  for  an 

miiDneT 
award  (6). 


ment  against  the  defendant,  for  nonpayment  of  J^^J^llt^ 

BUMieT  in  panaanoe  of  an  aUoeahtr,  is  only  arule  nUi  when  the  allocator  if  founded  on  an 


(1)  For  nonpafDMBt  of  ooati  on  the  Uaater'a  mlloemfitry  tiie  rule  for  an 
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1B18.        money  in  pursuance  of  the  master's  allocatur.    The 

f^^^         allocatur  was  founcled  on  an  awaid,  Attd  the  applica- 

agraintt        tiou  was  made  for  a  rule  absolute  in  the  first  instance. 

Per  Curiam.  The  motion  is  grounded  on  the 
Master's  allocatur,  but  that  allocatur  was  made  in  pur- 
suance of  an  award.  On  referring  to  the  Master^  we 
find  that  a  rule  nm  only  can  in  the  first  instance  be 
obtained. 

Rule  Nisi  granted. 

attachment  U  in  general  abeolate  in  the  finfe  instance.  JHditt  Pirac.  6tii  ed. 
496.  Thmuotiy,  BiUing$leg,  V<sft  nonpayment  of  money,  generally,  a 
rrie  to  shew  eauae  only  is  in  Ae  fimt  inataneegraaM  t  akid  ewn  ^a  Ihe 
Master's  eJhottmr^  whan  that  is  Ibutded  on  an  awavd^  (be  mle  is  only' a 
nUi  at  first,  ul  ttqtra.  So  in  C  P.,  the  role  for  an  attachment  is,  in 
general,  only  a  rule  to  shew  cause ;  bnt  for  non^ymenC  of  costt  on  the 
Prothonotary's  aUocahary  the  role  is  absolute  in  the  first  instance.  ChtnaU 
r.  Snumt^  1  Bm«  ft  PiA  477.  The  rule  ia  tfaen  said  tote,  that  whnxe  an 
excuse  can  be  offBred»,an  opportunity  of  shewing  oauae  oog^t  to  be  gifen.. 


Rex  against  Shejuffs  or  London,  in  a  Cause  t^ 
HoBHOUSB  against  Middleditch. 

^stTJriff  yt7fi  row  obtained  a  rale  to  shew  ctose  why  the 
not  set  aside  on  attachment  whicb  had  issued  against  the  late 

the  ground  of  .  .  ^»  • 

delay,  unless  sheriffs  of  London  should  not  be  set  aside^  on  the 
gtoM  laches  on  ground  of  laches  on  the  part  of  the  plaintiff.  The 
*^.P!22fS*    facts  stated  in  the  affidavit  were,  that  the  writ  was 

plaintiff  to  the 

prejudice  of  the  returnable  the  first  day  or  Michaelmas  Term;   that 
'         defendant  was  arrested,  and  a  bail-bond  taken ;  that 


(a)  Where  the  rule  for  an  attachment  agunst  the  Sheriff  for  not  bring- 
ing la  the  b«dy  wM  obtained  on  iH^  lltliof  jrc&fMory^iandlbe  iHl^ibiyt, 
which  was  returnable  on  the  4tb  oiMay^  waa  not  issued  till  the  day  bdlira 
the  return^  and  in  the  mean  time  the  defendant  became  bankrupt  on  the 
r9th  Mfarehf  by  vrhich  means'  the  Sheriff  lost  his  opportuidtf  oif  prorfng  it 
under  the  commisaoa^  the  attachment  was  set  aside^.  on  the  ground.of 
lacbea.    TbtKmf  ^.VheSkirif  of  Surrey,  9Etitit4S7. 
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did  not  rak  dtt  sberift  to  retim  tbe  writ 
iinti]  the  fi6th  of  November,  nor  move  for  the  attaeh^ 
ment  in  question  till  the  29tb  6f  Jatmary.  That  in 
the  interral  the  defendant  and  the  boil  had  become 
insolvent. 


H<finiouaK 

MlDOtfl- 


Marryat  and  Eapinasse  shewed  causei  on  an  affi- 
davit stating  that  the  defendant  was  not  anrested  under 
the  plaintiff's  writ^  but  was  in  custody  at  the  time 
when  it  was  returnable,  and  the  defendant  was  de- 
tained under  it ;  that  believing  him  to  have  been  in 
the  sheriff's  custody,  no  rule  to  return  the  writ  was 
given ;  that  the  sheriff  took  bail  during  the  Term,  and 
let  the  defendant  go  at  large,  and  as  soon  as  the  plain- 
tiff heard  it,  viz^  on  the  £5th  November,  or  the  next 
day,  the  26th,  he  gave  a  rule  to  return  the  writ,  on  the 
first  day  of  Hilary  Term  a  rule  to  bring  in  the  body, 
which  expired  on  the  £8th,  and  the  next  day  the  at- 
tachment was  obtained.  It  was  admitted  that  the 
Court  had,  in  some  instances,  relieved  the  sheriff,  as 
in  The  King  v.  The  Sheriff  of  Surrey ,  7  Term  Rep.  452. 
Res  V.  P erring,  3  Bos.  Ss  PuL  151.  and  The  King  v. 
Sheriff  of  London,  I  Taunton* s  Rq>.  Ill:  but  in  all 
those  cases  a  long  interval  had  elapsed.  In  the  first  of 
these  cases  the  sheriff  returned  cepi  corpus  in  Hilary 
Term,  upon  which  the  plaintiff  proceeded  no  further 
until  Michaelmas  Term  following,  and  then  the  bail 
having  become  insolvent,  and  the  defendant  abscond- 
ed, this  Court  thought  it  unreasonable  that  the  sheriff 
should  be  called  upon  to  return  the  writ  after  such 
delay,  and  held  that  the  attachment  must  be  set  aside. 
In  the  present  case  no  such  laches  have  intervened. 
The  first  rule  was  taken  out  the  very  Term  the  writ  was 
returnable,  and  regularly  followed  up.  They  con- 
tended, therefore,  that  the  rule  ought  to  be  discharged. 
The  Court  held  that  in  this  case  there  was  not  such 
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HoBHovtB     lacfaes  as  ought  to  prevent  the  plaintiff  from  prooeed- 
MiDDLB-      ing  against  the  sheriff,  and  therefore  they  could. not 
'"^*"'       accede  to^the  application* 

The  rule  for  setting  aside  the  attachment 
was  accordingly  discharged. 
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Export  €  RowLB.  

^  Sd  Feb. 

/^DJM  moved  to  admit  this  gentleman  an  attor-  ^f^^f  * 
ney  of  the  Court,  under  the  following  circam-  mitted  an  at- 
stances.    In  the  year  1814  he  was  articled  for  five  actually  serve 

years  to  Mr.  T ,  an  attorney  of  the  Court,  who  ^  2S^" 

was  then  in  partnership  with  another  gentleman.    He  therefore, 

3  *,      «,  *  .»   1  1.  wbereaclerk 

contmaed  to  serve  Mr.  T  nntii  the  autumn  of  hadaerred  part 

1817,  when  that  gentleman  left  the  country,  and  had  «  matter  who 
not  since  returned.  In  the  mean  time  the  partnership  ^^  ^  ^ 
alluded  to  was  dissolved.     After  Mr.  T  *$  de-  bcfiwe  his  arti- 

parture,  Mr.  Howie  continued  to  serve  in  the  of&ce  of  the  rfffned  to  aa- 
partner ;  and  as  soon  as  he  discovered  Mr.  T  '$  2ntotcmJ?f 

residence  abroad,  he  obtained  that  gentleman's  con-  ten  months  had 

^  eiapaedy  dunng 

sent  to  execute  a  written  agreement,  to  assign  over  which  he  was 
the  articles  to  his  partner;  but  before  the  agreement  dera^arS-^' 
could  be  executed,  ten  months  had  elapsed,  during  ^'^^S^*^ 
which  time  Mr.  Rowle  continued  to  serve  the  partner  he  sored  the 

^  <•  1  remainder  of 

under  no  articles.   After  the  assignment  of  his  articles,  the  timesped- 
however,  to  the  partner,  he  served  out  the  remainder  J^dnot^jST' 

of  the  five  years  required  by  the  statute  2,9.  Geo.^.  low  him  to  be 

admitted  *ih^i 

c.  46.  <•  15.,  and  the  question  was,  whether  the  meri-  he  had  served 
torious  service  of  Mr.  Rowle  with  Mr.  r    ■  's  niontba  under 

partner  during  the  interval  of  the  ten  months,  dis-  "•^  wtides. 
pensed  with  the  provision  of  the  statute  which  re- 
quires that  articled  clerics  must  actually  serve  during 
the  whole  term  of  five  years.     He  referred  to  ex  parte 
Fletcher  and  Carter  {a). 


U)  Sir  fF,  Blk.  734.    And  see  Exparte  Bbmt,  id.  764  ;  Citrter's  case, 
i</.  957 ;  and  Ezpaite  tfjff,  7  T.  R.  456.    TUtf,  7thed.  61. 
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18!20.  Per  Curiam.  The  statute  is  inexorable ;  andhow- 

Egpgfte  ^^^  ^P  might  wish  it,  we  cannot  admit  this  gentle- 
^  RowLB.  Q^im^  under  the  circumstances  stated.  The  statute 
positively  requires  that  there  should  be  five  years 
actual  service  under  articles.  This  gentleman  has  not 
served  five  years  within  the  meaning  of  the  act.  He 
must  have  new  articles  to  serve  so  much  time  as  has 
not  been  served  under  the  articles  to  Mr.  f-  , 

so  as  to  coitt^leie  the  five  years*    As  soon  as  he  com- 
plies with  this  reqwsitioii  Jie  can  be  admitted. 

AdmiMioR  refused. 


1815. 

7ih  Nov. 


Anonymous. 


A  rule  Miff  onljr    jg     MOORE  moved  that  the  clerk  of  an  attorney 
chuveanar-'  ^  might  be  discharged  from  his  articles  of  clerk- 

^^  th^rt.    *'P-    He  grounded  his  motion  on  an  affidavit,  that 
tomey  bad  be-  the  attorney  had  become  a  bankrupt  and  Jiad  abscond- 

oome  baoknipt 

aDd  abaooDded,  cd  to  foreign  parts,  ajid  failed  to  surrender  himself  un- 
X>uldbeBeA-  ^^   ^^  commission  of  bankruptcy   issued   against 

^d  at  tbe  last     }||i||. 
{flace  of  abode 
of  tbe  clerk  to 

aion,  and  stack       ^^  Blanc  J.  said,  that  it  must  be  a  rule  nisi  only, 
Snchofficcfa)'  ^'^  o^^r  to  give  the  party  an  opportunity  of  answering 

the  othei^s  affidavit ;  but  doubting  where  it  could  be 
served,  he  directed  that  it  should  be  at  the  last  place 
of  abode  of  the  clerk  to  the  commission  of  bankruptcy, 
and  that  it  should  also  be  stuck  up  in  the  King's 
Bench  Office. 

Rule  Nid. 

And  on  a  similar  motion  by  Richardson,  Bayley  J. 
directed  him  to  supply  himself  with  a  proper  affidavit 
of  the  service  at  a  proper  place,  upon  his  motion  to 
make  the  rule  absolute. 


(a)  See  1  ndd,  57.    22  Geo.  2.  c.  46.  t.  9. 
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.  .     ^  1817. 

Atkins  agamst  — — *•.  , 

6fA  Afti^, 


ANDREWS  shewed  caase  against  a  rule  obtained  Anattwaey 

_^w  *  y      w  must  h^ -sued  by 

by  Lawes,  to  9et  aside  the  proceedings  in  this  ac-  bui,  although 
tioQy  on  the  ground  that  the  defendant,  who  was  an  ),fu  ^  ^^  ^ 
attorney,  had  been  sued  by  common  process,  plaintiff  ^^*^'i^?^ 
being  also  himself  an  attorney.    In  answer  to  the  rule,  an  attorney, 
it  was  said  the  defendant  had  given  a  bill  of  exchange,  theproceedinga 
and  that  he  had  thereby  waived  his  privilege.    But  ^*»»  costs  («). 
per 

Dampier  J.  The  law  is  clearly  otherwise,  and  has 
been  so  settled.  The  rule  must  therefore  be  absolute 
for  setting  aside  the  proceedings,  with  costs. 

(a)  Attorney  niiist  be  sued  by  biD,  efen  at  the  MMptor  of  a  lull  «f  ex- 
diH^e,  Qmmrfafd  ¥•  i*ri^9  jimgU  3)8,  thoqfl^  not  when  he  if  liable  in 
mart  droits  as  ezeoitor  or  administrator.    Newton  v.  RoUmd,  1  Lord 


Lee,  Gent,  one^  &c.  against  Wilson. 


1820. 

12M  Feb. 


nnHlS  was  a  rule,  calling  on  the  plaintiff  to  thew  An  attorney's 
cause  why  it  should  not  be  referred  to' the  Mas-  ferred  to  the 
ter  to  tax  his  bill  of  costs  afker  he  had  brought  an  ac-  ^^^^J^ 
tion  thereon,  and  recovered  a  verdict  for  250/.,  and  after  ac*©**  ^^  ^ 

brought  upon  if, 

the  defendant  had  an  opportunity  of  defending  the  and  a  verdict 

.  •  recovered,  on.  a 

action.  suggertion  that 

some  of  the 

Scarlett  and  LiUie4aIe  now  shewed,  cause  ugainat  uuhl^ouid^ot 
the  mle,  and  contended  that  this  applMMtion  was  not  ^^^^f ' 
only  tpo  late,  but  quite  unkeard  of  before.    The  plain-  Master  had  it 

been  orig^ally 
rtfemd  to  him  for  taxation  ;  bnt  opon  the  terms  of  tlie  defendant  fMiyiag  the  costs  of  the 
mlication,  the  costs  of  the  taxation,  and  the  costs  of  the  cause  as  between  attorney  and 
client,  the  plaintitf  being  at  liberty  to  take  oat  the  money  ferthwlfh,  whkh  had  been  paid 
aatoCkMirt(6). 

{b)  It  f*  laid  down  to  be  a  general  mle,  that  an  attoniey's  bill  eannot 
be  taxed  after  verdict.    Ttdd^  7th  ed.  96. 
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1815.        tiff  had  brought  his  action  after  a  compliance  with 
LCJE,  G€$a»     ^^  statute,  by  delivering  his  bill  one  month  before  he 
'T'atmt       commenced  proceedings.     The   defendant  had  ap- 
WiLtoir.      peared  to  the  action,  and  made  a  defence  at  the  trial. 
The  jury  had  found  their  verdict  for  the  plaintiff  for 
250/.9  after  which  the  defendant  might  have  moved  for 
a  new  trial  if  he  thought  injustice  had  been  done  him, 
but  no  such  course  was  adopted ;  and  now  after  trial 
he  came  to  the  Court  to  have  the  very  bill  which  was 
the  subject  of  the  action,  taxed  by  the  Master.    This 
was  a  most  monstrous  proposition,  and  imposed  upon 
the  plaintiff  the  most  grievous  hardship.    The  defen- 
dant in  being  allowed  to  adopt  this  course  of  proceed- 
ing had  a  double  advantage ;  first,  he  had  the  chance 
of  nonsuiting  the  plaintiff  at  the  trial,  and  then,  after 
verdict,  of  getting    those  damages  reduced  by  the 
Master,  which  the  jury  had  given  by  their  verdict. 
Suppose  the  plaintiff  had  been  nonsuited,  was  it  likely 
the  defendant  would  have  moved  to  have  the  plaintiff's 
bill  taxed  ?    It  was  to  be  hoped  therefore,  that  the 
Court  would  not  now  establish  a  precedent  so  ex- 
tremely dangerous  in  its  consequences.    In  a  late  case 
in  the  Court  of  Exchequer  it  was  holden,  that  a  party 
having  once  had  an  opportunity  of  taxing  an  attorney's 
bill,  he  shall  not  afterwards  take  the  chance  of  bene- 
fiting by  his  own  omission.    There  were  several  cases 
in  this  Court,  in  which  it  was  laid  down,  that  where  a 
defendant  had  once  the  opportunity  of  having  his  case 
fairly  tried,  the  Court  would  not  give  him  the  chance 
of  another  trial.    Such  was  the  present  case;  and  the 
effect  of  the  present  motion  would  be  to  grant  the  de- 
fendant a  new  trial  after  he  had  taken  the  sense  of  the 
jury  upon  his  case,    and  after  he  had  omitted  to  apply 
for  a  new  trial  within  the  time  prescribed  by  the  rules 
of  the  Court.     No  instance  could  be  cited  where  an 
attorney's  bill  had  been  taxed  after  trial,  in  order  to 
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enable  the  defendant  to  take  advantage  of  any  omis-        1815. 
sion  in  the  defence  set  up.  lbe,  Gent,  ^ne. 


Can^bell  in  support  of  the  rule,  admitted  that  this 
was  certainly  a  novel  application ;  but  he  submitted 
that  in  the  case  of  an  attorney's  bill,  the  items  where- 
of the  jury  could  not  be  competent  judges^  the  Court 
would  interpose  for  the  benefit  of  the  defendant  in  this 
manner^  if  they  saw  that  manifest  injustice  was  done 
by  the  course  taken  at  the  trial.  Now  here  the  defen- 
dant complained  that  a  considerable  portion  of  the 
plaintiff's  bill  was  included  in  the  verdict  of  the  jury, 
which  it  was  obvious  that  the  Master  would  not  have 
allowed  on  taxation.  This  application  was  made  me- 
ritoriously, because  the  defendant  had  paid  the  whole 
amount  of  the  damages  into  Court,  together  with 
100/.  for  costs. 

Abbott  C.  J.  The  bill  of  an  attorney  is  the  only 
thing,  of  which  the  propriety  of  the  charges  is  not 
made  the  subject  of  inquiry  at  m$i  prius.  This  is  un- 
doubtedly a  novel  application ;  but  I  think  we  may 
venture  to  make  the  rule  absolute,  on  such  terms  as , 
will  prevent  the  case  from  being  adduced  hereafter  as 
a  precedent.  The  sum  recoved  is  250/.  and  that,  to- 
gether with  100/,  for  costs,  has  been  paid  into  Court. 
We  propose  that  the  rule  should  be  made  absolute, 
the  defendant  undertaking  to  pay  the  costs  of  this  ap- 
plication, the  costs  of  the  taxation,  and  the  costs  of 
the  present  cause^  as  between  attorney  and  client,  and 
not  as  between  party  and  party ;  and  if  this  be  not 
done  within  a  certain  time  after  taxation,  (to  be  set« 
tied  by  the  Master)*  the  plaintiff  shall  be  at  liberty  to 
sign  judgment.  By  imposing  these  terms,  I  think  it 
is  not  likely  that  we  shall  have  this  precedent  quoted 
hereafter.  The  defence  set  up  at  the  trial  was  certain- 
ly not  a  very  gracious  one*    It  may  be  proper  to  add, 

VOL.  ir.  7 

\ 


Wilson. 
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18)5.        thai  the  plainlifl»  in  all  events,  shall  be  at  liberty  to 
l*«7^«^  <w,  ^^^^  ^^^  money  out  of  Court. 

Per  Curiam  (a). 

Rule  absolute. 

(c)  B$ti  J.  wM  absent. 


Wiiitoy. 


Anonymous. 


1813. 

20th  May. 

In  a  motion  for    ^I^ARKIE  moved  for  a  rule  to  shew  cause  why 

a  role  mM  for      AC9 

an  attachment  an  attachment  should  not  issue  against  an  attor- 

tSmeyfornot  "^7  *^'  "^^  delivering  his  bill  oF  costs,  pursuant  to  a 

ddiyering  a  judge's  order  for  that  purpose.     The  order  had  been 

affidaWt  must  made  a  rule  of  Court,  but  it  did  not  appear  that  it  had 

swear  to  per-      .  t«  ^ 

sonai  seryiee  of  been  personally  served. 

the  rule  ^a). 

Le  Blanc  J.  said,  that  unless  an  affidavit  was  pro-> 
duced  of  the  personal  service  of  the  rule,  he  could  not 
grant  even  a  rule  nim  for  an  atbaohnent. 

Rule  lefiiaed  aocordingly. 

(«)  If  an  attovwy  refu^  to  delirer  a  signed  bill  to  his  dientj  the  latter 
may  compel  him  by  taking  out  a  summons  before  a  Judge,  entitled  in  one 
of  tiie  causes  in  wUch  he  was  eoneeraed  9  and  in  the  KUig^t  Benob,  if  tha 
attorney,  oa  being  aerm}  (beravith,  ^o  not  attand,  an  aider  will  be  o*^i^ 
for  delivering  it  within  a  reasonable  time.  1  Tuld,  326«6thcd.  7thed.  99. 
In  the  Common  Pleas,  three  summonses  are  necessary,  In  case  of  non- 
attendance,  before  an  otder  can  be  nblvhsad.  /nip.  O.  P.  1174.  And  ui 
eitbw  Gp«it»if  ^  attorney  atiUniflecl  to  4«UTer  it,  the  order  4Aoi«l^4iQ 
nufilc  a  rnh  ^  Owt^  and  on,  Mng^  pertonaUy  terved  (11/  suyral^  and  n^akiug 
affidavit  thereof,  the  Court  on  motkm  vUl  grant  wn  attax^bment. 


1817. 


6M  Feb. 


agamsl  Barton,  one,  ^c. 


Attachment  for 
not  paying  over 


If  AfVES  inoyei  for  a  rule  to  shew  cause  why  an  at- 
surplus  nioney  tachtuent  should  not  be  Issued  against  the  defon- 

when  rule  has 

been  served  for  taxingaa  attorney's  bill.  Court  will  not  mnt  an  attachment  against  at- 
torney for  not  paying  tho  balance  due  to  his  client  until  &e  costs  have  been  taane,  though 
the  balance  is  adaiHted»  and  thongb  it  ia  agveed  to  dispense  wiUi  taxatton  (a) . 


(ff)  Covrta  imU,  under  spedal  drcumaCuoei^  rrfar  an  aCtomey't  bill  to 


\ 
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daot,  an  attorney;  for  the  non-payment  of  a  sum  of       J817. 
money  which  the  plaintiff  claimed  as  being  an  over-      JZZZL 
payment  made  to  the  attorney  beyond  hi?  bill  of       agahui 
costs  (as  indeed  was  admitted  by  the  latter).     De-        one,  ^Z. 
fendant  haying  delivered  in  his  biU^  the  plaintiff  ^rved 
on  him  a  summons  to  shew  cause  why  it  should  npt 
be  taxed,  and  the  judge  made  ai^  order  thereon ;  but 
before  the  time  arrived  for  taxing  the  bill  of  costs,  it 
was  agreed  between  both  parties  that  the  taxation 
should  be  dispensed  with. 

Abbott  J.  refused  the  rule ;  and  held,  that  as  the 
coats  bad  not  beeu  taxed,  no  rule  for  an  attachment 
could  be  obtained,  though  even  upon  the  agreement 
of  the  parties  to  abandon  the  taxation,  inasmuch  «^s 
the  consequence  would  be,  that  after  the  costs  were 
taxed>  the  party  would  be  coming  again  for  another 
attachment.  It  was  therefore  incumbent  on  the  party 
who  bad  obtained  the  rule  for  taxing  the  costs  to  fol- 
low it  up  by  procuring  a  taxation,  and  then,  and  not 
before,  an  attachment  might  be  granted. 

Pbb  Cubvam.  Rule  refused. 


be  taxed,  although  the  costs  have  been  settled  and  paid.  DcugL  189, 
Isted.  A^er^f  Coatf,  323.  O^gyofr  r»  AjuAm,  2  AorA.  85.  But  an  action 
cannot  be  maintained  for  tiic  surplus,  where  the  payment  has  been  yolun- 
tuf.  Oower  t.  Jpopkinf  2  SUtrk.  85.  By  2  Geo,  2.  c.  23.  s.  23.  it  is  en- 
aoCod,  that  if,  upon  the  taxataon  and  settlement,  it  sliaU  be  found  that  the 
attorney  or  spti<dtor  shaU  happen  to  haFe  been  overpaid^  then  in  such  case 
the  said  attorney  or  solicitor  respectively  shall  forthwith  refund  and  pay 
to  the  party  entitled  thereto,  or  to  any  person  by  him  authorized  to  re- 
ceiTe  Ibe  same,  if  presei^  at  the  settling  thereof,  or  otherwise  unto 
fluch  other  person  or  persons,  or  in  sodi  manner  as  the  respective  Courts 
shall  direct,  all  such  money  as  the  officer  shall  certify  to  hare  been  over- 
paid ;  and  in  default  thereof,  the  said  attorney  or  solicitor  respectively 
shall  in  like  maanor  be  liable  to  ao  attachment  or  process  of  contempt,  or 
to  soch  other  proceedings,  at  the  election  of  the  parties,  as  he  would  have 
been  subject  to  if  the  act  had  not  been  made. 


f2 


fi8  ATTORNEY. 

18J2.  Dg  WopLFB  and  other Sy  against  - 

Tnmty  Term.     w^QCHE  moved  for  a  rule  to  shew  cause  why  an 

A  sumnuury  ap-     Mm^ 

plkatiod  may  attorney  of  this  Court  should  not  render  an  ac- 

iyiSrt'^n^     count  of  monies  received,  and  pay  the  same  as  the 

toracy  to  com-  Court  should  direct ;  founded  on  an  affidavit,  that  in 
pel  him  to  pay  ' 

monies  entered  April  1809,  De  Woolfe,  in  America,  sent  over  to  £;tg- 
^wasnotem-  ^^^d  a  power  of  attorney  to  the  attorney,  describing 
wd?*^And  "^  him  as  counsellor  and  attorney,  and  as  such  to  cause 
agent  may        to  be  prosecuted  an  appeal  in  the  Admiralty  in  a  prize 

maketheappli-  rwi,         .  i.         i  i      •  *    i 

cation,  thongh  cause.  That  in  consequence  of  such  authonty  the 
^oritTtoi«-~  attorney  had  employed  a  proctor,  and  had  received 
ceiye,  and  the    upwards  of  3000/.  and  had  paid  to  De  Woolfe  only  a 

Conrtwillcom-      ^  ^  ^         .  J  J 

pelthepay.  small  part  thereof;  and  in  answer  to  several  applica- 
te bencfitof^  tions  from  De  Woolfe  for  an  account  and  payment  of 
putiM  inte-       the  money,  had  insisted  that  he  could  not .  safely  pay 

the  same,  inasmuch  as  De  Woolfe  only  acted  as  agent, 
and  it  did  not  appear  that  they  were  sufficiently  author 
rized  by  the  numerous  parties  interested  in  the  sum 
recovered  to  receive  the  same,  and  that  further  docu- 
ments from  those  parties  were  requisite  in  order  to  ren- 
der the  attorney  secure  in  paying  over  the  money  to 
any  person  resident  in  this  country. 

The  Solicitor-General  and  Chitty  shewed  cause  on 
an  affidavit  of  the  attorney^  stating  that  he  was  not 
employed  as  an  attorney  of  this  Court  in  any  action, 
or  in  his  professional  character,  but  as  an  agent,  the 
same  as  many  merchants  were  in  this  country,  who 
acted  as  agents  in  prize  causes.  That  he  employed  a 
proctor  to  conduct  the  prize  cause,  who  received  all  the 
fees,  in  which  he  the  attorney  did  not  participate,  but 
on  the  contrary,  he  as  usual  with  other  similar  agents, 
charged  only  a  certain  per  centag«  on  the  sum  reco- 
vered. That  he  had  paid  over  a  considerable  sum, 
and  on  account  of  the  absence  of  proper  authority  from 

(a)  And  secin  re  AitHn^  4  Bar.  Sf  Aid.  47. 
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the  several  parties  interested,  he  could  not  safely  pay        1822. 
over  the  whole  of  the  money  received ;  and  that  he  had  p^  Woolfe 
informed  the  plaintiff's  agent  that  farther  documents     "'^^,'^r* 
were  requisite.    It  was  contended,  that  in  this  case  the      — 
attorney  not  having  been  employed  as  an  attorney  of 
this  Court,  but  merely  as  an  agent,  the  Court  would 
not  interfere  in  such  a  summary  manner  to  compel  an 
ac<;ount  and  payment,  which  were  more  properly  the 
subject  of  a  bill  in  equity,  or  an  action.    That  such  a 
mode  of  proceeding  would  tend  to  deprive  attornies  of 
the  advantage  of  a  trial  by  jury,  of  which  every  other 
subject  had  the  benefit,  and  called  on  the  attorney  to 
disclose  his  case  on  oath  when,  as  the  parties  interested 
were  abroad,  he  could  not  have  the  corresponding  ad- 
vantage of  their  being  required  to  state  facts  on  their 
oaths ;  and  that  this  summary  mode  of  investigating 
accounts  would  become  very  burthensome  to  a  Court 
of  Common  Law,  which  was  not  so  well  constituted  to 
examine  and  decide  upon  the  same  as  a  Court  of 
Equity. 

The  Court,  after  in  part  hearing  the  arguments,  ex- 
pressed a  strong  opinion,  that  in  cases  of  this  nature 
it  was  incumbent  on  the  Court  to  interfere,  but  ordered 
that  the  matter  should  be  determined  at  Chambers ; 
and  afterwards  the  points  were  argued  at  Chambers 
before 

Baylet  J.  who  determined,  that  the  attorney 
should  within  three  weeks  bring  SOOOl.  into  Court  and 
render  an  account  of  monies  received  and  disbursed  to 
the  Master,  who  should  direct  whether  any  and  what 
sum  should  be  paid  by  the  attorney,  and  to  whom,  and 
on  what  indemnity  or  security.  That  though  the  doc- 
trine had  formerly  been,  that  the  Court  would  not  in- 
terfere summarily  against  an  attorney  unless  for  some- 
thing done  or  omitted  in  a  cause  or  proceeding  in  one 
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18221        of  the  Common  Law  Courts,  yet  the  more  recent  doc- 

De  Woolvb    ^^^  establishedi  that  whenever  a  person  had  been  eih- 

°^  •f**r''     ployed  in  consequence  of  his  being  an  attorney,  though 

not  in  an  action,  the  Court  would  interfere  summarily 

to  compel  him  to  do  what  was  right  (a).  That  in  this 
case  the  power  of  attorney  described  the  attorney  as 
counsellor  and  attorney,  and  it  was  otherwise  manifest 
that  the  employers  contemplated  the  party's  profes- 
sional character,  and  it  was  therefore  proper,  especially 
as  they  were  foreigners,  that  summary  relief  should  be 
afforded  to  them,  and  that  they  should  not  be  driven 
to  file  a  bill  in  equity. 

Rule  absolute. 


wiMh*artMM» 


(A)  In  ra  jtmm^  4.  Bmt.  ft  AU.47.    See  7WV,  7^  ed.  79,  80,61, 

4tmk*  coHtrtu 


ri 
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Parker  against  Turner,  Bart.  '^'^' 

19M  Afay, 

J/yASSLEE,  on  a  former  day,  had  obtained  a  rule  The  statute 

calling  upon  the  defendant  to  shew  cause  why  ^^,'d^^l 
the  sum  of  money  deposited  in  the  sheriff  by  the  de-  controui  the 

_      ^  «/        1  ^  discretion  of 

fendant^  on  his  arrest>  in  lieu  of  bail^  and  since  brought  the  Court  with 

into  Court  by  the  sheriff,  in  pursuance  of  the  statute  to^for^ttinir 

4S  Oe».  3.  e.  46.  t.  0.  should  not  be  paid  out  to  the  jg^j;*^^ 

plaintiff,  the  defendant  not  having  put  ia  and  per-»  momtyia  paid 

r..^*    .  »    ,,  into  Court  in 

teeted  bail.  licaofbwl,and 

bail  is  not  put 
uand  perfected 

(a)  The  43  Geo.  3.  c.  4€.  B.  2.  enaols,  that  persons  ikvestbd  npota  aittiu    q^^  ^n^an 
pnotm,  in  8bglMi4  or  InUuid*  thaU  be  allowed,  in  lieu  of  giving  bail,    affida^t  of 
to  depont  in  the  hands  of  the  sheriff  the  som  indorsed  on  the  writ,  toge-   merits,  will 
ther  with  lOA  to  answer  the  costs;  and  the  sheriff  is  durected,  at  or  before   fl?^'  ^^^ 
the  return  of  tht  writ,  to  pay  into  Court  the  money  deposited ;  and  there-    fendant  (  ) 
upon  in  case  the  defendant  shall  put  in  and  perfect  bail  in  the  action,  ac 
cording  to  tht  eotarto  amd  practice  of  the  Conrt,  the  sum  of  money  deposited 
ahally  by  order  oi  the  Court,  on  motion,  be  repaid  to  the  defendant :  but  in 
case  the  defendant  shall  tel  p«t  in  Aftd  pMnt  hall,  then  the  sum  depo- 
sited and  paid  into  Court  shall,  by  order  of  the  Court,  be  paid  out  to  the 
plaintiff,  who  ia  authorised,  if  he  think  fit,  to  enter  a  common  appear- 
ance ;  such  payment  to  the  plainWto  be  made  subject  to  toefa  dodaeJIdas, 
if  any,  from  the  turn  of  Wl.  deposited  and  paid,  m  vpon  taxatwo  may  be 
ftiosd  ttsaonahle.    This  statute  was  made  in  ease  of  defendants,  and  not 
for  the  benefit  of  plaintifis ;  and  therefore  the  plaintiff  is  not  entitled  to 
receire  the  money  out  of  Cottt,  If  the  bttll  render  te  defendaM  faslud 
ofJostlQing ;  fer  Utt  Mmndtr  of  the  Mendant  il  oonsidered  e^uivaleaC 
to  his  perfecting  bail.    Chadwieke  r.  Battye,  3  ilf.  and  5.  283.  Harford  v. 
Harris,  4  Taant.  669.    When  the  plaintiff  has  made  an  apjflieation  for  the 
money  to  be  p«d  out  of  Court  to  him,  and  that  rule  is  discharged  on 
ftlcwfog  cattiC,  atdtfasnicritiofthc  case  an  fully  discussed,  a9ditap- 
lftni«  that  the  defendant  is  entitled  to  the  money,  the  Court  of  C.  P. 
will  grant  a  rede  absolute  in  the  first  instance  for  the  tt^sey  to  be  paid 
over  to  the  defendant,    iiatford  r.  HarrUj  4  TItitii/.  6fO, 
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1813.  Gijhrdnovf  shewed  cause;  and  moved  that  the  time 

Parkee       for  putting  in  special  bail  might  be  enlarged. 

agabui 
TuKNERy  Bart. 

Gaselee  contra,  insisted  that  the  statute  was  impera- 
tive upon  the  Court ;  and  that  bail  not  having  been 
put  in,  the  rule  must  be  made  absolute  for  the  plaintiff 
to  take  the  money  out  of  .Court. 

Le  Blanc  J.  The  act  is  not  intended  to  controul 
the  discretion  of  the  Court  in  this  respect;  but  there 
must  be  an  affidavit  of  merits,  in  order  to  obtain  time 
to  put  in  bail. 

Time  was  given  to  amend  the  affidavit. 

Thtrtdiqf,  Gtfford,  on  a  subsequent  day,  produced  an  affidavit 
by  the  defendant's  attorney,  that  he  had  not  since  been 
able  to  see  the  defendant ;  but  from  former  communi- 
cation, he  believed  the  action  could  not  be  main- 
tained, and  that  it  was  a  gross  imposition.  But  the 
rule  nisi  obtained  by  Gaselee  for  taking  the  money  out 
of  Court  was  afterwards  on  26th  May  made 

Absolute. 


^^^^'  Dyott  against  Dunn. 

Jamuay* 

tvhere  a  rer-  fllHE  defendant  in  this  case  had  been  held  to  bail 
ibr  the^lidntiff  upon  a  judge's  order  for  15002.  in  an  action  for 

^M  iS^Jd^  ^^^'  ^^^''  ^^^  ^  verdict  had  passed  for  the  plaintiff 
order  to  hold  for  6000/.  The  defendant  being  a  prisoner,  in  order 
fendant,  in  ^'  to  obtain  his  release,  offered  to  justify  bail  for  the 

a  «!"of  .    1500/,  but 
custody,  mmt 
justify  in  such 

larger  sum;  but  Abbot  t  opposed  his  justification,  and  insisted  that  if 
wlierearulewas  hailed  ou^  of  ciistody,  the  defendant  should  find  bail 
made  absolute    fQj.  jjj^.  g^ni  for  which  the  verdict  was  t'iven. 

tor  a  new  tnal,  ° 

and  then  in  the 
smaller  sum. 


BAIL.  73 

Le  Blanc  J.  wished  the  case  to  be  postponed  1815. 
till  the  Court  was  full ;  and  on  the  other  Judges  £7ott 
coming  in,  ^^^ 

Lord  Ellenboboxjoh  C.  J.  said,  the  judge  who 
makes  such  an  order  as  this^  only  exercises  his  judg- 
ment upon  the  facts  of  the  case  as  stated  to  him,  and 
he  takes  care  to  direct  bail  to  be  taken  for  the  sum  for 
what  it  may  be  probable  a  verdict  would  be  given ; 
but  when  a  verdict  has  been  given,  and  that  which 
before  was  uncertain  is  now  rendered  certain,  certainly 
the  bail  should  be  for  the  sum  which  the  verdict  has 
ascertained  to  be  the  just  amount  of  the  damages. 

Before  this'  rule  was  made  absolute,  Topping  moved 
for  a  rule  to  shew  cause  why  a  new  trial  should  not  be 
had,  on  an  affidavit  that  several  material  witnesses 
in  the  cause  could  not  attend  on  the  former  trial  on 
account  of  illness.  The  Court  granted  a  rule  nisi,  and 
thereupon  Lord  Ellen  borough  C.  J.  said,  that  of 
course  it  must  be  understood  that  the  application  for 
the  defendant's  justifying  bail  in  the  smaller  sum 
would  be  granted,  and  that  this  would  be  but  justice  to 
the  party.  The  rule  for  a  new  trial  being  afterwards 
made  absolute,  the  party  were  allowed  to  justify  in  the 
smaller  sum,  viz.  1500/. 


Stanton's  Bail. 


1815. 

27  th  Jan.  H.  T. 


PEAKE  opposed  the  justification  of  bail,  on  the  BaUmaybe 
tULcn  &fi6T  fioai 

ground  that  final  judgment  had  been  obtained  Judgment  («). 
against  the  defendant ;  and  after  some  time 

Batlsy  J.  said  that  the  judges,  upon  considera- 
tion, were  of  opinion  that  bail  might  be  put  in,  in 
the  original  action,  after  final  judgment,  by  altering 
the  form  of  the  recognizance,  by  making  it  to  pay  the 


(«)  See  mtu  72,  m  to  bail  after  verdict. 
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■ 

1815.       ootidetnnalioti  money  of  the  J4idgtiient>  and  the  bail 
STAirtav's     to  be  taken  in  double  the  amount  of  that ;  and  be  said 
that  there  was  no  express   case  upon   the  subject, 
and  the 

Bail  justified. 


atnL 


182a 


12M  Feb, 


DAtis  against  Fowlba. 


After  final  A  FTER  final  judgment  was  signed  in  this  case,  the 

signed,  the  de-  original  bail  for  the  defendant  put  in  fresh  bail, 

My*pu"in^  for  the  purpose  of  rendering  him,  and  he  was  accord- 
fresh  baU,  for    ingly  rendered  in  their  discharge. 

the  purpose  of 

rendering  him.  ^ 

It  is  not  ncces-       Archbold  on  a  former  day  obtained  a  rule  to  shew 

sary  that  the  •  ^         '' 

defendant         cause  why  this  proceeding  should  not  be  vacated,  as 

should  be  taken   i*.  i  i  iv/*i*i  ^-i 

to  the  judge's  being  irregular;  because,  after  final  judgment  signed, 
chambers  for      jjj^  defendant  could  not  be  rendered.     He  also  ob- 

the  purpose  of 

rendering  him  jected  that  the  defendant  was  not  taken  to  the  judge's 
his  bail,  unless  chambers  to  be  rendered,  but  carried  by  the  ofiicer 
he  desires  it.      forthwith  to  gaol  under  a  committitur. 

Marrjfat  and  Reader,  on  shewing  cause  now^  were 
stopped  by  the  Court. 

Archbold  was  again  heard  in  support  of  his  rule« 

Abbott  C.  J.  There  is  nothing  irregular  in  the 
original  bail  having  rendered  th^  defendant  after  final 
judgment  was  signed,  by  the  substitution  of  other 
bail.  When  I  first  had  the  honour  of  being  raised  lo 
a  judicial  situation,  I  certainly  was  a  good  deal  sur- 
prised at  an  application  made  to  me  to  put  in  fresh 
baiU  for  the  purpose  Of  rendering  tbe  defendant,  after 
final  judgment  was  signed ;  but  I  was  informed  that 
such  a  proceeding  Was  by  tio  means  ttocommon,  and 
that  it  could  be  done,  exoept  where  a  ca.  sm*  had  been 
lodged.  In  the  present  case  it  appears  that  additional 
bail  had  been  put  in  at  the  desire  of  the  original  bail, 
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in  order  to  relieve  themselves,  by  surrendering  the  1820. 
party  from  the  responsibility  of  continuing  any  longer  DlyiT 
liable  upon  the  judgment|  which  appears  to  have  agaOut 
amounted  to  £0002»  \  and  I  think  they  were  at  liberty 
io  to  do»  It  is  v^y  reasonable  that  the  bail  should 
have  this  privilege,  because  bail  may  be  ill  in  bed^  or 
unable  from  a  variety  of  causes,  to  surrender  the  de* 
febdaUt.  Then  as  to  the  second  objection  \  namely , 
that  the  defendant  was  not  taken  to  the  judge's  cbaiii* 
bers  for  the  purpose  of  being  rendered,  that  is  in  ease 
of  the  defendanti  instead  of  being  carried  through  the 
town  in  custody.  It  does  npt  appear  that  the  de- 
fendant expressed  any  desire  to  go  to  the  judge's 
chambers,  and  I  see  no  irregularity  in  upt  carrying 
him  there,  as  a  matter  of  course.  In  all  events  he  is 
not  prejudiced  by  not  having  been  taken  to  the 
judge's  chambers.  As  to  the  other  objection,  it  is 
quite  clear  that  no  persons  will  become  bail  nnleis 
they  tare  allowed  to  protect  themselves  in  this  manner. 

Batley  J.  I  am  of  the  same  opinion.  It  is  not 
irregular  to  render  a  defendant  after  final  judgment, 
by  putting  in  other  bctil.  This  question  was  un^er 
consideraii6n  eight  or  nine  years  since.  I  then  enter- 
tained some  doubt  as  to  the  regularity  of  such  a  pro- 
ceedings but  I  found  that  such  was  the  practice,  and 
it  has  been  done  in  tnany  instances  since.  The  plain** 
tiff  might  have  a  right  to  complain  of  it,  but  cer- 
tainly the  defetidattt  has  node ;  and  ikideed,  as  far  as 
I  recollect,  it  was  stated  at  the  time  the  motion  was 
made,  that  the  plainti^s  attorney  consented  to  the 
change  of  bail  for  the  purpose  of  the  render^  As  lo 
the  other  objecttou,  nothing  can  come  of  it,  because 
it  doea  not  appear  that  th^  defendant  desired  to  be 
taken  to  the  judge's  chambers. 

HoLaoYD,  J.  concurred,  {a) 

Rule  discharged,  with  costs. 

(a)  Beit  J.  was  absent.     Vide  Barnes ^  92. 


76  BAIL. 


M.T.b3Gt»,3, 


Payne's  Bail. 


J^^JjJ  fa""*  1^  *"  ^**®  **^®  defendant  had  been  sartendered  in 
their  discharge,  discharge  of  his  bail,  and  notice  was  given  of  bail 
wards  justify,  justifying,  one  of  whom  was  one  of  the  bail  who  had 
d^feuLTfrSS^  surrendered  the  defendant. 

imprisonment, 
without  enter- 

ing  into  a  fresh      EipintUse  objected  to  him  on  that  ground,  that  he 
^  ?^cf        bad  entered  into  no  new  recognizance. 


\ 


1817. 


M,T.22ndNav, 


Le  Blanc  J.  held  it  to  be  a  good  objection,  as  it  was 
necessary  to  enter  into  a  fresh  recognizance ;  and  there 
was  an  end  of  the  first  by  the  surrender,  as  it  then  be- 
came/ff?ic^fi5  officii. 

Anonymous. 


Rule ntfi grant-   iSfELfVYN  moved  for  an  attachment  against. the 
uchment  * '  sheriff  for  not  bringing  in  the  body,  on  the.  giound 

•«^?**  ****        that  bail  had  been  put  in  by  a  new  attorney  without 
tbebailwasput  any  order  for  changing  the  attorney.     He  admitted 

in  by  a  new  at-  ___^_ 

tomey  without  "' 

an  order  for  the       («)  in  note  (a)  to  Role,  MUh.  6  Geo.  2.  it  ia  said,  that  though  where 

cluwff!»i  (^^  ^  '^"^  ^^  ^^^"^  insufficient  haU,  and  the  d^sfeodant  is  at  iaige,  or 
'  hath  escaped,  and  the  return  of  the  writ  is  passed,  the  sheriff  cannot  com* 
piy  with  the  letter  6f  the  rule  to  bring  in  ^e  body,  yet  the  intent  thereof 
is,  that  good  bail  be  put  in  or  the  sheriff  will  be  liable  to  an  attachment. 
R.  K.  B.  Miek.  6  Geo.  2,  note  (a),  JTolfe  ▼.  QMimgwaod,  1  mu.  262. 
28tHmd,  618,  in  notes.  Though  two  notices  are  given  by  different  attomies 
'  of  two  different  sets  of  baH,  and  bail  put  in  by  the  sheriff  have  already  jus- 
tified, the  defendant  is  entitled  to  have  his  bail  justify,  and  be  allowed. 
JTheder  r.  lUoMm,  Hit,  T.  1819.  1  Ckitiy'*  Rep.  81.  And  per  Bagiey  J. 
Hiere  are  many  different  persons  interested  tliat  bail  should  be  put  in : 
the  defendant  is  interested,  the  bail  to  the  sheriff  are  interested,  and  the 
sheriff  himself  u  interested.  In  JiMggeUY*  Argmt,  7  TnmtmA7.  2  Marsh, 
365,  bail  were  permitted  to  appear  by  their  own  attorney  and  justify,  de- 
fendant hating  refused  to  instruct  counsel  to  move  tliat  the  bail  might 
justify.  And  Giibg  C.  J.  sud,  that  though  the  defendant  could  not  change 
hia  attorney  without  leave  of  the  Court,  the  tker^/^Mttd  kedi  might  appear 
by  their  own  attorney.  See  HiU  v.  Roej  6  Tmmi.  532.  Hence  it  should 
seem  that  it  is  no  ground  for  an  attadmient  against  the  sheriff  that  bail 
have  been  put  in  by  a  new  attorney. 
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that  it  was  an  unusual  motion,  but  r€feiTed  to  1  H.        1817. 
Bla.  233.  543.  AitoiiTMovs. 

Abbott  J.  said,  that  as  it  was  a  new  motion,  he 
would  grant  a  rule  nisi. 


DuTTON  against  Weubtbad. 


1820. 


w 


T&thJan. 

ALFORD  opposed  the  justificatioD  of  one  of  Thenxtyswom 
the  bail  in  this  case,  on  the  ground  that  he  was  su  ci^s'  Of- 
one  of  the  sixty  clerks  in  the  Six  Clerks'  OflSce,  con-  ficcdonotcomc 

*'  '  wiUun  the  ope- 

tending  that  he  came  within  the  rule  of  Court,  which  ration  of  the 
declares  that  no  officer  of  the  Court  shall  beeomie  bail,  hlbitTthe  offi- 

&c       Sedncr  cenofthc 

etc.     oea  per  ^^  ^^  ^^ 

HoLBOYD  J.  The  bail  tendered  does  not  come 
within  the  rule  of  Court  referred  to.  He  does  not  act 
directly  for  the  suitors  of  the  Court  of  Chancery.  He 
is  a  public  officer  through  whose  medium  the  business 
is  transacted.  The  solicitors  of  the  Court  employ  him, 
and  not  the  clients.  I  therefore  think  he  is  competent 
to  become  bail. 

The  bail  justified  accordingly. 

0 

Comyn  for  the  defendant. 


Anonymous. 


1815. 

28rA  Jan. 

WMP^ALFORD  opposed  the  justification  of  bail,  on  ifinanactioaat 
the  ground  that  the  action  was  at  the  suit  of  bail  be  put  in  » 
A.  and  B.  jointly,  and  the  notice  of  justification  and  ^^^jSuS'one 
the  recognizance  of  bail  were  at  the  suit  of  il.  only,      only,  the  bail 

may  be  treated 
as  a  nullity. 

Le  Blanc  J.    You  have  good  grounds  for  opposing  ^q  thTj^und 
them,  and  if  the  action  is  jointly  at  the  suit  of  il.  and  th»tW«cha. 

'                                           ^          J  dren  were  in 
^jjg  workhouae, 

(a)  See  next  caM.  4nd  he  would 

^  '  not  assign  a 

reason  (a) . 


78  BAIL. 

IQ  Id.        £•  the  b«U  will  b€  of  no  use  to  the  defeadants,  as  theie 
Awo»irMoi7«.   ^*''  ^^  °^  ^*"  ^'^  ''^^^  cause  (a). 

It  appeared  that  one  of  the  bail  spffered  his  children 
to  go  to  the  workhouse  and  would  not  support  them, 
which  the  bail  stated  he  did  from  family  reasons,  and 

Le  Blanc  J«  thought  him  in^iuiSBicieat  in  this  re- 
spect, as  he  stated  no  reasons  for  not  supporting  his 
children,  and  he  l^as  therefore  rejected. 

Bait  rejected. 

((i)  In  HoU  y.  ^rank^  and  viother«  I  M,  k.  S,  299,  the  action  was 
bronght  against  two  penona  conjointly,  but  the  recogniaanoe  of  bail  was 
^w»  19  bsrnuftalcQ  imao  «eCion  «galn<t  one  onlj;  and  Uie  plumtiff  h^T^ 
log  sued  out  two  writs  of  tdrefacUUf  to  which  nikU  was  returned,  signed 
judgment  against  the  bail,  and  took  out  execution ;  but  the  Court  set  aside 
the  judgment  and  execution  for  irregularity. 


1820. 
12M  Jufy. 


Holm  against  Booth. 


Bail  reject^      'DROM  the  affidavits  in  opposition  to  one  of  the 
faAJi^i*"^  baU  ia  this  case,  it  appeared  that  his  father,  a 

parish  rel]ef(a).  very  aged  man,  was  receiving  parochial  relief ;  and  al- 
though the  bail  himself  appeared  to  be  in  solvent  cir* 
cumstances. 

Best  J.  would  not  permit  him  to  justify,  because  of 
his  suffering  his  father  to  depend  on  parish  aid. 

Bail  rejected. 

lUader  for  the  plaintiiF,  and  CiiUy  for  the  defendant. 

(a)  See  the  last  c^se,  S.  P. 


1820. 


Srrf  Weh. 


Butler's  Bail. 


Baa  haTing         O'^'^  ^^  ^^^  ^^^^  *"  ^^^'  ^^^^'  °"  coming  up  to  jus- 
been  recently      ^-^    tify^  having  admitted  that  he  had  6een  a  bank- 

DBBaUrupfta  not  11 

penniUed  to  justify,  although  worth  500/.  at  the  lime  he  offered  to  become  ball. 
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rupt  two  months  since,  and  obtained  his  certificate  on  ISfiO. 

the  28th  Dece^^r  1«»^  but  awoi^  Ihitt  he  had  since  BmM*s 
acquired  property  by  the  bounty  of  his  iriends  to  the         ^^' 
amount  of  50Q/. 

HoLBQT  j>  J.  said  b^  would  not  permit  bim  ^o  jus< 
tify,  having  b^en  so  recently  %  bankrupt. 

Bail  ri^ected. 

Barnesdall  against  Stretton. 


1830, 


ONE  of  the  bail  for  the  defendant  in  this  case,  on  a  person  liable 
.      .      ..^  J         *i J    upon  outstund- 

commg  up  to  justify,  was  opposed  on  the  ground  i^dishonoured 
that  his  name  was  indorsed  to  an  outafcaDdinflr  dis-  bUls  not  renew- 

°  ed,  or  the  right 

honoured  bill  of  exchange,  for  whidi  he  was  liable  to  of  proceeding 
the  holder.    The  bail  stated  that  he  had  drawn  a  bill  ^^^ispe^ed, 
upon  one  Leach,  which  the  latteaf  accepted,  but  dia^  ^^  1"***^ 
honoured  when  it  became  due  ;  that  the  holder  had 
given  him  notice  of  the  dishonour,  yet  he  expeo^d 
indulgence,  and  had  not  been  sued  ;  but  he  could  not 
swear  that  the  holder  had  agreed  to  wait  whilst  he 
proceeded  in  an  action  still  depending  against  the  ac* 
eeptpr. 

Bayley  J.  rejected  the  bail,  and  said,  that  as  long 
as  a  man's  name  remained  on  unpaid  securities  for 
mopey,  for  which  he  was  liable,  he  ought  not  to  be- 
come bail.  It  should  be  understood  as  a  general  rule, 
that  so  long  as  there  are  outstanding  dishonoured  bills 
not  renewed,  nor  the  right  of  proceeding  suspended,  a 
person  liable  to  an  action  every  moment  on  9ucb  se- 
curities, should  not  be  allowed  to  come  under  new  en- 
gagements by  becoming  bail,  when  be  had  not  dis- 
charged those  already  subsisting. 

Bail  rejected^ 

Reader  for  the  plaintiff,  and  Andrews  for  the  defen-  r 

dant. 
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1820. 

12M  Fa. 


Tudor  against  Simpkin. 


It  seemi,  that    HTIHE  COURT  having  on  a  former  day  ordered  one 

orders  Uil  to  ^^  ^^^  ^^^'  ^^  ^^^^  case,  (the  sufficiency  of  whose 

submit  their     circumstances  was  doubted)  to  submit  his  supposed 

property  to  in-  *  » 

spection,  in  or-  property  to  inspection,  in  order  to  ascertain  its  value. 

der  to  ascertain     ,  •      i     i  •    •■ «  ■      i 

iu  soffidency  the  attorney  s  clerk,  accompanied  by  a  broker,  went  to 
to  joitdfy  ^tbT  ^^*  house  for  that  purpose.  The  defendant's  attorney 
plaintiff  may     beinff  present  when  the  clerk  and  the  broker  arrived, 

cause  it  to  be  ^    ^f  .      ,     ,  i  i^ 

appraised  by  a   refused  to  permit  the  latter  to  see  the  property,  but  ac- 
companied the  former  over  the  house. 

Andrews  now  opposed  the  bail,  and  objected  that 
the  plaintiff  had  not  had  a  sufficient  opportunity  of 
ascertaining  his  sufficiency,  for  the  bail  was  bound  to 
submit  his  property  to  the  appraisement  of  a  broker,  it 
being  reasonable  to  suppose  that  the  attorney's  clerk 
was  an  inadequate  judge  of  its  value. 

Reader  for  the  defendant  contended,  that  it  was  a 
proposition  not  to  be  tolerated,  that  the  bail  was  bound 
to  submit  to  the  domiciliary  visit  of  a  broker  in  such  a 
case  as  this  ;  it  was  quite  sufficient  that  he  submitted 
his  property  to  the  inspection  of  the  attorney's  clerk, 
the  object  of  the  order  for  inspection  being  merely  that 
the  plaintiff  should  have  reasonable  satisfaction  that 
the  bail  was  of  sufficient  substance  to  justify. 

Best  J.  however,  said  there  could  be  no  objection 
to  a  broker  being  called  in  to  appraise  the  property  of 
a  bail,  who  was  suspected  not  to  have  sufficient  pro- 
perty to  answer  the  engagement  into  which  he  entered. 
The  mere  inspection  by  the  clerk  might  be  tanta- 
mount to  no  inspection  at  all,  for  he  might  not  be 
competent  to  form  a  judgment  of  the  value  of  the 
property  when  he  saw  it.     He  desired  it,  therefore,  to 
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be  UDderstood,  in  fnture^  that  where  the  Court  orders  1  dSO. 

the  bail  to  submit  his  property  to  view,  the  plaintiff  Ttooft 

may  cause  an  ^appraisement  to  be  mode  by  a  broker.  sumur* 

The  bail^  not  being  able  to  satiny  the  Court  of  his 
sufficiency,  was  rejected. 


Anonymous. 


1917. 

2Ui  June. 


JP^SPINJSSE  moved  to  justify  bail.    The  writ  Where  the  no- 
and  declaration  were  both  against  the  defendant  ^^^  ^^  i^ 
in  a  wrong  name,  and  the  defendant  in  the' notice  of  ^"^  the  de- 

j  fondant  in  the 

bail  put  in,  was  named  in  the  right  name»  ^*  sued  by '  right  name, 
the  wrong  name,  but*  in  the  baiUpiece,  was  called  by  widb*  ouie* 
the  w«,ng  n«ne.  ^^^ 

HoLBOYD  J.  thought,  that  as  plaintiff  had  declared  wrm$  umm 
in  the  wrong  name,  and  there  could  be  no  mistake  aa  ^StU. 
to  the  identity,  it  was  sufficient. 


WiEADER  objected  to  the  notice  of  bail.    The  Bail  deacribed 
bail  was  described  generally  as  of  Battle  Bridge,  bri^,  \ 


Lb  Blanc  J.  held  the  description  too  general. 

Bail  rejected. 

Atkinson  against  Thompson. 


in 

tlce  of  ball,  in- 
■nfficient. 


i8is: 


IWULLOCK  stated  on  affidavit,  that  notice  ofbail  Sernce  of  no- 
had  been  stuck  up  in  the  King's  Bench  .Office,  aticking  up' a 
and  that  repeated  attempts  had  been  made  {toBenre  it  ^[^"^^^^ ' 
at  the  attorney's  office,  and  at  last,  it  was  put  under*  •jj^y  ^^^ 

the  door.  door  of  attor- 

ney miBcienti 
.-..«  M»*  i*  if  ne  cannot  bo 

Dampieb  J.  said,  that  this  was  8umcient,.for  as  personally  seen, 
muoh  had  been  done  as  was  ^praotioable. 

VOL.  II.  Q 


B£  BAIL. 

1815. 


24M  Jm. 


Anonymous. 


Service  of  no-    fllHE  affidavit  of  service  of  the  notice  of  bail  stated, 

ti^  of  bail,  by     JL      .  ,  .  ,  ,  .  / 

kft^Dg  same  at  that  the  notice  was  served  at  a  law  stationer  s 

wjimtibepkm-  ^bere  the  plaintiff's  attorney  usuallj  had  papers  left 

lira  attorney's  for  him,  and 
papers  are 
nsnaUy  left,  is 

aoAcient.  Le  Blanc  J.  said,  that  if  the  house  in  question  was 

his  usual  place  of  resort,  service  at  that  place  would 
be  good. 


Story's  Case.    Ex  Relatione  Mag.  Foster. 

Hfhat  no  bail  TF  the  rule  to  bring  in  the  body  expires,  (the  Sheriff 
pimtion  of  rule         having  returned  cepi  corpus),  and  no  bail  is  found  to 

bodybaii'af-  ^^  P"^  *^»  ^^'>  ^^  afterwards  put  in,  are  bound  to  jus- 
terwaids  pat  in  tify  within  four  days  in  a  town  cause,  or  six  days 

ava  boonicl  to 

Justify  within  in  a  country  cause,  without  any  exception.  For  if 
town  canae  or  ^^^  plaintiff  excepted,  the  defendant  would  have  four 
dxd^in        days  after  exception  to  perfect  his  bail,  and  by  that 

oonntry  cause,  *  *  ^  ^ 

wiihoat  being    means,  the  defendant  would  have  more  than  the  time 

excepted  to. 


allowed  by  practice  to  bring  in  the  body. 
Hamilton  against  Dainsford. 


1813. 

Anaffidarit  for  A  PPLICATION  was  made  for  further  time  to  jus- 
farther  time  to     BL    ..-,.,  /r-,       .  .1  ^ 

Justify,  on  the  tity  bail,  upon  an  amdavit  stating  that  one  of 

Sa«^Vat-  ^®  persons  put  in  as  bail  could  not  attend,  together 
SuJ^e^n-  ^^^  ^^  excuse  for  his  not  attending.  The  affidavit, 
sent  of  the       however,  did  not  state  that  the  party  had  consented  to 

oartv  to  become  ,  i.    .i 

badl(a).  become  bail. 

Bavlb Y  J.  It  is  always  expected,  that  the  affidavit 
should  in  these  cases  state  the  consent  of  the  party 
to  become  bail,  and  the  belief  that  if  he  could  have 
attended,  he  would  have  been  able  to  justify  as  good 
bail.    That  should  be  added  to  the  affidavit. 

(a)  R.  M.  36  (7e»,  3.  K.  B.   AtiU^  1  VoL  292.    TUtf,  7th  ed.  297. 
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1813. 


Rbnnell  against  Atkins. 


20M  Nov. 

*     TTkAMPIER  J.  refused  to  allow  any  time  so  that  Time  to'amend 

notice  of  bail  should  be  amended ;  and  observed,  ofbS"*no^'«l^ 

that  any  indulgence  of  this  sort  would  only  increase  lowed  (a). 
the  number  of  mistakes. 

(c)  It  is  now  the  pnetioe  not  to  grftnt  time  in  theie  cases,  unless  sn 
aftdATit  of  B  defence  on  the  merits  be  jirodiiced. 

1815. 

ToMLiNSON  against  Harvey.  m.  r.  20a  aw. 


WhAiiPIJ^A  J.  on  a  former  day  had  allowed  time  A  jodge  will 
to  justify  bail,  on  the  ground  that  the  clerk  of  the  with  another 
defendant's  attorney  had  forgotten  to  bring  down  the  foj^^^*^ 
bail-piece;  and  this  being  the  day  for  justification,  and 
the  attorney  having  rectified  the  mistake,  Adolphut 
moved  to  justify  bail,  a:nd 

Wdlfofd  contended  against  the  allowance  of  time ; 
but 

Per  Lb  Bi/anc  J.    I  am  not  at  liberty  to  set  aside 

Mr.J.DAMPiBR's  order  for  time,  and  if  f  were,  I  should 

affirm  it. 

The  bail  accordingly  justified. 


Donaldson's  Bail. 


1815. 


iHFtA. 


TfkEACOii  moved  to  justify  bail,  three  days  time  A  role  for  fur- 
having  been  given  to  justify,  on  account  of  the  justify  bail, 
affidavit  wanting  a  title.    Deacon  stated,  that  the  rule  ^^"^dT  ^ 
for  further  time  wat  drawn  up  by  mistake  on  the  Man-  T**««  immate- 
day  instead  of  Tiutday  as  the  third  day,  so  that  the 
three  days  had  expired  before  this  day ;  but  the  service 
was  m«de  on  the  Tuaday^  and  the  notice  to  justify  to- 
day. 

Batlbt  J;  held' it  an  immaterial  error,  and  suffered 
the  bail  to  justify. 
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leihJ^,  Freeman  against  Oldham. 

Defendant  may  'D  AIL  answering  doubtfully  on  Saturday j  time  was 
b^  when  time  grafted,  on  the  application  of  the  plaintiff,  to 

ed'to^^im^^'  enquire  as  to  those  facts.   The  defendant  now  applied 

to  inquire  into  to  add  another  bail- 

the  lumciency 


of  the  for- 
mer 


Chitty  objected,  that  time  was  only  allowed  to  plain- 
tiff to  enquire  as  to  the  facts  sworn  to  on  Satttrday. 

Batley  J.  said  that  the  defendant  ought  to  be  at 
liberty  to  put  in  another  bail,  upon  the  plaintiff's  ap* 
plying  for  time  to  enquire* 


1815. 


7tkJi 


Partridge  against  Rose,  in  Excliequer, 

A  deik  in  riiHE  clerk  in  Court  must  sign  all  the  proceedings 
Exchequer  in  the  Exchequer,  and  it  is  not  sufficient  that  it 

^^^^^^^  should  be  done  by  the  attorney  or  agent ;  and  a  notice 

and  not  an  at-  ^q  justify  bail  on  a  day  on  which  the  Court  sits  in 

torney  or  agent.         ^  j  j 

a  notice  to  jus-  equity,  was  held  to  be  a  bad  notice. 

tify  bail  on  an 
equity  day  ia 
bad. 

1813.  Anonymous. 


Notice  ofjusti-  ^T^WO  persons  had  been  put  in  as  bail,  and  notice  of 
*rm«ie^  ro-  ^^^^  justification  given  in  vacation  time,  and 

oeaa,  added  in  Tacatton,  need  not  be  gi?en  within  four  days ;  uliUr  as  to  baj^  in  error, 
for  they  cannot  be  changed  (a). 

(a)  In  MUltr.IOnff^  9  Eatt,  434,  the  genersl^role  is  said  to  be,  that 
where  bail  abore  have  been  put  in,  and  an  ezceptionVntered  in  vacation, 
notice  of  justification  £Dr  the  first  day  of  the  next  Term  must  be  giren 
within  four  days  after  such  exception.  And  see  Tlcfif  #  Practice,  6th  ed. 
265, 6.  The  principle  with  respect  to  bail  in  error,  and  ball  on  mesne 
process,  is  diffisrent  As  to  bail  in  error,  the  defendant  in  error  is  allow- 
ed twenty  days  to  except  against  the  bail  put  in ;  and  the  mode  of  excep- 
tion is  by  serving  the  plaintif  in  error  with  a  rule  for  better  bail.  The 
terms  of  the  rule  are,  that  "  unless  the  plaintiiT  in  error  puts  in  better 
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tbe  defendant's  attorney  entered  an  exception  to  them,        1813. 
and  thereupon  two  others  were  added  in  July ;  but  the   ahontmous. 
notice  of  adding  and  justifying  was  not  given  till  a 

day  or  two  before  this  ensuing  Miehaehnas  Term. 

% 

Adam  now  objected  to  their  justifying^  on  the  ground 
that  the  notice  of  justification  was  not  given  in  time, 
and  that  it  should  have  been  within  the  four  days 
after  the  exception  ;  and 

Dampibk  J.  on  referring  to  the  Master,  intimated 
that  they  could  not  justify;  but 

Reader  suggested  that  they  were  not  bail  in  enror, 
and  that  the  distinction  was  taken,  that  bail  in  error 
could  not  be  changed,  but  that  bail  on  mesne  process 
could. 

Dam  PIER  J.  referring  again  to  the  Master,  said  they 
•might  justify,  and  that  they  were  added  bail,  and  that 
the  rule  limiting  the  time  for  giving  notice  of  justifi- 
cation did  not  apply  to  them. 


ImuI  within  fonr  days,  ezecntion  will  issne."  The  object  of  the  role  ui, 
that  ezecation  thould  not  be  delayed,  onleaa  aecority  is  given  for  the 
debt.  In  tliia  case  the  party  lias  no  bail  to  the  sheriff,  as  on  mesne  pro- 
cess; he  has  not  any  seeority  whatever,  except  the  bail  in  error.  There- 
fore where  the  plaintiff  in  error,  within  four  days  after  being  mled  to  pat 
in  better  bail,  viz.  on  the  day  after  Hilary  Term,  gave  notice  that  he 
should  justify  the  same  bail  on  the  first  day  of  the  ensaing  Term,  and 
two  days  before  the  first  day  of  that  Term  gave  notice  of  fresh  bail,  it 
was  held  that  the  latter  bail  were  not  entitled  to  justify,  there  being  no 
reason  assigned  lor  the  non  attendance  of  the  former  baiL  Luntt  v.  Zeo' 
turd,  1  Jf .  ft  5. 366.  For  if  snch  a  practice  as  this  were  to  prevail,  the 
defendant  in  error  would  remain  finom  the  end  of  one  Term  to  the  begin- 
ning of  the  next,  with  merely  nominal  security,  whereas  the  meaning  of 
the  rule  for  better  bail  is,  that  the  party  shall  put  in  such  better  bail  as 
he  will  abide  by,  un&esa  indeed  they  are  prevented  firom  justifying  by 
special  circumstances,  wliich  must  be  disclosed  by  affidavit  at  the  time 
appointed  for  justifying,  llie  Court,  however,  in  determining  this  case, 
were  careful  in  distinguisiking  it  firom  the  case  of  bail  on  mesne  proces*. 
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1816. 

16M  Nov. 


Anonymous. 


to'th^noti^f  JRjf'S'P^^^^'SE,  in  moving  to  justify  b^il,  was  op- 
justification,  posed,  on  the  ground  that  the  notice  of  jnstifica^ 
that  two  were    ^^^  Stated  that  two  Were  added  bail,  when,  in  point 

i^n inroint  ®^  ^*^^'  ^^^  ^^^  ^**  added,  the  ot)ier  being  on^  pf 
of  &ct,  only     the  original  bail. 


one  waa  ad- 
ded (a). 


1815. 
\7ih  Eeb. 


HoLBOYD  J.  overruled  the  objection,  being  of 
opinion  that  the  notice  was  conect  in  substance ;  but 
that  if  the  plaintiffs  thought  otherwise*  they  must 
move  to  set  it  aside. 

(a)  N,  B.  Herewetker  made  the  same  objection  on  a  following  day  in  the 
same  Tern,  before  Bayky^  J.  who  also  OTeirnled  it. 


Anonymous^ 


The  plaintiff  /fDOLPHUS  opposed  the  justification  of  bail, 

names  in  the  &nd  objected  that  in  the  notice  of  justification 

ficaSnofbSi  **^®    plaintiflF   and   defendant's    numes    were    trapfli- 

being  trans-  pOSed  ;  but 

posed,  Ib  not  a  '^ 
ground  of  re- 

j^^  ^  Bayley  J.  held  this  immaterial. 


!  Atkinsoh^s  Bail, 

Ui  Feb. 

Time^ailowed      WAWES  moved  to  justify  bail,  and 

to  justify  bail      -^^ 
where  tlie  no- 
tice of  justifl-        Adolphiu  opposed  the  justification  of  one,  on  the 

cation  "'O  not  >•  •       •  #•  «   « 

sute  the  addi.  gTQund  that  the  notice  of  justification  did  not  contain 
^doKribed'  ^^7  description  of  his  residence,  but  described  him 
him  wntrary  to  Q^jy  ^  \^^\  ^f  whom  notice  of  justification  had  before 

the  ifiMStf  as 

baU  of  whom      been  given,  which  was  not  in  fact  the  case. 

notice  had  be- 

Ibrebeen  given,  oa  condition  that  the  defondaut  ihould  produce  an  affidarit  that  the  ciror 

waa  aociikntal. 
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Bayley  J.  allowed  time  to  justify,  on  condition        1815. 
that  the  defendant  {iMla6ed  «!ft  affldnvit  to  explain  it    Atkinson's 
as  a  mistake  (a).  •^'^ 

M  ^UU:  266.  And  sees  Tamit.  263. 

1  ft  1  ft 

Anonymoim.  ,z1^ 

jSNDREfVS  oippoied  the  justification  of  bail,  on  Ba&rf|eoiMl» 
the  ground  that  the  notice  of  justifioation  was  ^mIUma^ 
sttved  by  oae,  and  die  affidavit  of  the  senrice  thereof  ^^*  '^^tfae 

amoBnl  of  -no* 

was  made  by  another  Attorney  for  the  defendant ;  and  tice,weresenred 
he  sopptMTted  Us  inotton  on  an  affidavit  that  there  was  tOTniesTwith- 
no  rule  to  change  the  attorney ;  and  SinireiSc'^- 

tomey. 

The  Court,  upon  the  above  facts,  rejected  the 
bail. 


ThomI^son's  Bail.  ' 

fth  Kfft. 

W'AWES,  V.  moVed  to  ju^ify  htSA,  dn  an  affidavit  |f  an  attornia^ 
"^^  that  the  s^rvte*  bf  Ae  noUie  bf  jtt«tificati0ti  waft  S^*^^' 
ttiadfe  at  the  pkihtifrs  attorney's  chatiibers,  being  the  ^^^*l^^^ 
Old  City  Chtittibers,  at  ^even  o'clock  in  the  evening,  with  whom  the 
when  the  attorney  and  his  Clerk  b^g  gime,  it  was  ^"^'d? 
left  with  a  person  who  said  that  he  was  in  the  habit  of  ^ft  b^si^i^nt. 
fecdvii^g  papcfts  (bt  the  attorney,  according  tb  his 
directions  (fc) ;  thYit  an  applicatioh  Was  agaitt  made  at 
the  dame  t>)ace  oti  a  sDb^eqtrent  day,  to  enqtitre  if  9t^ 
notice  had  been  received,  and  the  attofbey  atid  tiit 
cUrk  wara  again  out  of  the  way,  though  it  was  seven 
o'clock. 

Lb  Blanc  J.  It  is  sufficient  service ;  if  they  were 
not  at  chambers  at  office  hours,  they  must  take  the 
consequences. 

(&)  It  must  be  sworn  that  the  defendant  belieyes  the  infonnation  given 
wastnie. 
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^^^^'  Freeman's  Bail. 

Service  of  the      W  AWES,  E.  iDoved  to  justify  bail,  on  an  affidavit 

fication  o/bS'  ^^^  *^  ^^^^^^  ^^  justification  had  been  served 

on  the  master    on  the  master  of  a  house  in  the  city,  in  which  the 

of  a  house,  in  i     ■■  i  .       ic 

whieh  the  at-     attorney  had  his  omce. 

torney  liad  an 
office,  IB  not 

Bufficienty  un-        Dampibr  J.    It  is  not  Sufficient  service :  for  in  the 

less  some  pn- 

▼ity  be  shewn     offices  in  the  city  it  irequently  happens  that  the  master 
tween  themf      ^^  ^^^  house  knows  nothing  of  the  person  who  holds 

the  office  therein,  whether  he  is  a  stockbroker,  attor- 
ney, or  any  other.  Some  privity  must  be  shewn  to 
exist  between  them. 


1816. 


9/A  Nov, 


Anonymous. 


Service  of  the  ftllNDAL  moved  to  justify  bail.     It  appeared  that 

fication  of  bail  the  notice  of  justification  had  been  served  after 

o^ockfubad,  ^^  o'clock  in  the  evening  ;  but  the  person  on  whom 

though  the  per-  j^  ^j^g  served  havine  read  the  notice,  and  got  from  it 

son  on  whom  °  ° 

the  notice  was    all  the  information  that  was  necessary,  then  returned 

it,  saying  it  was  past  ten  o'clock ;   and  this,  Tindal 
contended,  was  good  service. 

HoLROYD  J.  referred  to  the  rule  of  Gourt,  by  which 
it  appeared  that  the  service  was  void ;  and  he  added 
that  the  person  might  have  looked  at  the  paper  to  see 
what  it  was  (a). 


(a)  The  same  point  wu  ruled,  even  thoogfa  the  notice  liad  been  re- 
tained. Mich.  T.  1814. 
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1814. 

Anonymous.  ^aoTji^e. 

JI£ARRYAT,  in  moving  that  bail  might  justify,  fi^u^nli^- 
mentioned  the  circumstances  attending  the  ser-  S^?^?^* 
vice  of  notice  of  justification.    The  plaintiff  was  an  for  the  plaia- 
attorney,  and  his  residence  not  being  discoverable,  the  ney,  who  had 
notice  of  justification  had  been  stuck  up  for  him  in  J^J^Treri- 
the  King's  Bench  Office,  and  it  was  insisted  that  this  ^^^  or  bum- 

ueUf  is  Boffio 

was  a  sufficient  service  under  these  circumstances.         dent  (a}. 

Dampibb  J.,  under  the  particular  circumstances 
of  the  case,  allowed  it ;  and  said  that  the  plaintiff 
should  have  some  place  to  receive  notices.     ^ 

(a)  By  a  rale  of  the  Conrt  of  K.  B.  a  book  is  reqmred  to  be  kept  at 
tfie  Master's  Offlce,  in  King's  Bench  Walk,  for  the  pinpose  of  being  in- 
spected by  any  attorney  or  bis  clerk,  withoot  fee  or  reward ;  and  CTery 
attorney  practising  in  this  Coorty  and  reading  in  London  or  WtHmbuter, 
or  within  ten  miles  thereof,  is  required  to  enter  in  the  bbok,  in  alphabe- 
tical order,  his  name  and  place  of  abode,  or  some  other  proper  place 
within  the  cities  of  London  or  Weitmtntttr  where  he  may  be  served  with 
notices,  snmmonses,  orders,  and  rules.  And  it  is  thereby  required,  that 
every  attoniey  afterwards  to  be  admitted,  and  practising  or  residing  as 
aforesaid,  thall,  upon  I&b  admission,  make  the  Uke  entry ;  and  that  as  of- 
ten as  any  such  attorney  shall  change  his  place  of  abode,  or  the  place 
where  he  may  be  so  senred  with  notices,  summonses,  orders,  and  rules, 
he  shall  make  the  like  entry  thereof  in  the  said  book ;  and  that  an  notices, 
smnmonses,  dec.  which  do  not  reqmre  a  personal  serrioe,  shall  be  deem- 
ed suffidentiy  served  on  such  attorney  if  a  copy  thereof  shall  be  left  at 
the  place  lastly  entered  in  such  book,  with  any  person  rerident  at  or  be- 
longing to  such  place ;  and  if  any  such  attorney  shall  neglect  to  make 
such  entry,  that  tlien  the  fixing  up  of  any  notice,  or  the  copy  of  any  sum- 
mons, order,  and  rule  for  such  attorney,  in  the  said  Master's  office,  shall 
be  deemed  a  sufficient  service,  unless  tiie  matter  be  such  as  shall  reqni^ 
a  penonal  service. 


against  Clarke. 


1820. 

12/A  f^h. 


TN  this  case  four  notices  of  justifying  bail  on  behalf  The  Court  has 
of  the  defendant^  at  chambers,  had  been  given  to  ^Jll'^pay. 

ment  of  costs  of  vexatious  notices  of  justifying  bail  at  chambers,  before  the  defendant  is 
permitted  to  give  a  fresh  notice,  where  there  has  been  a  change  of  the  defendant's  attorney. 
U  seems  to  be  otherwise,  where  the  same  attorney  has  acted  vexatiously  in  giving  repeated 
notices  (6). 

{b)  See  the  rule  of  Court,  5  Bar.  and  Aid,  and  oiife,  1  Vol.  44  and  80. 
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18SO.  the  plaintiff's  attorney,  for  four  different  days ;  but  the 
■  bail  never  attended*    The  j>lakitiff  had  been  put  to 

CiSuulL      considerable  expense  in  making  inquiries  afler  the 

soficiencj  <»f  the  bail,  and  counsel  had  been  ki- 

fltmcted  on  each  day  to  oppose 


1B16. 

SeiA  Nov. 


Holt  now  moved  for  an  order  to  restrain  the  de- 
fendant fkon  giving  a  fresh  tioiice  <>f  justification, 
until  he  had  paid  the  costs  of  the  former  notices.  He 
comfdained  of  the  hardship  of  the  plaintiff's  case,  in 
being  thus  exposed  to  infinite  trouble  and  expence,  in 
consequence  of  the  defendant's  vekatious  conduct ; 
but  he  admitted  that  the  previous  notices  of  justifica- 
tion had  not  been  given  by  the  same  attorney^ 

ABBott  C.  J.  The  Court  has  long  b«fe&  tensible 
of  the  great  vexation  that  arises  to  plaintifis,  fi'om 
allowing  defendants  to  justify  bail  before  a  judge  at 
chambers ;  and  I  am  quite  persuflded,  that  if  the  legts** 
lature  had  been  aware  at  the  time  the  £icl  of  par- 
liament pasMKl^  which  authorizes  the  justification  of 
bail  at  chambers,  of  the  enormous  vexation  to  which 
this  practice  exposes  the  suitors  of  the  Court,  they 
would  never  have  given  it  their  sanction.  1  regret 
extremely  that  it  is  not  in  our  power  to  entertain  this 
application.  If  all  the^^notices  had  been  given  by  the 
same  attorney,  probably  we  should  oome  to  a  difierent 
result ;  but  we  cannot  interfere  as  the  case  is  now  pre- 
sented to  us* 

Pee  Cueiam.  Refused. 


Mandorf*s  Bail. 


One  of  the  bun    JpARKE,  J.  opposed  the  justificntion  of  bail  by 
r/LwaJifii.  affidavit,  objecting  that  one  of   the  bail  was 

fore  a  commis-  ^^^^  before  a  comnHissioner  in  the  counUy,  and  the 

Bioner  in  the 

county,  and  the  other  before  a  oommiiiioner  In  town. 


BAIL.  91 

other  before  a  commusioner  in  town ;  and  be  referred        1816. 
to  a  case  in  tbe  Comnoa  Pleas^  in  1766.  Manoob^'s 


Bail, 


BoJt  Bayi^sy  J,  tbongbt  it  w^a  no  objection,  9»  it 
woold  be  a  Yery  hard  rule  if  it  required  tbe  tiFQ  bail 
to  be  together,  either  in  London  or  in  the  country. 

Objection  overruled. 

Anonymous. 


1816. 


22nd  Nco, 


A  N  objection  was  taken  to  the  j  ustification  of  the  bail  It  u  soc  fwoes- 

by  affidavit,  on  tbe  ground  that  the  bail  had  been  hSlhy  affid»7it 

taken    before  two  different  commissioner,    the  stat.  JSJJld^'^tify 

4lV,SfM.  c-  4.  s*  2.  requirine:  them  to  be  taken  before  before  the  ««me 
the  Maid  commissioner,  which  he  contended  meant, 
before  the  lame  commissioner. 

HoLROYD  J.,  on  referring  to  the  statute,  overruled 
the  objection,  stating  that  he  thought  the  word  said 
referred  to  the  species  of  commissioner,  and  not  to 
the  particular  individual,  and  that  it  meant  such  com-» 
missioners  as  are  described  in  the  first  section. 

jE.  Lawei  stated  to  the  Court  that  he  had,  some  time 
since,  made  the  same  objection  before  Mr*  J.  Bay  ley, 
who  overruled  it  on  the  same  ground. 

Objection  overruled. 


J 


Brbalby  against  Holt.  ' 

\7th  Nw. 

USTIFICATION  by  affidavit.— £.  i€ape«  objecu  inbaitbyaffi. 
that  the  affidavit  of  justification  was  not  made  be-  da^t  ofju*^- 
fofe  th<  same  commissioner  as  the  affidavit  of  takim[  P^^^  need  not 

■  .  ^    be  8wom  before 

the  bail ;  ^nd  tlm  was  contended  to  be  necessary  by  the  same  com- 
the  statute  4  and  5  W.  and  AT.  c.  4.  s.  2.  which  en-  that  before 
acts,  that  when  the  bail  do  not  live  within  the  cities  ^Xftok£ 

bail  was  swpm. 
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1814.       of  London  or  Westminster,  or  within  ten  miles  thereof, 

Brkalet      ^^  ^^^  ^^^^^  ^^*  ''^  compelled  to  appear  in  person  in 
ogBMui        3Qy  of  the  said  courts  to  justify  themselves,  but  the 
same  may  be  determined  by  affidavit  or  affidavits  duly 
taken  before  the  said  commissioners ;  but 

Per  BAYtBY  J.  The  word  said  means  any  of  the 

commissioners. 

Objection  ovenruled. 


^^^^'  Allworthy's  Bail. 

♦The  jurat  to  an  JT^BJEF  moved  for  time  to  justify  bail  by  affidavit, 
miSwrnan^  *  ^^  affidavit  beiog  made  by  a  marksman;  and 

most  state  that  the  jurat  Stated,  that  it  was  read  over  and  explained  to 
stood  by  him,    him,  yet  did  not  shew  that  he  understood  the  contents 

as  well  as  that    xu^-^^f/^N 

itwasituui        thereof  (a), 

over  and  ex- 

plained  to  him.        p^^    CURIAM. 

Tiq[ie  allowed. 

(a)  1  TM,  520. 

1815. 

Anonymous. 

28M  Abv. 

An  affidavit  by  ^PANKE  Y  moved  for  time  to  justify  bail  by  affida- 
muBt  state  that  ^1^*  One  of  the  bail  was  a  marksman^  and  the  ju- 
^TS'thr*  rat,  in  his  affidavit  of  justification,  did  not  state  that 
presence  of  the  his  mark  was  made  in  the  presence  of  the  commis- 

commissioner* 

sioner. 
The  Court  allowed  time  to  amend. 


;  Drabble  against  Denham. 

7M  Feb. 

lubulbyaffi-  d^LARKE  J*  moved  for  time  to  justify  bail,  there 

to^  there "  *^*°g  *^^  deponents,  and  the  names  of  both  of 

the  two  depon-  them  not  being  in  the  jurat. 

ents  names  ^ 
were  not  mentioned  in  the  jnrat. 
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Bayley.  J.  at  first  refused  it  peremptorily,  saying        1816. 
it  was  never  allowed ;  and  stated  that  Mr.  Justice      deabblb 
Dampier  had  (requenUy  refused  it.    But  upon  refer-        agatiut 
ring  to  the  officer  of  the  Court,  who  said  there  was  no 
peremptory  rule    for  refusing  time  in  such  a  case, 
Bayley  J.  granted  the  motion. 


Crow  against  Watson. 


1809. 


StuterTernu 


jfiOMYN  moved  to  justify  bail.  Bui  allowed  to 

^  Justify,  though 

nobulbond 

Espifuuse  opposed  them,  on  the  ground  that  the  de-  l»d  been  taken, 
fendanthad  been  arrested,  but  no  bail  bond  taken,  pearingtohaye 
and  therefore  under  Fuller  v.  Prest,  7  Term  Rep.  109,  ofapAw'tenn! 
the  bail  should  not  be  permitted  to  justify,  as  an  action  ^  ^  ^^'^  ^ 

r  J  ^'  g^ prisoner,  no- 

was  pending  against  the  sheriff  for  an  escape.  It  how-  ticeof  baiimay 
ever  appeared  that  the  writ  was  of  last  Term,  and  the  attorney,  and 
defendant  in  custody  :  but  SSn^S^' 

anotiier. 

Bayley,  J.  The  case  of  Fuller  and  others  v.  Prest^ 
only  applies  where  the  writ  is  of  the  same  Term  ;  and 
as  the  rule  for  the  allowance  of  bail,  when  produced, 
would  not  be  an  answer  to  the  action  for  an  escape, 
there  is  no  objection  to  the  bail's  justifying. 

Espinasse  made  another  objection,  that  bail  had 
been  put  in  by  one  attorney,  and  the  notice  of  justifi- 
cation given  by  another. 

This  was  held  not  to  be  irregular  in  the  case  of  a 
prisoner,  and  the  bail  justified. 


Malperson's  Bail. 


1813. 


Jlftdl.   Term, 


"UTELD,  that  an  attorney  cannot  justify  bail  put  in  by  Where  baU  put 
another  attorney,  without  changing  the  attorney;  JTeJ^a^S^Si 

but  to  jmrtifyby 

anotlisr  fttUMT* 
ney,  time  giren  to  change  the  attorney  regularly. 
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18^19.  D^if PYfts.  J.  «pon  motion  of  Twi$s,  granted  time  to 

MA£mBoi«^  change  attxmi^,  it  appearing  to  be  an  accidental  in* 
fomsHity.    ]f.  B.  There  wa&  no  affidavit. 


1818. 

2Sth  j4pril. 

The  time  for 
jDBtifj^ng  bail 
in  the  £SLche- 
qoer  is  before 
ten  o'clock  in 
the  monung. 


Tomkinson's  Bad.    (In  Exthequefr.) 

Wh    JONES  moved  to  justify  bail  in  the  middle  of 
*   the  day,  miri^ 


The  Court  said,  AiAX  thongh  tUe  dictum  in  ^  rrtc0 
Exchequer  Rep.  327,  relating  to  the  justification  of 
bail'  at  the  sittlrig  of  the  Colirt,  and^  before  the  other 
ordinary  business,  was  not  promulgedf  by  the  Court  as 
a  rule  or  order  of  the  Courts  but  only  as  an  indiiiation 
of  what  they  intended  to  make  a'rule,  and  though  that 
intention  was  never  carried  into  effect,  yet  that  the 
rule  seemed  so  reasonable,  that  they  should  refuse  the 
motion. 


1814. 

hthFtb. 

Bail,  though 
opposed  in  two 
actionsymnst  be 


Anonymous. 

FltKE  same*  persons  appearing  to  be  bail  in  two  ac- 
tions, the  counsel  instructed  to  oppose  them  was 


opposed  in  each  j^j^q^^  iq  make  the  exception  to  them  in  both  actions 

at  the  same  time ;  but 

The  Covrt  held,  that  though  counsel  have  to  op- 
pose the  same  bail  in  two  actions,  they  can  only  oppose 
one  set  of  bail  at  a  time,  and  must  therefore  make  their 
oppositions  successively  in  each  action. 


jE.  T,  57  €ko.  3. 


Salter  against  WhItefield. 


ntirtiNlnfT^     Mj^SPINASSE  opposed   the  justification  of  baih 
i^ltml^M     '^  At  the  time  of  the  arrest,  defendant  was  a  widow, 

and  before  the  return  of  the  writ,  aUowcd-  to  justify  as  otte  of  the  btil. 
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but  before  the  return  of  the  writ  she  married  a  Mr*       Salter 
Deacon,  who  now  came  up  to  justify  as  one  of  her  whitefixld. 
bail.    Opposition  was  made,  on  the  ground  that  the 
hju^bfiad  would  he^  liable  in  bis  ow9  ycvstn  far  die 
debJt  of  bis  wife,  dam  sqIo^  go  tbat  the  9lai»ti>S*s  secu- 
rity; would  noib  be«  betteved. 

Xfamat,  cotUra,  miged,  that  the  husband  was  not  as  yet 
a  party  to  the  cause,  and 


4iBBQ!Eii  J.  beld,  th«t.be  ww  admissible  as  bail. 

Bail  JMttfiedi 

Newman's  Bail. 


1816. 


Sltt  Jan. 


TN  answer  to  a  question  put  to  one  of  the  bail,  he  Bail  who  did 

s«id  that  he  cKd  not-  know  whether  he  bad  been  ar-  whether  he  had 
reotedop  not  during  the  space  of  two  year*,  and  on  J^^'^urf^ 

this  aOGOU»t,  the  space  of 

two  yean,  re- 
jected. 

BjivlbtJ.  Kjected  hi«i. 


Uobson's  Bail  ! 

24th  3fay, 

TN  bail  by  affidavit,  the  affidavit  stated,  that  A.  and  An  affidavit 
B.  and  each  of  them,  were  worth  double  the  sum,  and  each^f 
beyond  the  debts  due  to  any  other  person.  ^^^^  ^^«j^ 

the  sum  sworn 
to  in  the  affida- 

HoLROYD  J.  thought  this  sufficient,  each  of  them  vittohoidto 

j%\  f     .-       A>        1  Daily  eKoltisiTe 

being  the  same  as  an  amdavit  of  each  separately,  and  of  aiKdeiito* 
that  debts  due  to  any  other,  person  would  include  ^her*peraon 
themselves.  "•  soflicient 
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]813. 

I4tk  Abo. 

Qtiere,  if  a  be- 
neficUl  leiue- 
holdarissiiffi- 
dent  ImuI, 
where  he  is 
neither  free- 
holder Dor 
hooieholder. 


Anonymous. 

/WDOLPHVS  opposed  the  justification  of  bail,  on 
the  ground  that  one  of  them  was  not  a  freeholder 
or  householder.  It  appeared  that  the  bail,  though 
not  a  freeholder,  was  possessed  of  many  beneficial 
leases  for  long  terms,  which  he  held  at  pepper-corn 
rents. 


Reader  suggested,  that  Bayley  J.  had  held,  that 
long  beneficial  leases  at  small  rents  were  sufficient  to 
entitle  bail  to  justify ;  and  thb  opinion  of  the  learned 
Judge  was  also  recollected  by  some  other  gentlemen 
at  the  bar. 

Le  Blanc  J.  said,  he  wished  the  rule  to  be  settled 
by  the  Court  one  way  or  other.  At  present,  he 
thought  the  rule  was  that  no  bail  could  justify, 
unless  either  freeholder  or  householder ;  and  he  did 
not  wish  that  three  or  four  cases  should  pass  which 
might  serve  to  establish  a  different  rule,  without  all  the 
Court  should  sanction  it.  In  this  case,  therefore,  he  al-* 
lowed  the  justification  of  the  bail  that  was  not  opposed, 
and  granted  two  days  for  supplying  the  place  of  that 
bail  where  property  had  been  objected  to  as  in« 
sufficient. 


1814. 

24M  Jan. 

A.  leaseholder 
for  ninetyoiiiiie 
years  admitted 
as  bail  by  con- 
sent. 


Anonymous. 

WMULLER  moved  to  justify  bail. 

Littledale  opposed,  on  the  ground  that  the  bail  was 
not  a  housekeeper,  and  had  only  a  leasehold  estate  in 
Worcestershire  for  ninety-nine  years,  determinable  on 
three  lives. 
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Lb  Blanc  J.    This  is  insufficient;  the  only  ques-        1814. 
tion  is,  whether  the  property  is  a  freehold.     I  can    anonymous. 
make   no  distinction  between  the  different  sorts   of 
leases,  and  one  lease  is  for  this  purpose  the  same  as 
another. 

Puller  then  referred  to  a  case  before  Le  Blanc  J. 
in  the  last  Term  (a) ;  but 

Per  Le  Blanc  J.  In.  that  case  the  bail  was  re« 
jected ;  and  I  still  think  the  property  insufficient. 

The  bail,  however,  was  afterwards  examined  by  con- 
sent; and  it  being  sworn  that  he  was  worth  the  neces- 
sary sum,  a  justification  was  established  on  that 
ground. 

(a)  See  the  iMt  case. 

Anoktmous.  ^^^^' 

IP  OLLOCK  moved  to  justify  bail,  and  a  copyhold 

'•^'  estate  in  right 

Camyn  opposed  the  justification,  on  the  ground  that  gafficient  pro- 
one  of  the  bail  had  only  copyhold  property  for  life  in  '^^  ^**  ^^' 
right  of  his  wife. 

Baylet  J.  rejected  him,  but  gave  time. 


Jameson's  Bail.  ^^^^' 

/JjiyOLPHUS  opposed  the  justification  of  bail,  on  it  u  no  objcc- 

•^    the  ground  that  one  of  the  bail  had  been  asked  ufi^tion  of "" 

by  his  brother  (the  attorney  for  the  defendant)  to  be  ^^^*  *****  ^ 

bail  for  the  defendant,  and  the  bail  answered,  that  he  qvainted  with 

did  not  know  the  defendant.  ^  ^tfeudn^ 

VOL.  II.  H 
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1815.  PebCukiam.    Tbti  is  no  otyection  (a). 

Jaussdn's         {«]  In  TUfft  rhK^lce,  7tb  ed.  29S,  it  k  nOd,  that  baU  have  bea  n- 
^^'         jacted  wlio  did  M  know  tlMs  dttad«it    Ar  Char.  AC16  «^  3,  K.  B. 
bat  that  the  aircomttaaca  of  not  knpwiog  the  defendant  being  only  a 
matter  of  mupaoa,  may  be  explained  away. 


1817. 


Hawibiid'a  Bmk 


No  objection  to  d\bi  an  objection  beinc;  taken  to  bail,  that  Jie  had 

bail,thathehad    Vr 

been  trans-  b^€ii  iraQspoTtea  twpty  years  age, 

ported  thirty 

ye*"  Mio*  Abbott  J.  overruled  the  objection,  and  said  that 

the  term  of  transportation  having  expired,  the  bail 
was  under  no  legal  disability  for  this  purpose. 


1815. 


24M  Nov, 


Anonymous. 


It  18  no  ofagec-  W ITTLEDA  LE  oppos^  tbe  justification  of  bail, 
baU  were  pot  in  ^^  ^^e  ground  that  they  had  been  put  in  by  an 

^y ■?  "Jf®'^*-  uncertificated  a/Zomey. 

cated  attorney.  *^ 

Dampier'J.    That  is  no  objection;  the  defendant 
may  not  be  aware  of  it,  mod 

PoUmk  said,   that  tbe  same  ol^eetio*  ImmI   been 
lately  oveiruled  in  the  Cotnmoin  Pleas. 

1820. 

3rd  Feb.  ApDisoN  ogoin^l  Foster. 

Where cooniel  -——*—»  was  instructed  to  oppose  the  justifica* 
I^SSTbS,  t'on  of  bail  in  this  case.  When  the  defendant's 
^^uT'al?^  -  ^^^^  ^^®  called,  tl|?y  w«r«  ask^  whether  they  came 
ed  to  pas^  up  to  justify  in  this  cause,  and  having  answered  in  the 
tion«^Si^were  negative,  thi^y  justified  without  opposition,  under  a 
^^d^piwaU  supposition  thaii  there  was  spme  other  cause  of  the 
on  another  day >  same  niunes ;  but  it  afterwards  c^ppeariog  that  the  bail 

and  the  rule  for   .  '  *^        ^ 

aiiawanoe  in     justified  by  mistake,  without  any  default  of  counsel; 

stayed.^  ^^'^   ^^^  allowance  was  stayed^  and  the  bail  weie  ordered  to 

come  up  to  justify  to-morrow. 
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Nethersole's  Bail.  1 

A  N  objectiOD  was  taken  to  the  form  of  rendering  of  A  nnder  may 
the  defendant,  on  the  ground  that  it  could  not  be  par^himMif  ^ 
made  without  the  attorney  in  the  cause.  ^  withcwt  an 

•'  attorney. 

LoBD  £LLBifBOBouoH,  C  J.    The  render  may  be 
made  without  an  attorney  ;  all  things  to  be  entered  on 
ffecoid  must  be  done  by  attomies,  bdt  the  party  may 
jpender  himself. 

Batley  J.  This  is  a  disgraceful  attempt  to  take 
adfantagie  of  a  point  of  practice,  against  the  evident 
justice  of  the  case. 

The  Court  overruled  the  objection. 


The  Kino  against  The  Sheriff  of  Middlesex, 
in  a  Cause  qf v.  Farquhar. 


18^. 


bth  Feb, 


A  N  attachment  was  issued  against  the  sheriff  under  the  Tbe  sheriff  is 
following  circumstances :  notice  ofjustificationof  uc)uatntfoT 
bail  having  been  given,  they  were  opposed  by  counsel  "^^  JlJ^^j^^ 
on  the  day  appointed,  in  the  presence  of  the  plaintiff's  mie  for  the  al- 
attorney,  and  justified  themselves  in  open  Court.     The  ball  be  not 
defendant's  attorney  having  obtained  the  rule  for  al-  ^^^  ^®' 
lowance,  went  to  the  chambers  of  the  plaintiff's  attor-  b<ui  justified 

11,1  .  •^i"  opposi- 

ney  at  a  quarter  past  nme  o  clock  the  same  evenmg,  tionof  coanselp 
for  the  purpose  of  serving  it ;  but  finding  the  office  if  the^pui^f 
shut  up,  he  went  away  without  leaving  it  in  the  letter  attorney  (aj. 
box.    Next  day  at  half-past  twelve  o'clock,  he  called 
and  left  it  at  the  chambers  of  the  plaintiffs  attorney. 
At  eleven  o'clock  on  the  same  day  the  sheriff  was  at- 
tached for  not  bringing  in  the  body,  and  now  t}ie  de- 


(a)  See  SHUU,  7th  ed.  30U 
H  2 
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Thi  Kxyfi     fendant  came  to  set  aside  the  attachment  for  irregu- 
THE%twiiFF  larity  under  the  circumstances  above  stated  ;  but 

or  MlBDLB- 


8BX,  I'm  a 


€igalmt 


Thb  Court  held  the  attachment  to  be  regular,  for 
it  was  the  duty  of  the  defendant's  attorney  to  have 
served  the  rule  for  the  allowance  of  bail  on  the  even- 
ing of  the  day  when  the  rule  was  granted,  by  leaving 
it  at  the  chambers  of  the  plaintiff 's  attorney;  and  they 
acted  upon  the  decision  of  the  King  v.  the  Sherij^  of 
Middlesex  (a),  where  it  was  held  that  bail  is  not  regu- 
larly put  in  until  the  allowance  of  it  has  been  served, 
even  though  the  plaintiff  oppose  the  justification. 

Rule  discharged. 

Chitty  for  the  plaintiff,  and  Archbold  for  the  de- 
fendant. 

(a)  4  T.  R.  493. 


1812. 

TrMiyTerm. 

Bidl  have  eight 
days  to  surreii- 
der  the  princi- 
pal ;  and  where 
the  render  was 
made  in  due 
time,  Conrt  set 
•ride  proceed- 
ings against 
bail,  and  held 
that  plahitiff 
was  not  entitled 
to  costs  of  writs 
issued  affainst 
the  bul  before 
notice  of  ren- 
der. 


Smith  against  Lewis. 

TtjISPINASSE  obtained  a  rule  to  shew  cause  why 
'^  the  proceedings  in  an  action  against  the  bail  on 
their  recognizance  should  not  be  stayed,  and  why  an 
exoneretur  should  not  be  entered  on  the  bail  piece. 
The  facts  were  that  the  capias  ad  satisfaciendum  against 
the  principal  was  returnable  the  first  day  of  this  Term, 
(29th  of  Mai/);  the  principal  was  rendered  on  the 
next  d2Ly,  {Saturday,  the  30th  of  May,)  but  no  notice 
of  render  was  served  until  five  o'clock  on  Monday 
evening,  June  the  1st. 

Campbell  shewed  cause.  He  admitted  that  the 
motion  was  regular,  but  contended  that  he  was  enti- 
tled to  the  costs  of  writs  issued  against  the  bail,  they 
having  issued  before  notice  of  render. 


BAIL.  101 

Eqnnasse  contended  that  he  was  not  entitled  to  any        1812. 
costs,  and  cited  Byrne  v.  Aguilar,  3  East,  306.  smith 


agaSntt 


Thb  Coubt  held  that  he  was  not  entitled  to  costs, 
the  bail  having  eight  days  to  surrender  the  principal  > 
and  that  the  rule  must  be  made  absolute. 

Rule  absolute  accordingly. 


Harris  agcdnst  Glossop. 


1816. 


Sih  Nov. 


fWflNDAL  moved  to  enlarge  the  time  for  the  bail  to  Hie  Court  wiu 
surrender  their  principal^  who  was  a  bankrupt,  to  enlaige  the 
and  he  cited  S  East,  145.   1  Tauni.  320.    Crun^  v.  SSTto^SL^ 
Taylor,  1  Price,  74,  «>»  Unkrupc, 

^  defendant^  an* 

leM  it  be  sworn 

Baylby  J.  asked  if  the  motion  was  for  the-bail  or  ^S^^*^' 
the  principal.  "Jjf®  ^^  ^ 

Tifidal.    For  the  principal. 

Abbott.  J.    Were  not  those  cases  moved  with  the 
consent  of  the  bail  ? 

TindaL    Yes,  and  sp  it  is  here.  But  it  not  being  so 
stated  in  any  affidavit, 

Peb  Curiam,  Yon  must  get  such  an  aflSidavit. 
lindal  took  nothing  by  bis  motion. 
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gj^         HuTTON  against  Reuben  and  another,  Bail  of 
Jacob. 

EasMrTerm. 

In  Older  to  fix  nPHIS  WES  a  mle  to  set  aside  proceedings  against  Ihe 
m«VbL*St'"'  ^*''  ^^  ifwgularity.    After  final  jadgnent  had 

four  days  m  the  fj^en  obtained,  the  plaintiff  sued  out  a  capimg  ^d  mtis^ 

mr&firbookin  "^  '^ 

office,  and  not   faciendum  against  the  principal.    It  appears  that  two 
i^k(a).  books  are  kept  in  the  sheriff's  office,  where  entries  are' 

made  of  the  writs  of  capias  ad  tatisfaciendum  which 
have  issued  against  principals.  The  one  a  public 
hooky  for  writs  of  cafim  ad  9ati$faci$9dmm  to  be  returned 
nen  est  inventus,  and  on  which  no  warrant  is  issued,  or 
proceedings  had,  and  in  which  book  the  bail  and  ail 
other  persons  may  search.  The  other  a  private  book, 
from  which  warrants  are  made  out  for  actual  arrest.  A 
warrant  had  been  made  out  in  the  capias  ad  satisfadenr 
dum  for  an  actual  arrest  in  this  case,  and  non  est  inven* 
tus  returned ;  and  this  action  was  brought  against  the 
bail  on  their  recognizance. 

Topping  and  Lawes  contended  that  the  proceediags 
were  irregular,  inasmuch  as  the  bail,  before  they  could 
be  fixedy  were  eotitled  to  notice  by  the  lodging  ef  a 
capias  ad  satisfaciendum,  of  the  plaintiff  having  elected 
to  take  an  execution  against  the  person  of  their  prin- 
cipal before  they  were  sued,  in  order  that  they  might 
render  him,  whereas  the  bail  had  ik>  notice  whatever 
by  this  mode  of  lodging  the  capias  ad  satisfaciendum, 
which  was  private  and  secret. 

Pollock,  contra,  said  they  had  eight  days  after  process 
served  to  render  the  principal. 

The  Court  said  that  the  bail  ought  to  have  notice, 
or  the  means  of  notice,  before  action  brought ;  and  as 
the  suing  out  a  capias  ad  satisfaciendum  as  here  gave 

(a)  7l(M;7thed.  1129. 
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them  no  notice,  the  proceedings  were  irregular,  and 
the  rale  must  be  madt  absolale. 

Rule  absolute  accordingly* 

18)3. 

Anonymous.  jelH^. 

JOEADBR,  on  a  former  day,  had  obtained  a  rule  to  Bifil  stmek  out 

«hew  canAe  why  the  name  of  one  of  the  baU  the  gMmd  of 

should  not  be  struck  out  of  the  bail  piece,  on  adding  ^^1^^,^" 

and  jttfitifyiDg  another  in  his  stead.    The  motion  was  '■^jyp^^ir^ 

grooaded  on  an  affidavit  that  the  bail  already  put  in  in  hUBteMi(a). 


would  be  matcsrial  in  the  causfe  as  a  witness  for  the 
defendants  It  was  now  moved  that  the  added  bail 
might  justify,  and  no  cause  being  shewn  to  the  con- 
IfBff,  Che  bail  justified,  and  the  rale  obtained  by  Rea- 
der was  nade 

Absolute. 

(a)  An  affidaTit  must  be  produced  of  the  bail's  being  a  material  witness. 
7mm§  T.  Woody  Barnet,  69.  Tbe  same  practice  prevails  in  €.  P.  as  ih  this 
Govt. 


AnOM  YMaUS .  23d  June. 


s 


not  (6). 


TAFELEY  vciO^eA  to  stay  the  proceedings  on  a  The  Court  will 
bail  bond^  without  costs,  the  assigxuneni  of  the  ceedb^  oTa 
bail  bond  being  made  on  the  same  day  that  the  notice  ^^^  ^^^ 
of  render  was  given.    It  appeared,  however,  that  the  notice  of  ren- 
DUlice  had  not  been  im  fact  given  till  after  flvd  bail  before  the  as- 

boDd  w-  .«.ign«d.  ^:^' 

Per  Baylby  J.  The  Court  will  stay  the  proceed- 
ings on  a  bait  bond,  without  costs,  if  the  notice  of 
render  be   given  before    the   assignment,   otherwise 

not  (5). 

Rule  refused. 

(4  lfllw|*faapid  be  SHMenaand  is  tfaae,  battfaebsa  taiU  to  give 
regidar  nolioe  of  it  to  the  plaintiff,  in  conseqat noe  of  which  he  proceeds 
upon  the  bail  bond,  the  bail  may  apply  to  set  aside  the  proceedings,  on 
fmfwm  ofmtUy  etm  after  eatecoHoa  bas  SeMi  levied,  and  the  money  is  in 
the  sheriff's  hands.    Xt^pfoe  r.  Bmrroii^  STmn*  Rsp.  228. 
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1815. 

ISthjijnii. 

The  Court  will 
not  eater  an 
ex^turehtr  on 
IhuI  pieee»  on 
the  ground  that 
the  principal 
was  a  lonaticy 
and  that  the 
nn^nihal  had 
Tcfiisedto  re- 
ceive him  into 
his  custody. 


Anderson's  Bail. 

^URNEYmoyedon  behalf  of  the  bail,  that  an 
exoneretur  might  be  entered  od  the  bail-piece, 
on  the  ground  that  the  principal  had  become  a  lunatic 
during  his  residence  in  the  rules ;  and  the  bail  wishing 
to  surrender  him  to  the  Marshal,  the  Marshal  said  he 
had  no  place  fit  for  the  reception  and  security  of  a 
person  of  such  a  description.  Upon  which  refussd, 
application  was  made  for  his  admission  into  a  proper 
place  for  lunatics ;  and  Gumey  said,  that  such  appli- 
cation would,  in  a  few  days,  prove  successful. 

Lb  Blanc  J.  asked  if  he  could  shew  any  precedent 
for  such  a  proceeding ;  and  added,  that  he  remembered 
such  a  case  had  been  before  the  Court,  and  stood  over 
for  some  time  for  the  consideration  of  the  Court ;  but  it 
was  eventually  refused  (a) . 

Motion  refused. 

{a)  See  Coch  ▼.  B^  13  Emti,  355.  TM^  7th  ed.  237. 308. 


1810. 


ii/tcA.  r. 


MooRBV  against  Gadge  and  Hankie,  Bail  of 

Gadge. 


jM  may  apply    jTf  SPINASSE  moved  to  enter  an  exoneretur  on  the 


to  enter  an  ex- 
onerehaTy  if  the 
principid  be- 
comes bank- 
rupt at  any 
time  before 
they  are  ac- 


baiUpiece,  and  set  aside  an  execution  issued 
against  the  bail,  on  the  ground  that  the  principal  had 
obtained  his  certificate  on  the  21st  of  Apfil^  and  the 
tnev  are  ac-  first  scire  facias  against  the  bail  did  not  issue  until  six 
and  where  first  days  after,  and  that  the  bail  were  afterwards  fixed  and 
tu£m^^   execution  issued  thereon. 

days  after  the     - 

bankroptCT  of  Reader  for  the  plaintiff  said,  the  application  came 
set  aside  the  too  late,  as  the  bail  should  in  the  first  instance  have 
Sd  is8u^       applied  to  have  an  exoneretur  entered  on  the  bail  piece. 

asaanst  bail|  but  with  costs  to  be  paid  by  the  bail. 


BAIL.  10^ 


p£ft  Curiam.  The  bail  may  come  at  aoy  time,  if 
they  are  ftot  actually  fixed  when  the  principal  became 
a  bankrupt;  Imt  the  bail  must  pay  costs. 


against  Bruce. 


1814. 


Ibih  June. 

^MITH  moved  for  a  rule  nisi  to  enter  an  exoneretur  if  defendant  be 
on  the  bail-piece,  the  defendant  having  been  dis-  ^^^  i^yenT* 
charged  under  the  Insolvent  Debtors*  Act ;  he  moved  ^  *^^™* 
this  in  analogy  to  cases  on  the  Alien  Act,  the  bail  excnerehtr  on 
being  prevented  by  act  of  parliament  from  rendering       '^ 
the  defendant.      He  referred  to  the  act  53  Geo.  S. 
c.  102.,  whereby  he  contended  that  the  proceedings  in 
all  other  Courts  were,  in  fact»  stayed  by  the  proceed- 
ings in  the  Insolvent  Court,  and  that  if  any  person 
thought  proper  to  proceed,  he  could  only  proceed 
upon  the  recognisance  given  in  the  Insolvent  Court, 
and  sue  out  execution  thereon,  and  distribute  the  pro- 
duce  equally  amongst  the  creditors. 

Rule  nisi,  and  afterwards. 

Rule  absolute. 


(«)  See  Cuei  of  Bankrnptqr,  TUU,  7th  ed.  311. 


1816. 


Phiujpson  against  Browns. 

lit  A%. 

nEJKE  opposed  justification  of  bail  in  error,  and  BaU  in  enor 
contended  that  they  ought  to  justify,  not  merely  f^  ^^ 
in  double    the  sum  in  the  condition  of   the  bond,  for  which  judg- 
-but  in  double  the  sum  for  which  the  judgment  was  np^d).  ^^ 
entered  up,  which  exceeded  half  of  the  amount  of  the 
penalty.    He  referred  to  the  statute,  3  Jac.  1 .  c.  8.  and 
3  Car.  I.  c.  4. ;  and  cited  2  Stra.  821 ;  1  fVih.  2^3. 


(&)  In  TUd,  7th  ed.  1197,  U  is  uid  to  be  suffidenlin  K«  B.  if  the  bsil 
justify  in  douUe  what  is  really  due. 


\ 
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Baylby  J.  after  coDfiidenition,  decided  that  the 
bail  should  be  taken  ki  double  the  sum  for  which 
judgment  had  been  entered  op. 


-  against  Nicholls^  Gent. 


1817. 

r.T.57Geo.3. 

Though  a  writ  "MJ^SPINASSE  obtained  a  rule  to  shew  cause  why 
lowed»  jet  if  the  execution  issued  in  this  cause  should  not  he 

QotaftOTu^  set  aside  for  irregularity,  with  costs,  on  the  ground  of 
put  iD^  u  wffl  its  haying  issued  after  service  of  the  rule  for  the  aHow- 
thongh  defied*  ance  of  a  writ  of  error.  The  rule  for  the  allowance 
^utedti^writ  b^^  ^^^^  served  on  the  1  Itb  of  June ;  the  motion  was 
-lil^IT'r^*      made,  and  the  rule  obtained  on  it  on  the   13th,  thfe 

nullity  (a j.  ' 

execution  having  issued  on  the  I£th.  The  affidavits  in 
answer  to  the  rule  were  sworn  on  the  1 6th,  and  stated 
that  no  bail  in  error  bad  then  been  put  in.  It  was  ad- 
mitted that  the  action  was  one  which  required  baft  in 
error. 

Gumey,  on  shewing  cause,  insisteii  that  the  iftere  ser- 
vice of  the  rake  for  the  allowaince  of  a  writ  of  error 
was  not  a  staj  of  proceedings,  unless  bail  in  error  was 
afterwards  duly  put  in  and  perfected. 

Espinasse  answered,  that  his  rule  was  obtained  be- 
fore the  time  for  putting  in  bail  expired,  and  that  it 
was  with  a  stay  of  proceedings ;  nor  could  the  plaintiff 
in  the  action  qall  upon  the  defendant  io  put  ii^  and 
perfect  bail  in  enror  on  a  writ  of  eoor  which  he  had 
himaelf  treated  as  a  nullity,  by  suuig  out  exeeuiion  in 
despite  of  i4 ;  that  it  being  part  of  the  mle  that  pro- 
ceedings dM»«ld  be  stayed^  all  proceedings  in  Ibe  came 
were  suspended ;  a«d.  tfait  in  woidd  be  tine  enough  to 
put  in  bail  in  extm  wbes  the  rale  was  disposed  of. 

Sed  per  Curiam.    The  proceedings  only  of  the 


(a)  7W,  7th  ed.  1197. 
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plaintifF  were  stayed.     It  was  the  duty  of  the  defen-        1817. 
dant  to  have  gone  on  regularly ,  as  be  affirms  the  writ 


of  error  to  be  valid.     Where  the  action  requires  bail    ^^^ffw*"' 

^  NlCHOLLSf 

in  enx>r>  the  service  of  the  rule  is  not  sufficient^  wdets 
bail  is  put  in  and  perfected.  If  the  action  did  not  re- 
quire bail,  it  would  be  o4herwiae.  Bail  beie  not  having 
been  put  in^  the  writ  of  error  is  of  no  avail. 

Rule  discharged. 


GwiLLiM  against  Howbs.  ^^^7' 

ff^SPIHASSE  moved  for  leave  to  justify  one  bail,  nmc  granted 
and  for  two  daya'  time  to  add  and  justify  another,  ^^"i^"^' 
on  an  affidavit  that  the  bail  was  confined  to  his  house«  ^o^^u  corptu, 

,  .„  ,  ,  ,  1       mi  .  .^  where  one  of 

and  so  ill.  as  to  be  unable  to  attend.     Ihis  was  not  Uie  bail  was  so 

denied  by  the  other  side ;   but  it  was  said  that  the  ^blTto^attcnd." 

cause  was  removed  by  habeas  corpus  from  the  Mar* 

shalsea,  in  which  case  time  was  never  given.    EapinasH 

admitted  that  the  practice  had  formerly  been  as  stated, 

time  having  been  refused  in  such  a  case  by  the  whole 

Courts  when  Lord  Kenyon  presidFed.    But  he  suggested 

that  an  alteration  had  taken  place  in  the  practice  in 

this  respect,  and  Mr.  Platte  the  clerk  of  the  papers, 

said  it  had  been  so,  and  it  was  confirmed  by  Mr. 

Reader,  as  amicus  curi^t,  and  that  the  practice  had 

only  been  altered  in  respect  to  cases  where  the  bail 

was  prevented  from  attending  through  illness. 

Abbott  J.   accj^uiesced  in  this    distinction,    and 
granted  the  motion. 

Pee  CumAM.  ^  Time  allowed. 
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1606. 


Emtttr  TVrm. 


Shawb  against  Johnston. 


2f^  **  ^^     ^M^^^  L£F  obtained  a  rale  to  stay  proceedings  on 
on  twU-bond  the  bail-bond,  upon  payment  of  costs^  on  an 

^the  ume  "'  affidavit  of  the  bail  having  justified.    The  bail  jus- 
^JJj^      tified  on  the  morning  of  the  14th  of  May,  and  the 

rule  in  question  was  obtained  on  the  same  day. 

E^na$se  shewed  cause,  and  contended  it  was  irre- 
gular, as  the  rule  for  the  allowance  of  bail  was  not 
then  served,  which  he  contended  to  be  necessary,  and 
that  the  bail  should  be  perfected  before  the  motion 
was  made,  and  the  rale  for  allowance  should  have 
been  served.     But, 

The  Court  held  that  the  rale  to  6tay  proceedings 
on  the  bail-bond  might  be  obtained  the  same  day 
thatrthe  bail  justified. 


NuNN  against  Roobrs. 


1816. 

^.7*.  56  0100.3. 

Wliere  bail  are  Tt^SPINASSE,  on  a  former  day,  had  obtained  a 
timeluie^must  '^^^  ^  shew  cause  why  the  proceedings  on  the 

jiMtifywithout   bail-bond  should  not  be  set  aside,  with  costs,  on  the 

exception;  and  '  ' 

if  not  Jnstified,  ground  of  irregularity.  The  irregularity  complained 
take  an  assign-  of  was,  that  bail  were  put  in  on  the  9th  of  December, 
moe^^apon  ^^^  ^^  exception  was  entered  until  the  5th  of  January, 
th*  bailobond.    at  which  time  it  was  contended  that  the  bail  had 

become  absolute,  not  having  been  excepted  to  for 

twenty  days. 

Casberd  shewed  for  cause,  that  the  vmt  was  return- 
able the  second  return  of  Michadmas  Term,  and  bail 
were  not  put  in  in  time,  nor  until  the  9th  of  December. 

\nazH  contended  that  that  made  no  difference. 
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as  the  bail  were  put  in  for  the  very  purpose  of  dis-        IB  16. 
charging  the  bail-bond.  .  Nunn 

againtt 
ROOVRS. 

Baylet  J.  said^  that  where  bail  were  not  put  in  in 
time,  the  defendant  must  justify  the  bail.  It  was  not 
sufficient  that  they  were  put  in ;  for  though  not  ex- 
cepted tOj  they  were  bound  to  justify. 


_  r 

Kblly,  Assignee  qfthe  Sheriffyagamst  Wrothbb. 

W  AWES  obtained  a  rule  to  shew  cause  why  the  Affidavits  in 
-^  assignment  of  the  bail-bond  in  this  cause  should  SS^ldeS! 
not  be  set  aside,  with  costs,  for  irregularity.  '^"^f^^' 

bond,  maybe 

The  Atianuy^Gener^d  and  EipiiiiiMf ,  coniri,  ob^  ^  ^q  ^.  * 
jeclcd  that  the  affidaviU  were  wrong  entitled,  and  ^^^^^ 
that  they  should  have  been  entitled  in  the  original  eau8e(a). 

_.  Notice  given  of 

cause,  and  4  Term  Rep.  689.  was  cited.    Lawet,  in  bail,  as  put  in 
support  of  the  rule,  contended  that  they  might  be  j^d^^enis 
entitled  either  way ;  and  feet  they  were 

"^  '  pat  in  before 

another,  is  ir- 

Thb  Court  were  of  that  opinion;   but  it  after-  t^conrtwiu 
wards  appeared  that  the  defendant's  attorney  had  IJ^c^fJ^o, 
given  his  notice  of  bail,  as  put  in  before  Mr.  Justice  the  bail-bond. 
Grose,  whereas  they  were  pat  in  before  Mr.  Justice 
Le  Blanc,  and  the  Court  held  that  this  was  a  fatal 
irregularity. 

Per  Curiam.  Rule  discharged. 

(a)  7U^7thed.336.515. 

Rbx  against  Salter,  and  others:  ]^}^, 

\7thApra. 

J^AMP BELL  mowed  that  the  sum  for  which  the  After  the  de-  . 
recognizances  of  the  defendante  and  their  bail  ^J^J^S^^: 
had  been  taken,  upon  their  obtaining   a   certiorari,  to  bail  on  a 

I  criminal 

charge^  the  Court  wiU  not,  on  affidftTit  of  aggrsTating  ftcti»  increase  the  bail. 


no 

1815. 


'    Salter 
and  others. 


BAIL. 

might  be  iacreased,  on  the  ground  that  the  facts 
against  them  appeared  on  bis  affidavit  to  be  of  more 
importance  and  enormity  than  had  appeared  to  the 
Court  when  they  granted  the  rule  for  the  allowance  of 
bail.  The  charge  against  the  defendants  was  for  con- 
spiring to  defraud  the  prosecutor  and  other  mer- 
chants in  the  city. 


Lord  Ellen J30B0 UGH  C.  J.  said  that  this  had 
never  been  done  before,  and  that  the  bail  having  been 
once  taken,  it  could  not  now  be  taken  in  an  adii- 
tional  sum* 

Baylby  J.  doubted  how  the  defendants,  having 
been  once  arrested^  could  be  airested  agaia»  which  in 
fact  must  be  done  to  compel  them  to  give  additional 
bail. 

Application  refused. 


1814. 

99/A  Jim. 

A  motioii  to 
bail »  defend- 
aat  for  an  ai- 

laalt  must  be 
made  before  a 
judge  at  cbam- 
ben. 


The  King  against 


'MM/'ALFORD  moved  to  bail  a  defendant  for 
assault. 


Pbb  CuBiAM.     That  is    an    application    which 
should  be  made  before  a  judge  at  chambers. 

Motion  refused. 


1813. 


The  Kino  against 


36M  June, 

Prisoner  WMULLER  moved  that  a  prisoner  brought  up  by 

*^^1SSe*of*°  ^^^^  c<^n^^^  should  be  discharged  on  bail. 


adMtteito 

bril(a). 


(«)  The  Comt,  in  the  exerciae  of  their  discietioB,  will  not  in  general 

bdl  in  caaea  of  lelony ;  and  where  a  prisoner  has  been  committed  for 

lblony>  and  on  being  brought  up  by  a  habemt  corjnu  the  warrant  appear* 

d»lMttiye>  the  Oonrt  irill^  if  there  appears  on  the  depositions  to  be  a  aub  - 
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Abbott,    contra.     The   charge  is    for    horse-steal-        1813. 
ing.    Doubts  however  arose  as  to  the  property  of  the     the  Kino 
horse,  and  it  appeared  that  the  defendant  had  only        ^***** 
taken  it  to  ride  a  shoit  distance,  and  then  turned  it 
loose.    The  notice  of  bail  was  also  objected  to :  but 
as  the  defendant  was  in  custody  the  objection  was 
waived. 

The  defendant  was  then  bailed,  himself  in  100/.  and 
four  sureties  in  d5/.  each. 


■I  ■» 


ttaatial  chaige,  recommit  Hm,  notwithntandlny  the  defect.  I  B^maA  AU^ 
574»  5,  Tlie  rules  reepectlng  tbe  baffing  «n  Aofteot  covyicf  will  be  foand 
detdMaiid  exj^aioed  in  1  CUttff  on  Grim.  Law.  129. 


m 


BANKRUPT. 


1820.  In  the  Matter  ^  John  James. 

Itt  Feb, 

Tbe  Estate  ^T^HIS  person  was  brought  ap  by  habeas  corpus  firoui 
SfttS^CoSt'  *>i8  Majesty's  gaol   of  Newgate,  having  been 

to  reedye  affi-    committed  thereto  on  a  warrant  of  commissioners  of 

davits  to  ex- 
plain the  con-    bankrupt,  for  not  having  satisfactorily  answered  cer- 

dicumstances  tain  questions  when  under  examination  as  a  witness 
penwn^^M''  *  ^^  *^®  commissioners,  touching  certain  bills  of  lading 
committed  by    alleged  to  be  part  of  the  estate  and  effects  of  the  bank- 

oommiMonen  .^^      i 

of  bankrapt  for  rupt.    On  the  return  to  the  habeas  corpus  the  commis- 
ri!k  utfi^ri^    iioners*  warrant  was  set  out,  in  which  the  questions 
qnestioDs  ^t     propounded  to,  and  the  answers  given  by  the  prisoner, 
a  bankrnpt'a      Were  set  forth  in  detail.    One  of  the  questions  now 
fyctM,  *°     ~    raised  was,  whether,    under  the  late  act  of  parlia- 
ment, the  prisoner  was  at  liberty  to  explain,  by  affi« 
davits  in  this  Court,  in  order  to  his  discharge,  the 
answers  he  had  given  to  the  questions  administered  to 
him  by  the  commissioners.    The  other  point  raised 
was,  whether,  supposing  such  affidavits  not  to  be  ad. 
missible,  the  answers  of  the  prisoner,   as  disclosed 
upon  the  return,  were  not  sufficient  to  induce  the 
Courty  in  the  exercise  of  its  discretion,  to  discharge 
him. 


Curwood  was  heard  for  the  prisoner,  and  IVilde  for 
the  assignees. 

Abbott  C  J.  I  have  read  with  considerable  at- 
tention the  questions  and  answers  set  forth  in  the  com- 
missioners' warrant,  in  order  to  satisfy  myself,  if  pos- 
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sible^  tbat  the  prisoner  has  satisfactorily  answered  the        1820. 
interrogatories.    It  appears  to  me  that  he  has  not,  and        ^TaT 
that  the  commissioners  were  well  warranted  in  say-     <>«*^J^m*«* 
log  tbat  they  were  not  satisfied  with  the  answers^  and 
consequently  the  prisoner  must  be  remanded.    The 
prisoner  may,  if  he  pleases,  satisfy  the  commissioners 
by  other  evidence^  that  there  is  no  ground  for  the  sup- 
position of  fraud  imputed  to  him  in  the  questions. 
It  will  be  competent  for  him  to  produce  such  evidence 
before  the  commissioners,  but  we  have  no  power  to 
make  such  enquiries  ;  and  as  it  seems  to  me  that  the 
prisoner's  answers  could  not  be   satisfactory  to  the 
minds  of  reasonable  men  acquainted  with  business, 
he  is  not  entitled  to  be  discharged  by  us. 

Baylby  J«  The  answers  given  by  the  prisoner  to 
the  questions  put  to  him,  are  by  no  means  satisfac- 
tory, and  therefore  he  was  properly  committed.  He 
may  apply  to  the  commissioners,  or  he  may  petition 
the  Lord  Chancellor,  in  order  that  he  may  be  again 
allowed  to  giv^  more  satisfactory  answers  than  those 
he  appears  to  have  given.  The  late  act  of  parliament 
does  not  apply  in  this  case*  so  as  to  let  in  a  statement 
by  affidavit,  for  the  purpose  of  explaining  the  pri- 
soner's conduct.  It  only  authorizes  the  Court  to  en- 
quire into  the  truth  of  the  facts  stated  on  the  face  of 
the  return  to  the  habtoi  corpus*  All  that  the  act  of 
parliament  enables  us  to  do  is  to  enquire  whether,  in 
point  of  fact,  there  was  such  an  examination  as  the 
return  states,  and  whether  such  and  such  questions 
were  put,  and  such  and  such  answers  given.  The  act 
does  not,  in  a  case  like  this,  authorize  the  Court  to  en- 
quire into  all  the  circumstances  of  the  defendant's  coq- 
duct  by  affidavit. 

HoLROYD  J.  I  am  of  opinion  that  the  prisoner 
must  be  remanded,  for  the  reasons  stated  by  the  com« 

VOL.  II.  I 
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18dO.       mitttioDefB  in  their  warrant;  and  I  also  think  that  (km 
i^^        late  act  of  parliament  does  not  apply  to  this  case. 

^omi  Jambs, 

Best  J.  Hie  application  for  ^  habe<u  corpus  wa^ 
made  to  me  at  chambers,  on  a  suggestion,  that  the 
pris<mer  was  in  a  state  of  intoxication  when  he  was 
examined  by  the  oofBrnissioners,  and  that  tb#i  faqt 
could  be  satisfactorily  demonstrate  by  affidavits. 
Under  the  cinmmstances  represented  lo  me,  I  cerUiply 
thooght  that  it  was  a  fit  case  in  which  to  grant  the 
habeas  corpus,  in  order  that  the  commissioners  might 
have  an  opportunity  of  falsifying  the  fact,  if  it  was  not 
true.  I  am,  however,  now  convinced,  that  the  act  of 
parliament  brought  in  by  my  brother  Onsha  does  no^ 
apply  to  this  case^  and  that  it  is  tiot  competent  for  us 
to  allow  the  production  of  affidavits  explanatory  of 
what  took  place  before  the  commissioners.  It  appears 
to  me,  that  upon  the  answers  given  by  the  prisoner, 
the  •ommissioMTS  were  well  warranted  in  committing 
him,  and  ihepefore  that  he  ought  to  be  remanded.  H^ 
will  have  an  opportunity  hereafter  of  explaining,  if  he 
can,  to  the  commissioners,  the  circumstances  under 
which  the  bilk  of  lading  were  destroyed. 

The  prisoner  was  remanded. 


1820. 


8/A  Feb. 


Priest  against  Milnss. 


Tbesheriffh&y-  fllHIS  was  a  rale,  calling  on  the  plaintiff  lo  shew 
crc^s^in  ^°  came  why  a  seeond  execution,  under  a  Ji.  fa. 

h^ntfwht^'  against  the  defendant's  goods,  should  not  be  set  aside, 
was  a  bank-      qq  the  ffround  that  the  plaintiff's  debt  had  been  satis- 

nipt,  paid  over  ^  / 

the  prxKeeds  to  fied  by  a  former  execution.  The  facts  were  these  :-«* 
onthelr^Uiim.  When  the  %.t%ifi.fa.  was  executed,  the  sheriff  levied 
ing  them,  and    ^^  g^^  ^^f  30/. .   but  findinir  that  the  defendant  was 

defendant  at-  '  o 

terwarda  again  then  a  bankrupt,   he   paid  over  the   money  to  his 

becoming  a 

bankrupt,  and  obtalmflg  his  certificate,  bat  not  paying  \b».  in  the  pound  (and  therefore 
not  protected  by  5  <9e».  2.  e.  30. 0. 9t»)  *  second  ezecntioii  issued  lor  the  same  debt ;  and  held, 
that  die  latter  execution  was  regular,  without  the  first  writ  hariog  been  returned. 


BANKRUPT.  H5 

i^ugoe^M,  and  the  writ  fell  to  tb«  ground.   Since  than       1820. 
the  defendant  had  again  become  bankrapt,  and  had       p^p^- 
obtained  bis  certificiLte ;  but  it  did  not  appear  that  he       «v«m«i 
had  paid  16^.  in  the  pounds  as  required  by  5  Geo.  €• 
c.  SO*  9«9.  90  as  to  difcbarge  his  future  effects.    Aft^r 
the  certificate,  the  plaintiff  sued  out  a  fresh  e^ecutioa, 
and  that  execution,  it  was  the  object  of  the  present 
notion  to  9et  aside* 

Bhckbume  now  sh^w^d  caose,  and  contended  that 
the  second  execution  was  regular,  referring  to  CVfcr- 
Isjf  V.  Morlmf  («),  where  it  was  held,  that  in  an  action 
agaiiwt  a  bankrupt,  who  has  obtained  his  certificate 
u^dar  a  second  commission,  the  certificate  is  no  bar, 
'unless  it  appear  affirmatively  that  his  estate  has  pro- 
duced liS3.  in  the  pound;  and  evidence  that  it  will 
probably  produce  so  much  is  not  sufficient. 

Parke,  in  support  of  the  rule,  insisted  that  the 
second  execution  was  irregular,  and  ought  not  to 
have  issued  until  the  sheriff  had  made  a  return  to  the 
first  writ,  and  that  in  all  events  the  second  writ  should 
have  been  special.  The  sheriff  having  made  no  re- 
turn to  the  first  writ,  the^  regular  course  would  have 
been  to  move  for  a  sci.  fa.  against  the  defendant,  to 
shew  cause  wh}'  a  second  execution  should  not  issue  « 
upon  that  writ.  The  sheriff  should  either  have  returned 
wMa  hwA  to  the  first  writ,  or  a  special  return  of  ^. 
ftdf  and  that  he  had  paid  over  the  proceeds  to  the 
assignees ;  and  then  the  Court  might  have  awarded  a 
second  execution. 

Per  Cubiam.  The  second  execution  is  perfectly 
regular,  because  the  first  writ  was  wholly  ineffectual, 
inasmuch  as  the  levy  was  upon  the  property  of  the 
assignees,  to  whom  the  proceeds  were  paid  over  by  the 

I     II— ia^        II  -        1  ■  J  ^^  I 

(a)  16  B.  R.  22S. 
1  2 


lis  BARON  AND  FEME. 

1818.  distinct  appeared  on  that  ground.     [Lord  Ellem- 

GloVer  borough  C.  J.    The  wife  was  the  meritorious  cause 

v«^*  of  debt.] 
or  Drttbt  Rule  Nisi. 

Lane. 

On  Wednesday,  lOth  June,  Pollock  F.  shewed  cause, 
and  the  rule  was  made  absolute.  The  Court  holding 
that  the  husband  was  undoubtedly  entitled  to  the 
wife's  earnings ;  and  the  payment  having  been  made 
lifter  notice  not  to  pay,  was  inopcratiTe. 

HoLRoY^  J.  referred  to  Buckley  ▼.  Collier,  1  Salk* 
114. 


nd 
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Marryat  against  Winkpield.  '^^' 

W3URMESTER  had  moved  to  make  a  rule  abso*  uk  noeiyte 
Ittte,  npon  affidavit  of  service,  for  referring  it  to  J^]JS,i«»\ 
the  Master  to  compute  principal  and  interest  upon  a  bUiofeiwiiMiga 
bin  of  exchange,  authorizing  the  defendant  to  sign  to  camyma^  to 
final  judgment,  and  execution  thereon,  without  a  writ  julj^^j^^ 
of  inquiry :  where  f**  '^  ™*^ 

*      •^  '  lar ;  such  irre- 

gularity most 
«^>  •.••■  «  •  be  the  Bubject 

CniUy  said  he  was  instrncted  now  to  move  to  set  of  a  counter 
aside  the  judgment,  on  the  ground  of  ifregolarity ;  the  J^Sis^J^. 
irregularity  being,  that  the  declaration  was  delivered  meat  (a). 
with  notice  to  plead  in  eight  days,  the  judgment  being 
Iti  htt  sighed  at  the  expiration  of  foor  days. 

Hoiaorn  J.  said,  that  Burmuier^i rule  would  be  ab* 
solute  as  a  matter  of  course^  and  that  the  objection  to 
judgment  was  not  now  available  in  shewing  caiut 
against  the  rule,  but  must  be  made  the  subject  of  a 
counter  motion.  A  rule  therefore  might  be  ti^en  to 
shew  cause  at  Chambers,  why  (he  judgment  should  not 
be  set  aside ;  and  in  the  me4n  time  BurmetUf^s  rule 
might  be  enlarged  until  that  motion  was  disposed  of. 

ChHty  accordingly  took  a  rule  inii,  for  setting  aside 
the  judgment. 


t^m^Hmi^t   I    it  I      ^^m^i^^m 


(«)  See  4  Taunt,  487.    Tidd^  7th  ed.  591. 
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1816. 

6M  May. 


Brown  against  Leonard  and  Bush. 


ApartyUiUbic    ^ARLETT  moved  to  set  aside  a  verdict  for  the 

on  a  promis-       ^^ 

sorv  note  made  plaintiff.    The  action  was  brought  on  a  promis- 

the  firm  in  sory  note,  according  to  the  direction  of  the  Lord 
b^V^rt^,  Chancellor.     Spring,  Leonard,  and  Bush  were  partners. 

though  it  was     Bush,  the  defendant,  before  plaintiff  became  the  hold- 
drawn  after  the 
diwMilntion  of     er  of  the  note,   informed  him  that  he  had  ceased  to  be 

he^Si^ngsnf-'  ^  partner  with  Leonard  and  Spring,  but  that  his  name 
fered  his  name  ^^  iq  continue  for  a  certain  time.    The  question  was 

to  oontmiie  ^ 

in  thefirm^and  whether  Brown  the  plain  tiff,  having  this  private  notice 
tiff  knew  the  of  the  dissolution  of  partnership  as  to  the  defendant, 
S^  he  took  ^BtM^'  w^  bound  by  such  knowledge.  Brown  the 
the  note.  plaintiff  was  the  payee,  and  the  notes  were  drawn  by 

Spring  in  the  name  of  the  partnership  of  Spring,  Bush, 
and  Leonard.  Bush  was  out  of  the  partnership  when 
these  notes  were  drawn,  but  his  name  was  to  con* 
tinue  until  a  future  day. 

Ba  YLBY  J.  Brown,  notwithstanding  the  knowledge 
of  the  dissolution  of  the  partnership,  knew  that  Bush*s 
name  was  to  be  continued,  and  that  he  was  therefore 
responsible ;  and  of  course  he  relied  on  that  responsi* 
bility. 

Abbott  J.  I  am  of  the  same  opinion ;  he  must  be 
taken  to  have  relied  upon  that  responsibility  which 
fiush  himself  had  stated  to  him. 

Lord  Ellenborouoh  C. !•  Bush  said  he  would 
lake  cave  that  money  should  be  ready  for  the  notes, 
and  so  took  a  direct  responsibility. 

Rule  refused. 
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Wright  a$ul  others^  against  Pulmam.  , 

9th  Nm. 

fjnOPPING  moved  to  set  aside  a  verdict  for  the  a  bin  drawn 

defendant  in  an  action  tried  before  Lobd  Ellen-  after*A?!teo- 
BOROUGH  C.  J.  at  Gtiildhall.  The  action  was  ^£fj[^ 
broueht  on  a  bill  of  exchange.  The  partnership  was  dated  before, 
dissolved  after  the  bill  was  dated,  but  before  it  was  in  the  other  part- 
fact  drawn  and  accepted.  One  question  was  whether,  SSdtai^itioo^ 
after  the  dissolution,  the  other  partners  could  be  affect-  ja^he^Gaictte 

y      ,         ,  ia  notice  to  ail 

ed;  and  the  other,  whether  the  notice  in  the  Gaeette  the  worid. 
was  sufficient  against  the  defendant,  who,  it  did  not  ap- 
pear had  had  actual  notice  of  the  dissolution. 

The  Court  held  that  the  verdict  was  correct. 

Rule  refused. 


Walton  against  Hastings.  I 

6tk  May* 

WERVIS  moved  to  set  aside  a  nonsuit.    The  de-  A  bin  of  ez- 
fendant  was  the  acceptor.    The  date  was  altered,  in  the  date  by 
The  acceptor  suggested  the  alteration  to  the  son  of  piyec'a?the* 
the  payee  who  presented  it  for  acceptance,  and  be  al-  ^ggeition  of 
tered  it  in  the  presence  of  the  acceptor,  who  accepted  who  afterwards 
it  afterwards.  iinanilid>le(a)« 

LoED  Ellenborovoh  C.  J.  Can  you  let  a  stamp 
go  on  from  time  to  time  till  it  shall  find  a  good  bill 
that  it  can  fit  ?  It  was  a  good  bill  at  the  time,  and 
available ;  and  if  the  parties  change  their  intention  it 
makes  a  new  bill  and  should  have  a  new  stamp,  parti^ 
cularly  if  done  without  the  consent  of  the  parties. 


(a)  See  this  caae  at  Nisi  Prius,  4  Campb.  223.    1  Siari.  215.    CkUtf 
•n  BiUs,  €tb  ed.  104.  n.  A 
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1816.  Baylbt  J.    At  all  events,  the  bill  in  its  original  ~ 


■*i**^ik^ 


Wax^tov      shape  was  binditig  on  the  drawer. 


HAtTIXOt. 


ABdotT  J*  It  was  bi&diag  on  the  dfawet ;  atid  If 
90t  yoa  would  make  it  Imidiiig  on  one  party,  and  not 
on  the  other. 

JSipJvMUi0«  It  Would  make  no  difference  to  the  re- 
vciiae,  for  the  comnuMiooers  would  allow  the  stamp. 

Loan  Ellbnboeouoh  C*  J.  That  can  make  no 
diffelence  as  to  the  Talidity  of  the  biU. 

Rule  refused. 


1815. 

26M  Jan. 


Johnson  against  Garnett. 


Bin  altdmd  in      WMARKE.  for  the  defendant,  moved  to  enter  a  non- 
date  after  ac-     JL  ..  «  •t-i     /*         i_  i_»  i_  i_    j 

ceptaooe,  b«t  suit  m  an  action  on  a  bill  oi  exchange  which  had 

patteto  iadofw  ^^^^  altered  after  drawn  and  accepted,  in  the  date,  from 

SMTt  kasdfl,      8th  to  28th  June, 
htfdgood. 

Le  Blanc  J.  Was  it  altered  upon  a  subsequent 
reason  and  for  a  subsequent  purpose  ? 

« 

Parke. '  It  was.  At  the  trial  I  cited  Calvert  v.  Ro* 
berts,  3  Camp.  343  4  and  Mr.  Scarlett  cited  Peyton  v. 
Winter,  1  Taunt.  4£0. 

EliiENbobovgh  C.  J.  I  left  it  to  the  jury,  whether 
upon  the  evidence  they  did  not  think  that  the  acceptor 
was  the  creature  of  defendant*  and  defendant  altered  it 
as  agent  of  acceptor;  and  jury  so  found. 

Parke.  My  objection  proceeds  on  the  stamp  laws  i 
and  even  Garnett  himself,  if  acceptor,  though  he 
might  alter  it  before  acceptance,  yet  could  not  alter  it 


BILLS  OF  BXCEIAMGE,  AND  NOTBS.  l«S 

afttr,  and  OafneH,  u  QibVi  ageni^  could  not  do  iii«M'       18W. 
than  Qibb  himtelf ;  and  Gibb  as  acceptor  oould  nol,      joBNaoit. 
after  acoepiance,  aiter  it*  GiJMm. 

Lb  Blanc  J.    You  mean  to  say,  that  the  accep- 
tor may  alter  the  bill  before  acoeptance«  but  cannot     * 
aftar. 

Ellbnbobough  C  J.  The  bill  had  not  been 
handed  over  to  Johnson  before  alteration,  had  not  been 
in  his  hands.  Defendant  asked  Johnson*8  leave  to  al- 
ter the  bill.  I  left  it  to  the  jury  as  a  thing  in  Jieri, 
The  acceptor  gave,  according  to  the  finding  of  the 
jury,  authority  to  drawer  to  alter  it  as  he  liked,  and  at 
that  time  it  was  not  negotiated. 

Bay  LBV  J*  It  never  got  into  Johnson*$  hands^  be- 
fore it  was  altered. 

Lb  Blanc  J.  Whilst  the  parties  were  all  together, 
and  before  bill  completed,  they  agreed  it  should  be 
altered  from  8th  to  28th. 

£LLBNBoitot7GH  C.  J.  The  aet  still  was  to  be 
done. 

Rule  refused. 

1815. 

JQ9N80N  against  Gibb.  

^  Ediiet  Term. 

rMlOPPlSG  moved  for  a  new  trial.    Plaintiff  non^  Though  bill 
suited  action  against  acceptor  by  indorsee,  drawn  drvirer  aLr 
by  Gamett  upon  Gibb,  28th  June,  1814,  sixty  days  ISffi^ntof 
after  date ;  brother  of  Johnson  had  claim  on  Gamett,  the  plaintiff  the 
for  which  Gamett  gave  this  bill,  carried  to  Gibb  for  ac-  without  the  ac- 
ceptance; after  accepted,  altered  from.  8th  Jutieto  SfiS^c^; 
Mthf  without  knowledge  of  Gibb;   Johnson  present  and  which  ai- 

teration  made 
the  hUl  M*ble  30  dajBlater  ;  yet,  stmbUt  the  acceptor  is  liable,  where  it  appears  to  be  an 
>nuKMatioa-biIl,  and  acc^tor  wonld  accept  any  bill  drawn  by  the  drawer,  and  there- 


fore strong  prtsampdrt  ArUteiioe  that  the  drawer  Wat  soAdeatly  the  agent  of  the  acceptor 
to  hayc  authority  to  make  this  alteration.  > 


124 


1815. 
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when  altered ;  difference  of  intc^mt  paid  by  Gam^t* 
It  was  an  accommodation  bill ;  and  contended,  that 
Gamtifi  action,  and  some  evidence  that  Qibb  indem* 
nified  by  Gamett,  but  disproved. 

Ellbnborovgh  C.  J.  I  left  it  to  the  jury  to  find 
for  defendant,  unless  they  thought  that  there  was  a 
general  authority  from  Gibb  to  Gamut  to  draw  upon 
him,  and  that  Gibb  would  accept  any  bill. 

Rule  nisi  for  new  trial,  on  payment  of  costs. 

On  31st  May,  1815,  the  rule  was  made  absolute. 


1814. 


37M 


A  witness  OD 
the  trial  of  a 
euieiiiay  re- 
fineshhisme- 
wnoTf  froin  ft 
docnmenty 
though  not 
written  by  him- 
self. 

Presentment  of 
a  bill  out  of  the 
usual  homis 
sofficienty  pro* 
vided  some- 
body be  at  the 
plaoB,  and  also 
sees  the  bill,  or 
gires  an  an- 
siPer,  otherwise 
not(«0. 


Hbnry  against  Lbb. 

nnOPPING  moved,  on  behalf  of  the  defendant,  for 
a  rule  to  shew  cause  why  a  new  trial  should  not 
be  had,  under  the  following  circumstances.  The  plain- 
tiff was  a  jeweller  at  Liverpool^  and  the  indorsee  of  a 
bill  of  exchange,  drawn  and  indorsed  by  the  defendant, 
and  accepted,  payable  at  a  banker^s,  London.  The  de- 
fendant pleaded  the  general  issue  and  bankruptcy,  and 
a  verdict  was  found  for  the  plaintiff. 

At  the  time  of  the  trial,  a  material  witness  said  he 
did  not  recollect  a  fact;  but  having  looked  at  a  paper 
which  he  himself  had  not  written,  he  said  that  he  dis- 
tinctly recollected  the  circumstances,  though  he  had 
before  said  that  he  did  not  know  whether  he  shoqld 
recollect  the  circumstances  after  looking  at  the  paper ; 
and  Topping  contended,  that  this  was  neither  sufficient 
nor  the  best  evidence. 

Lord  Ellbnboiiovoh  C.  J.    It  is  sufficient  if  a 
man  can  positively  swear  that  he  recollected  the  fact, 


(a)  See  GarMett  w.  Woodcock,  1  Starke  475  ;  ChUty  on  BiDs,  ^7,  6th 
CO*  S*  P. 
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tliOQgh  he  had  totally  forgotten  the  circamstance  be-        1814. 
fore  he  came  into  Court;  and  if  upon  looking  at  any       hUTt 
docoment  he  can  so  far  refresh  his  memory  as  te  recol-       againsi 
lect  a  circumstance,  it  is  sufficient ;  and  it  makes  no 
difference,  that  the  memorandum  was  written  by  him- 
self, for  it  IB  not  the  memorandum  that  is  the  evidence, 
but  the  recollection  of  the  witness. 

Topping  now  made  another  gpround  of  objection, 
namely,  that  the  bill  of  exchange  was  presented  after 
usual  hours. 

Lord  Ellbnborouoh  C.  J.  It  is  not  in  general 
sufficient^  and  it  will  not  do  if  nobody  is  there  to  re- 
ceive ;  but  if  somebody  is  there,  and  the  person  present- 
ing the  bill  gets  an  answer,  which  1  understand  was 
the  case  here,  it  is  sufficient. 

Baylbt  J*  If  it  is  presented  after  the  usual  hours, 
it  b  at  the  peril  of  the  person  presenting  it;  for  if  nO'^ 
body  is  there,  it  will  not  do ;  but  if  there  is,  then  it  is 
immaterial  at  what  time  it  is  presented. 

Rule  refused. 


Pole  against  Ford. 


181.6. 

27M  Aoo. 


d^HlTTY  moved  to  enter  satisfaction  on  a  judg-  The  dnwerof 

ment  against  the  drawer  of  a  bill  of  exchange,  or  omt^^ 
that  plaintiff  might  be  prohibited  from  issuing  execu-  ^S^^i^'*^' 
tion  on  such  judgment.    The  plaintiff  had  proceeded  against  the  ae- 
on the  same  bill  against  the  acceptor  and  drawer,  and  game  bill  be 
had  obtained  judgment  against  each,  and  sued  out  a  ^*^^^- 
Ji.fa.  against  the  acceptor,  and  took  his  goods  in  exe- 
cution,  which  he  afterwards  abandoned,  and  gave  time 
to  acceptor,  by  receiving  from  him  another  security  to 
to  pay  at  a  future  time.    He  contended^  that  this  dis- 
charged the  drawer,  and  was  a  satisfaction  as  to  the  bilK 
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IBl^.  Ab9QTT  J«  expmssed  coufidenable  doubt  of  this, 

p^^m  and  besitatiogly  granted  rule  niri.  The  rule  was  en- 
^p'^  larged  till  next  Term>  when  Scarlett  shewed  cause 
against  the  rule  in  tbe  n^t  Term,  and  the  Court  de- 
terminedi  that  the  withdrawing  the  >f*/a.  ftgainst  the 
acceptor,  did  not  discharge  the  drawer,  and  that  tbe 
rule,  that  giving  indulgence  to  w  acceptor  without 
the  consent  of  the  drawer  discharges  such  drawer,  does 
not  apply  after  judgment. 


1817. 

IStk  Janm 


Stratton  agamst  Hill. 


Debt  lies  on  a     TUfEREW ETHER  moved  for  a  fule  fim  In  arrest 

bill  of  exchange    IWM 

payable  to^  of  judgment.    The  declaration  was  in  debt ;  the 

Sl«rat*t^  first  three  counto  were  for. rent.  The  two  next  counts 
Boit  of  the  first  on  bills  of  exchange,  and  the  money  eonnts.  Hie  bills 
against  such  were  drawn  by  the  defendant,  payable  to  his  own  or- 
**'^''  der,  and  indorsed  by  him  to  the  pteintlfF.    He  objected, 

that  debt  would  not  lie  against  tbe  mak^r  by  the  in- 
dorsee of  a  bill,  and  that  there  was  a  general  yerdict  on 
all  the  counts.  ^^^  l^j/rd  EldoHf  Bishop  v.  Young,  £ 
Bo$.  and  Pu/.  7B,  and  the  cases  there  cited. 

Rule  Nisi. 

Taunton  and  Chitty^  contra,  obtained  a  rule  nisi  to 
amend  tbe  j^stea,  and  enter  a  vardict  only  on  th^  dtsi 
three  counts^  and  that  both  rules  should  be  brought  on 
together. 

On  27th  November,  Taunton  and  Chitty  declined 
availing  themselves  for  the  present  of  their  cross  rule, 
and  answered  the  objection  rai9ed  by  Merewether,  con- 
tending that  debt  would  lie  by  the  payee  against  the 
maker  of  a  bill  of  exchange,  and  that  the  plaintiff  in 
this  suit  being  the  first  indorsee  of  a  bill  payable 
to  tbe  maker's  pwn  order,  was  the  same  as  payeej 
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and  ihty  commeoted  on  Bishop  v.  Yom^,  aod  reUed        1817. 
on  the  case  in  Skinner  tbere  menttoned.   '  tfntATrov 


The  Court  thought  the  plaintiff  here  was  to  be 
taken  as  the  payee,  and  accordingly,  Merewether^s 

Rale  was  discharged,  with  costs. 


HiLC. 


Verlsy  against  Saunders.  ^6^  ./«•• 

^  1817. 


fWlADDY  moved  to  set  aside  a  noosviit,  stating  that  a  bill giyen  for 

the  action  was  brought  on  a  bill  of  exchange,  ^^^^^  ***' 

drawn  the  ISth  May,  by  one  Starke  on  the  defendant^  accounu,  to  be 

ucrcuter  set* 

at  four  months  after  date.    The  defendant  accepted  it,  Ued  on  a  da^ 
and  Siarke  indoned  it.    The  defence  set  np  at  the  Xhbm^^ 


was,  that  there  was  a  deed  of  dissolution  of  part*  duhononrcd  by 

'  *  tbe  acceptor 

neiship  betwe^Bt  Saunders  and  Siarkt,  dated  before  the  (the  defeudant) 

bill  was  drawn.    That  the  accounts  between  Saunders  due  indorBed 

and  Siarhe  were  in  progress,  but  not  settled.     By  a  Jj^Je  pi!S^, 

certain  deed  Starke  was  to  pay  the  debts,  and  receive  the  relative 

situation  of 

the  credits,  and  a  balance  was  to  be  struck  by  a  cer-  debtorand  cre- 
tain  time.  The  bill  had  been  in  Price  the  banter's  ^teTb^f^ 
hands,  when  due;  but  was  dishonored  and  returned  to  ^«"  **»«, 

,    drawer  and  ac- 

Starke,  who  indorsed  it  over  after  it  was  due*.     On  ceptor,  the 
these  circum stances    Loud  Eubn^^^bough  C.  J.  LSntain*^**' 
thought  this  was  a  good  defence.  JJd^c"  '*  "* 

Taddy  contended,  that  the  rule  that  a  party  taking  a 
bill  after  it  is  due  holds  it  subject  to  the  same  objec- 
tions that  would  have  affected  it  in  the  hands  of  the 
indorser,  went  too  far,  and  did  not  gorera  this  case.  It 
was  first  ruled  in  Brawn  v.  Davis,  3  T*  A*  60.  aad  the 
cases  there  cited  in  notes;  Charles  v,  Marsden,  1 
Tau$U.  224.  that  it  was  incumbent  on  the  defendant  to 
impeach  the  consideration  of  the  bill,  which  he  had 
not  done.  Saunders  accepted  the  bill,  because  he 
knew  that  on  a  settlement  of  the  accounts  between 
him  and  Starke,  such  a  sum  would  be  due  fiom  kim*         ^ 


Saumdirs. 
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1817«  Baylby  J.    There  is  no  provision  Id  the  deed  of 

j!^ta.tx  dissolution  as  to  the  bills  drawn  inter  $e.  Charles  v. 
Matsden  was  on  a  demurrer,  and  therefore  there  was 
no  evidence ;  here  it  could  be,  and  was  shewn. 

LoBD  Ellenborouoh  C.  J.  read  the  notes  of  the 
evidence :  first,  the  hand-writing ;  secondly,  that  the 
bill  was  given  on  the  partnership  account.  The  evi- 
dence for  the  defendant  was,  that  there  was  no  in- 
dorsement when  the  bill  was  returned  dishonoured  to 
the  drawer.  That  a  balance  was  struck  on  7th  June, 
and  that  Starke  was  heard  to  say,  that  he  was  not  to 
proceed  for  this  bill. 

Lord  Ellbnbokough  C.J.  I  certainly  took  it  that 
the  bill  was  for  an  unliquidated  account ;  that  there 
was  a  day  fixed  for  the  liquidation,  which  was  the  7th 
June;  and  that  day  not'  being  come  when  the  bill  was 
drawn,  there  was  no  relative  situation  of  debtor  and 
creditor* 

Taddjf  contended,  that  the  Court  could  not  extend 
the  presumption  upon  the  bill  being  overdue  farther 
than  it  has  been  carried  already. 

Lord  Ellbnborough  C.  J.    That  is  a  different 

questioD.    The  case  does  not  proceed  on  that  ground 

at  all. 

Rule  NisL 


WiGAN  against  Fowler  and  another. 

The  fliat.  ^ARLETT  moved  to  enter  a  nonsuit.    The  action 

4  Oto.  3,  giving  ij  .  t  •«     i»  i  mi 

protection  to  was  brought  on  a  bill  of  exchange.     The  statute 

England  ^  ^  ^^^'  ^*  directs  that  not  more  than  six  persons  in 
againit  compe-  partnership  together  should  take  up  promissory  notes^ 
prevent  mer-    unless  dated  for  six  months. 

chants  from  ia- 

auiug  hills  short  of  dz  months  date,  thooffh  there  be  more  than  nx  partners  in  their  firmt 

if  really  not  bankers,  and  only  done  for  the  purpose  of  their  commerce. 
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Lord  Ellbnborough  C.  J.  My  impression  at  the  1817. 

time  y^HB,  that  the  statute  was  only  intended  to  apply  Wfoly 

to  bankers,  and  to  restrain  their  number,  and  not  to  jl^^!^^ 

apply  to  transaction9  in  the  ordinary  course  of  com-  ««i  mtaker. 
merce. 

Batlbt  J.    Who  is  the  plaintiff  i 

Scarlett.    The  party  who  discounted  the  bill. 

Batlst  J.  Does  it  appear  on  the  bill  how  many 
partners  there  are  ?  The  statute  seems  to  be  only  pro* 
hibitoiy. 

Lord  Ellbnborough  C.  J.  If  this  is  the  coa- 
struction  of  the  statute*  it  would  enable  any  secret 
party  in  a  firm  who  gave  a  bill,  where  there  are  more 
than  seven  partners,  to  defeat  it,  which  would  be  a 
most  dangerous  doctrine. 

Abbott  J.  Does  the  statute  make  the  bill  void  i 

Scarlett.    No. 

Baylbt  J.  Then  it  is  only  penal  against  those 
who  knew  the  fact. 

Rule  refused^ 
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CERTIORARI. 


^^^'         Thb  King  against  Hbnry  Hunt,  and  others. 

I2th  Feb. 

AeertktarimXL  fllHIS  was  an  indictment  found  by  the  grand  jury, 
to rem^reui  &(  the  last  aisiaee  for- 1^  coooly  off.  LaneflfHr, 

522?^Uimi  against  Henry  Jffimf  and  nine  other  defendwits,  o^argr 
^wSfS"**-  K  "^^  ^^^  with  a  conspiracy  to  disturb  the  peaoe»  fitc. 
misdemeanor,  and  in  pursuance  of  that  conspiracy,  causing  a  multi- 
S^OT^li^  tude  of  persona,  to  assemblfe  ati  itawhUtr^  QPtl^.  Ip^h 
i^tj^thtrt  ^"^^^V^^^^^  with- seditions  and  inflammaliory  flag^j 


a  consent  by  86C.  and  thereby  disturbing  the  peace>  .&q«  Qn  a  fpr<^. 
foffident,  nn-  me^  day  the  defendant  Hunt,  ia  pciswi  oli^tiaUied  a 
Wan!Sdi!!rtt  ^^  ^  ^^^^  cause  why  a  writ,  of  certiorari  should  not 
d[  the  consent  issue,  directed  to  the  Justices  of  Oyer  and  Terminer, 

The  Court  will  J^  ' 

remore  an  hi-  and  General  Gaol  Delivery  in  and  for  the  county  pala- 
ini«ii4!?ranqnr  ^^^^  ^^  Lancaster,  commanding  them  toremove  into 
^^to?*A-  '^"  court  an  indictment  against  Henry  Hunt  and 
iktrt,  if  there  is  nine  Others,  upon  all  the  defendants  consenting  to  pro- 
eme^Bagsi'  ceed' to  trial  at  the  next  assizes,  ti^.be.h^  for  the 
^toi^XT  ^^^"^y  ^^  York,  or  such  other  county  as  the  Court 
justice  will  not  shall  please  to  direct ;  pleading  immediately  and  tak- 

DC  imiMurtiiilly  ^         « 

administeredin  ing  short  notice  of  trial  at  such  next  assizes ;  entering 
,^^!°^  into  fresh  recognizances  to  appear  at  their  trial  as  be- 
fore ;  the  prosecutor  having  liberty  to  give  notice  of 
trial  at  such  next  assizes.  The  affidavit  upon  which 
this  rule  was  obtained,  suggested,  that  the  defendants 
could  not  have  a  fair  and  impartial  trial  in  the  county 
of  Lancaster,  as  the  deponent  {Hemy  Hunt,  who  made 
the  affidavit)  verily  believed,  by  reason  of  the  preju- 
dices which  prevailed  in,  and  in  the  neighbourhood  of 
Manchester,  against  the  defendants,  in  consequence 
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of  the  transactions  in  that  town  of  the  l6th  of  August        1820. 

'"*•  The  Kino 

agairut 
rtii-      A  ^  »  Henry  Hunt 

The  Attorney  General  and  the  Solicitor  General,  for  taut  oihert. 
the  crown,  now  shewed  caase  against  the  above  men- 
tioned rale;  and  in  the  first  instance,  objected,  that 
the  application  waa  founded  upon  the  affidavit  of  one 
defendant  only,  and  there  was  no  evidence  before 
^the  Court  that  the  other  defendants  concurred  in  the 
motion. 

Chitty  for  the  other  defendants  alluded  to,  interposed^ 
and  said,  that  he  was  bow  instructed  to  consent  on  be- 
half of  those  persons,  to  any  terms  that  the  Court 
should  impose,  in  order  to  give  effect  to  the  applica- 
tion for  the  certiorari,  and  the  removal  o^  the  indict- 
ment into  Yorkshire. 

The  Court  said,  that  the  consent  of  counsel  in  this 
instance  might  not  probably  be  binding  upon  all  the 
defendants;  and  as  there  was  no  attorney  upon  the  re- 
cord for  the  defendants,  the  Court  must  require  some 
evidence  that  all  the  defendants  were  bondjlde  consent- 
ing to  the  application,  and  really  meant  to  be  bound 
by  such  rule,  as  the  Court  might  thinic  proper  to  pro- 
nounce. 

In  consequence  of  this  requisition,  time  was  given 
for  the  production  of  additional  affidavits  for  the 
satisfaction  of  the  Court,  and  accordingly  the  affi- 
davits of  Henry  Hunt,  Charles  Pearson,  and  fVilliam 
Dunn,  wiere  produced,  from  which  it  appeared  that 
all  the  defendants  had  originally  instructed  and  re- 
tained Mr.  Pearson  to  act  as  their  attorney,  when  this 
indictment  was  found  by  the  grand  jury,  by  putting 
in  bail  on  their  behalf,  and  preparing  their  defence, 
when  their  trial  should  come  on;   and  that  he  was 
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1820.        now  instructed  to  consent  to  sach  rule  as  the  Court 
""T"        might  be  pleased  to  pronounce,  in  order  to  carry  this 
agatui        application  into  effect ;  that  the  other  deponent,  William 
«Hf  oijUr#.     Dunn,  had,  since  this  rule  was  granted,  seen  all  the 
other  defendants  except  one,  and  had  procured  their 
several  written  consents  to  this  application ;  and  that 
with  respect  to  the  other  defendant,  who  was  now  a 
prisoner  in  Lancaster  Castle,  he  had  obtained  his  con- 
sent from  a  near  relative  of  that  person,  duly  author- 
ized to  give  such  consent.    Upon  the  production  of 
these  affidavits  the  Court  suffered  the  case  to  proceed. 

The  Attorney   General  and  Solicitor   General,   in 
shewing  cause  against  the  rule,  contended,  ^f'^h  ^h^^ 
this  application  was  too  late,  having  been  made  nearly 
at  the  close  of  the  Term,  when  there  was  no  possibility 
of  procuring  affidavits  on  behalf  of  the  Crown,  in 
answer  to  those  on  which  the  rule  had  been  obtained ; 
and  therefore  as  the  alleged  reason  for  removing  the 
indictment  had  existed  ever  sinee  the  indictment  was 
found,  the  Court,  under  these  circumstances,  would 
not  make  this  rule  absolute.     Second,  supposing  this 
an  objection,  which  would  not  prevail  with  the  Court, 
there  was  no  ground  made  out  for  changing  the  venue 
into  another  county  from  that  in  which  the  indict- 
ment was  found.  The  affidavit  upon  which  the  motion 
was  made,  contained  nothing  from  which  the  Court 
could  presume  that  the  defendants  would  n«t  have  a 
fair  and  impartial  trial,  in  the  large  and  populous 
county  of  Lancaster.    All  that  the  deponent  ventured 
*  to  state  was,  his  belief  that  he  could  not  in  that 

county  have  a  fair  and  impartial  trial ;  but  there  were 
no  facts  stated  from  which  the  Court  could  draw  this 
inference*  It  was  impossible  then,  without  some  evi- 
dence of  that  sort,  for  the  Court  to  enter  a  suggestion 
upon  the  record,  that  a  fair  and  impartial  trial  could 
not  be  hadin  Lancashire,  as  the  ground  for  moving 
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the  indictment  into  Yorkshire.    The  Court  mast  de         1620. 
cide  upon  facts  and  circumstances^  in  order  to  justify     xh^  i^ij,^- 
them  in  drawing  the  conclusion  which  the  defendants,  j.  ag*^ 
without  facts,  had  suggested.    The  mere  belief  of  the      *«^  <^Acr«. 
party  that  he  should  not  have  a  fair  and  impartial 
trial,  in  the  county  from  whence  he  sought  to  remove 
the  indictment,  was  not  sufficient,  and  reference  was  . 
had  to  Rex  v.  Harru(a\  Rex  v.  Amery(b),  and  Rex  v. 
Waddington  (c) ;    therefore    the    rule    must    be    dis- 
charged. 

Chitiy,  for  all  the  defendants  except  Henry  Hani, 
contended  in  support  of  the  rule ;  J!r$t,  that  the  late- 
ness of  the  application  was  no  answer  to  it,  if  the 
Court,  under  all  the  circumstances  of  the  case,  were 
satisfied  that  the  defendants  were  entitled  to  have  the 
indictment  removed.  Second,  that  it  was  enough  if 
the  defendants,  who  were  indicted  upon  a  most  serious 
charge,  ventured  upon  their  oaths  to  state  positively 
that  they  verily  believed,  from  their  knowledge  of  the 
state  of  the  public  mind  in  the  county  of  Lancaster, 
upon  the  subject  of  the  transactions  to  which  the  in- 
dictment referred,  that  they  could  not  expect  a  fair  and 
impartial  trial  in  thatcounty.  It  was  not  necessary^ that 
they  should  state  facts  and  circumstances  to  enable  the 
Court  to  draw  this  conclusion ;  still  less  was  it  necessary 
to  state  such  facts  and  circumstances,  for  the  purpose 
of  entering  the  suggestion  on  the  record,  because  the 
suggestion  would  not  be  traversable.  It  was  enough 
for  the  conscience  of  the  Court,  if  the  defendants 
themselves  undertook  to  swear  as  to  their  belief  upon 
this  subject,  because  this  was  sufficient,  for  the  pur- 
pose of  this  application,  to  justify  the  suggestion.  If 
the  Court  saw  sufficient  reason  for  removing  the  in- 
dictment, such  a  rule  might  be  drawn  up,  as  would 

(«)  3  Burr.  133«.  (A)  1  T.  R.  363.  (c)  1  E.  R.  143. 
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1820.       bind  all  the  defendanto  to  a  complianoe  with  this 

j^^  j^jj^^     terms  on  which  the  certiorari  should  go ;  and  the  con* 

0gavui        gent  of  coonsel  for  this  purpose  was  quite  sufficient  to 
Bbkhy  Hum  ,  .    ,    ,      ,  ^     , 
Md  9ther$.     bind  the  defenaants. 

Mr.  Hunt  addressed  the  Court  in  support  of  the 
ruki  ^  far  as  it  concerned  his  interests  ;  and  he 
urged,  amongst  other  topics,  that  if  there  was  the 
slightest  suspicion  as  to  the  administration  of  impar*- 
tial  justice  in  this  case,  that  was  quite  a  sufficient 
ground  for  removing  the  indictment.  It  was  there- 
fore not  necessary  to  state  facts  and  circumstanpes, 
to  shew  that  the  defendants  could  not  have  a  fsir  and 
impartial  trial.  It  was  notorious,  that  in  the  unfor* 
tunate  transactions  of  the  l6th  of  jiugust  at  Jliait* 
chester,  several  persons  lost  their  lives.  Many  of  the 
relations,  friends,  or  acquaintance  of  those  persons^ 
might  happen  to  be  summoned  on  the  jury  to  try  thif 
indictment ;  and  it  could  hardly  be  supposed  that  those 
persons  could  divest  themselves  of  the  prejudices 
naturally  arising  from  such  causes.  The  bare  chance, 
therefore,  of  having  such  persons  on  the  jury^  was 
sufficient  to  raise  a  doubt  as  to  the  impartial  adminis- 
tration of  justice.  That  doubt  ought  to  turn  the 
scale  in  favour  of  this  application. 

Thb  Court  said,  it  was  of  the  greatest  imporU 
ance,  that  the  administration  of  justice  should  d^ 
only  be  free  from  spot  or  blame,  but  that  it  should  be, 
so  far  as  human  infirmity  could  allow  it  to  become^ 
as  free  from  all  suspicion.  The  great  difficulty,  and 
almost  the  only  difficulty,  which  the  Court  felt  in 
granting  the  present  application,  had  arisen  from  the 
conduct  of  those  by  whom  the  application  was  mad^ 
and  the  lateness  of  the  time  at  which  the  matter  was 
brought  before  the  Court.  The  removal  of  an  indict- 
ment from  one  county  to  another  is  attended  with 
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teriotts  contequeaces,  boih  aa  it  affecU  the  defend- 
toriii^'  who -are  parties  to  it,  and  as  k  leapeets  the  pro- 
tBontora.  Al  to  the  defendants  the  coasequeDces  are  gcK^YffirirT 
most  serioosy  because  it  may  have  the  effect  of  carry-  **^  ^'^^'' 
iag  many  of  them,  at  a  great  expense,  and  under 
circumstances  exttrendy  ineoinvienient,  from  the  ndigb- 
bourhood  of  their  own  residence,  to  a  more  distant 
county.  As' to  die  prosteutors,  it  was  also  attended 
with  seiidus  ooii8e<)iieDces ;  because,  when  a  writ  of 
c&tioran  is  granted^  it  became  necessary  that  the  de-^ 
fendanta  should  enter  into  fi^erii  reco^izanoes,  in 
ofder  tb  secure  thdr  appearance  to  take  their  trial, 
when  the  indictment  came  t^  be  removed  into  another 
oouftty.  For  these  reasons  it  was  necdssci^y  that  the 
Court  shoDM  be  feifectly  satisfied,  that  the  defend- 
ants wete  fdl  desirdus  0f  having  the  indietmeht  re- 
moyed,  and  also  thiat  the  eflSect  of  that  remoyal  should 
not  be  to  delay  the  trial;  and  cause  it  to  be  postponed 
IHitil  another  assites.  The  difficulty  of  preventing 
that  was  great,  on  accomit  of  the  time  at  wUch  th^ 
application  was  rnade^  and  the  short  period  likely  to 
elapse  before  the  assizes  occunred^  But  certainly  that 
difficulty  was  not  absolutely  insurmountable ;  it  was 
not  insurmountable,  if  all  the  defendants  were  really 
in  earnest  in  the  application  that  had  been  made,  and 
were  desirous  of  obtaining  the  benefit  of  it  without 
causing  delay  to  the  prosecutors.  There  were  circum- 
iMbtices  somewhat  extraordinary  in  the  conduct  of  the 
yyttrttes  who  mad^  the  application ;  but  as  the  great 
ol^ct  of  the  Oourt  was  to  take  care  that  the  admi- 
nistration  of  justice  should  be  free  from  all  suspicion, 
the  Court  upon  that  ground  had  made  up  its  mind  to 
accede  to  the  applicatioki.  The  Court  were  not  in- 
fluenced by  the  suggestion,  that  as  fair  and  as  impar- 
tial a  trial  could  not  be  had  in  the  immensely  populous 
county  of  Lancaster,  as  in  any  other ;  but  as  it  was 
possible  that  persons  connected  with  those  who  were 
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1^^'       the  opponents  of  the  defendants^  in  the  transactions 

Thb  Knro     which  were  the  subject  of  the  indictment,   might 

Hbvbt  Hunt  ^  on  the  jory,  and  as  that  fact  would  be  a  good 

mid  othen.     cause  of  challenge  to  such  persons^  the  Court  were 

disposed  to  make  the  rule  absolute,  subject  to  certain 

limitations  which  would  be  propounded. 

The  rule  was  then  made  absolute  for  the  certiarari; 
and  the  Court  after  ordering  a  suggestion  to  be  entered 
upon  the  record  of  the  cause  of  the  removal  of  the  in- 
dictment, ordered  a  rule  to  be  drawn  up,  requiring  the 
defendants,  within  ten  days,  to  enter  into  fresh  recog- 
nizances, to  take  their  trial  at  the  next  assizes  for  the 
county  of  York,  to  take  short  notice  of  trial  for  such 
assizes,  and  to  appear  and  plead  de  novo  forthwith ; 
and  it  was  further  ordered,  that  the  service  of  all  no- 
tices and  proceedings,  touching  the  prosecution,  on 
Mr.  Charles  Pearson,  should  be  deemed  good  service, 
upon  all  the  defendants  respectively.  Lastly,  that  if 
the  terms  of  this  rule  were  not  complied  with  in  the 
time  specified,  a  procedendo  should  issue,  and  the  cer- 
tiorari  should  become  a  nullity. 


1815. 


Rbx  against  - 


Aitatutetak-     ^PANKIE  moved  for  a  certiorari  for  the  Crown. 
tiofvH  does  not  The  act  took  away  the  certiorari^   but  he  con- 

mwol^eM^  tended  that  that  was  only  from  the  subject,  and  not 
oq^m^y  men-  from  the  Crown ;  and  he  mentioned  the  case  of  Rex 

V.  Justices  of  Cumberland. 

Batlet  J.  assented  to  the  doctrine,  and  granted 

a  rule  for  the  certiorari. 

■■■■--■      -  ' 

(«}  Set  Bar  ▼.  Da/it,  5  T.  R.  626.  ^Mm  J.  tit. '  Certiorari.' 
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Rbx  against •  

7th  Feb. 

iplULLER  moved  for  a  certiorari   to  bring  up  a  Cemorari 

convictioD  before  a  magistrate  for  selling  other  {^  up  aeon- 
than  a  Winchester  bashel.     The  defendant  produced  'Jction  where 

^  the  magistrate 

the  vendee  before  the  magistrate  as  a  witness,    and  had  rejected 

I  •  «   1  .  the  Tendee  as  a 

the  magistrate  rejected  mm  as  mcompetent«  witness,  to 

prove  that  the 
defendant  used 
Bay  LEY  J.  granted  it.  the  Winekeiter 


Rule  for  a  certiorari  granted. 


bnsheL 


Anonymous.  '^^^' 

19M  Abv. 

npHE  Attorney-General  moved  for  a  certiorari,  to  Theiemostbe 

remove  proceedings  from  before  Commissioners  flJ^^J^J^ 
of  Sewers,  for  improperly  rating  Martello  towers,  by  tor  cernuran 

asainst  oou* 

Board  of  Ordnance.  missioners  of 

sewers. 

Ellenborough  C.  J.  It  must  be  a  rule  nisi,  for 
we  do  not  remove  the  proceedings  from  the  Com- 
missioners of  Sewers  in  the  first  instance. 

Rule  niii. 


188 


COMMITMENT. 


]8]5. 

^ Hex  against  Croker. 

It  18 not neoos-  f^URNET^  for  the  priflODer,  who  was  broughlup 
eetimg  on  habeas  corpus,  contended  that  the  warrant 

ho^wp^  of  commitment  did  not  state  that  the  act  was  done 
ra^^com^  feloniously,  and  that  therefore  there  was  no  ground 
mitmentdioiild  for  the  commitment. 

ftate  tliat  it 
was  felonioady 

be^^miffident  Marryat  contended,  that  it  had  been  decided  not 
gfoand  far  to  be  necessarj.  The  offence  here  appeared  to  b^ 
«Dkd  notbamiVf  ^^  embezzling  bank  notes  to  the  amount  of  QOQOL 

notberaffldeiit  2  Leoch,  544.   to  shew  that  the  word   **  feloniously*^ 

need  not  be  used  in  the  commitment. 

Lord  Ellenborough  C.  J.  Though  there  may 
not  be  sufficient  facts  formally  stated  to  sanction  a 
verdict  of  **  guilty,**  yet  it  is  sufficient  if  the  corpus 
ddicti  be  shewn  to  us  to  ground  the  commitment. 
The  act  says,  that  the  offence  shall  be  deemed  a 
felony;  we  have,  therefore,  only  to  see  that  there 
was  sufficient  to  found  a  commitment.  A  commit- 
ment need  not  have  the  precision  of  an  indictment. 
The  commitment  states  general  evidence ;  and  though 
^  not  formally  sufficient  to  find  him  guilty,  there  was 
enough  to  justify  the  commitment. 


(«)  S€e  3  BaM,  157.    1  CkU.  Grim.  L.  112, 113. 
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B1DDLB9  q.  t.  against  Ustonson.  ^^^^- 

5th  Fa. 
^ELfVYN  moved^  that  the  defendant  in  this  case  a  commit- 

might  be  committed  under  the  Id  Geo.  2.  being  the  ^n  for  tib^* 
Goldsmiths'  Company  Act,  which  directed,  that  after  ^g^'g^the 
judgment,  if  the  defendant  did  not  pay  the  amount  of  Goldsmiths' 
the  peni^ties  he  should  be  committed  for  three  months  fornoT^ying 
by  the  Couirt  in  whidi  judgment  is  obtained.  S!J^h^ 

The  Coubt  however  thought,  that  as  the  plaintiff  fa^;QbteLMdr 
had  proceeded  by  action,  he  ought  to  go  on  tp  the  £1  bm^S?* 
ulterior  steps^  and  should  have  sued  out  ^fi.fa, ;  after  fectmXlj  is- 
which,  if  the  defendant  did  not  then  pay,  the  plaintiff 
might  come  to  the  Court  again,  and  it  would  interfere^ 

Selwyn  took  nothing  by  his  motion. 

N.  B.  As  the  defendant  was  insolvent,  the  Court 
Bugg^s^  the  expediency  of  tseking  out  a  ca^sa.  against 
the  defendtot,  which  would  answer  all  the  purposes  of 
the  commitment. 
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CONSTABLE,  &c- 


1818.  ^_  .  m* 

< Norton  against  Miller. 

^t*j2ii^  JgCARLETT  moved  to  set  aside  a  verdict  for  the 
^^!S^h^  plaintiflFfor  I6OO/.  damages.    The  defendant  was 

offioerywliohad  a  Constable,  and  went  on  board  a  ship  with  the  collec- 
power  to  adze,  ^^  of  the  customs  ;  and  by  his  order,  and  without  any 
proteLti^^of  ^^"^**  plaintiff  was  taken  on  shore  to  be  carried  be- 
Ae  Cnstom-  fore  the  magistrates,  and  was  imprisoned  five  days, 
bdag  no  Jire-  waiting  for  a  witness.  He  referred  to  24  Geo.  3.  c.  47. 
wMactingwith-  ^^'  ^^'  reciting  a  previous  statute  as  to  excise  officers, 
W.^dutT'*'^^  and  enacting,  that  it  shall  be  extended  to   custom 

house  officers,  and  any  person  acting  under  their  order. 
It  extends  expressly  to  persons  aiding  custom-house ' 
officers.    He  then  cited  21  Geo.  3.  c.  37.  sec.  2.  giving 
a  power  to  seize  implements  of  manufacture  intended 
to  be  put  on  board,  and  a  power  to  search  without  a 
warrant,  on  a  bare  suspicion ;  but  he  admitted  that  there 
was  no  power  under  any  act  to  detain  any  person.  Here 
there  was  an  excess  of  jurisdiction ;  but  still  the  defen- 
dant was  entitled  to  protection^  for  these  acts  were  not 
intended  to  protect  a  party  when  he  acted  within  the 
scope  of  his  authority.  He  cited  Theobald  y.  Crickmore, 
1  JBar.  and  Aid.  227.  [Baylby  J.  There  the  defendant 
was  doing  something  connected  with  his  duty.]  Scarlett . 
I  admit  there  was  an  excess  of  authority ;  there  had 
been  recendy  many  exports  and  embarkations.    There  , 
was  an  order  from  the  Treasury,  and  many  persons 
had  been  arrested.    [Abbott  J.    The  magistrate  had 
a  power  to  grant  his  warrant  to  any  body.]    [Lord  El- 
LENBORouGH  C.  J.    The  defendant  made  a  gross 
blunder,  in  exercising  as  a  custom-house  officer  an  au- 
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thority  he  could  acquire  6nly  under  a  magistrate's  1818. 

warrant ;  then  it  was  a  mere  blunder.     Was  there  any'  j^ortoit 

subsequent  effort  to  bring  themselves  in  a  due  course  f  hS^^r. 
They  lost  their  passage.] 

Scarlett.    The  captain  refused  to  take  them. 

Lord  Ellen  BOROUGH  C.  J.    The  party  who  does 
the  wrong,  must  be  responsible  for  all  the  consequence. 

Scarlett.  It  does  not  appear  why  the  captain  refused 
to  take  him. 

Lord  Ellbnborough  C.  J.  The  defendant  had 
no  other  authority  than  any  other  person  in  the  realm. 
He  has  no  pretence  for  authority^  or  for  saying  that  he 
was  within  the  precincts  of  the  law. 

Abbott  J.  The  acts  must  be  taken  with  reference 
to  the  party's  of&ce,  and  there  is  no  pretence  that  this 
was  within  the  scope  of  the  defendant's  office. 

.  Rule  refused. 
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CONTRACT. 


1814«  Sir  J.  HoNBYwooD  against  Stone. 

^'^*^  WJt AlKKE  moved  for  a  rale  to  shew  cause  why  the 

Ufvr  phMiants  verdict  obtained  for  the  plaintiff  in  this  cause 

S^.^"*it  L  ^lio^^^  ^^*  ^®  ^^  aside,  and  a  new  trial  granted.  The 

fuffidentiftfaey  action  was  brouffht  on  a  contract  for  the  exchange  of 

be  MBt  on  that  . 

day  to  tiie  horses ;  and  it  was  contended^  that  the  plaintiff  had 
^gh  Aey'do  ^^^  performed  his  part  of  the  agreement,  which  was, 
l^ljjmjB  till    that  if  he  did  not  approve  of  the  horse  sent  to  him  by 

the  defendant,  he  should  send  it  back,  with  a  brace  of 
pheasants,  on  the  1st  of  October.  It  appeared  that 
the  pheasants  were  killed  on  the  1st  of  October,  and 
sent  to  the  coach-office,  but  that  they  did  not  arrive 
till  a  subsequent  period. 

LoED  Ellenborough  C.J.  All  was  done  that 
could  be  done,  or  that  ought  to  have  been  expected. 
The  delivery  to  the  carrier  on  the  first  of  October  was 
equivalent  to  a  delivery  to  the  defendant. 

Pee  Cueiam. 

Rule  refused. 


jg^3^  Smith  and  Taylor  against  Hunt. 

imjtfru.      rpAUNTON  moved  to   set  aside  nonsuit.     The 
Tw^pMWM  question  was,  whether  the  plaintiff  could  join. 

aMistdefenduit  It  was  an  action  for  work  and  labour.  The  defend- 
■pecciTehonet,  ^^^  carried  from  Cheltenham  to  London ;  he  wanted 
^dTsMo^  assistance,  and  engaged  the  twb  plaintiffs  to  assist 
8ei«ratei7,lieU  him  with  their  horses :  each  had  three  horses,  and  the 

separate  con- 

timcte.  81E  drew  the  waggon. 


CONTRACT. 

Lord  Ellbnborovgh  C.J.  The  contract  web  with 
the  two. 

Taunton.  The  agreement  was^  that  the  tii^o  plain- 
tiffs shoald  make  out  separate  accounts.  All  rested 
on  that  stipulation.  [The  judge  thought  it  was  a  se- 
parate interest]  I  resembled  it  to  fVellers  and  Wife 
T.  Baker,  2  JVih.  414. 

Baylet  J.  There  there  was  no  separate  injury  to 
any  one,  all  were  equally  injured* 

Taunion.  There  was  also  tort ;  so  in  the  case  of 
the  owners  of  two  mills.  Cbryton  v.  Liihebye,  2  Saund. 
116: 

Abbott  J.  There  they  must  join ;  neither  could 
say  the  defendant  was  bound  to  grind  at  his  particular 
mill. 
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1818. 
Smith  mui 

TATLOa 
ugaiMt 
HUKT. 


Taunton.  There  is  a  case  in  a$$umpsit  by  Roll 
J«  cited  from  a  note  in  Sanders.  If  here  each  was  to 
have  bad  l£/«  it  would  have  been  separate ;  there  was 
a  servant  of  each  of  the  plaintiff's  there. 

LoftD  EiiLSNBORouGH  C.  J.  The  evidence  that 
they  were  to  acoount  separately  is  strong  to  shew  that 
it  was  a  separate  contract. 

Ba,tlby  J.  And  it  is  necessary  that  it  should  be  so, 
for  otherwise  the  whole  benefit  of  the  contract  would 
survive  to  the  one  upon  the  death  of  the  other. 

Rule  refused. 
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CORPORATION,  BYE-LAW. 


1818. 

23rd  Afi^. 


KRX,agaiiut  Mayor,  Sgc.  c^Cambiudob. 


2SrSf^5^-  Cf^^^^^^  moved  for  a  mandamus  to  admit  a 
tion  neqnirM  freeman  of  Cambridge.    The  person  applied  aa 

indenture  of        ,       .        ,  •*>«!• 

Apprenticeship  having  been  apprentice.  1st.  By  a  bye  law  it  was  ne- 
^it luM^ra'  ^^s^y  ^^^  ^^  indenture  should  be  inrclled.  The 
exhibited  to      indenture  was  carried  to  the  town  clerk ;  he  made  an 

towndei*:,who  .        _  ,  ,..,,, 

marked  it  in-     entry  upon  it  of  a  memorandam,  that  it  was  mroUed; 

cient,  notwith-  ^^^  ^^  searching  the  books  it  did  not  appear  to  have 
rtMiding  it  ii     been  inrolled. 

notinroUedin 
the  oorpontion 

^d!"under  Abbott  J.    The  party  had  done  all  he  could. 

I^e-lawy  ler- 

▼ice  it  anotiifr        ^~ 

ptece  is  not  GauUe.    It  was  the  fault  of  the  officer  of  the  cor- 

snffldenty  un-     ^^^^i^^ 
less  the  trwie     poration . 

thore  wissab- 

SteScJSl!  Lord  Ellen  BOBOUOH  C.J.  The  officer  had  made 
^rtdgt,  a  memorandum,  and  intended  to  have  inrolled  it,  but 

did  not  do  so. 


Gcuelee.  The  second  point  was  as  to  residence. 
His  father  was  a  com  merchant.  There  was  a  bye 
law  to  serve  a  free  burgess  for  seven  years  as  appren- 
tice to  the  same  triide  as  the  master  used,  in  the  same 
town.  The  master  had  a  manufactory  at  Royston,  but 
lived  at  Cambridge.  The  apprentice  lived  with  his 
father  one  year,  and  for  the  last  six  years  at  Royston, 
carrjring  on  the  trade  at  Royston :  he  cited  Rex  v.  Mar* 
shalL 

Lord  Ellbnborough  C.J.  Can  an  effectual  non- 
residence  be  a  residence  ?    The  object  is,  that  the  ap- 
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prentice  shonld   be  instrumental   in  forwarding  the         Rex 

trade  of  the  town.  MayorX.of 

Cambridge. 

Bay  LET  J.  The  trad^  ftt  Rojpton  was  not  in  further* 
ance  of  the  trade  at  Cambridge,  Certainly  it  is  a 
trade  of  the  same  kind,  bnt  it  is  not  the  same  trade. 
A  trade  any  where  over  the  world  then  might  be  con- 
nected with  that  trade. 

To  mote  again  if  the  affidavit  can  be  amended. 

Rule  refused « 


VOL.  lu 
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COSTS. 


18^. 

26M  Jon. 


pAwsoN  against  Sampson. 


The  defendant  Kf  LJWES  moved  to  Stay  the  proceedings  in  this 

the  rait  of  a  action  by  the  assignees  of  a  banknipt,  antil  (he 

^^1^7^*  costs  of  former  proceedings  for  the  same  cause  of  ac- 

bantamit,  the  tion,  which  were  set  aside  for  irregularity,  were  paid, 

wen  dropped.  The  facts  were  these :  the  bankrupt,  before  a  com- 

SflMs  hi^inff  mission  was  issued  against  him,  had  arrested  the  de- 

£^  fendiuaf  fcndant,  on  bailable  process ;   but,  upon   becoming 

the  proceedings  bankrupt,  no  further  proceedings  were  had.    The  as- 

the  Chancellor'  signees,  under  the  commission,  arrested  the  defendant 

wiMtiM  com-  ^S^^^ »  ^^^  before  ihey  had  proceeded  to  declaration, 

mia^n ;  bat  a  the  commission  of  bankruptcy  was  superseded,  and 

fresh  commia-  ,.                     i.           .        t               .                                   .^          a 

rion  having  ia-  the  proceedings  m  that  action  were  set  aside.    A 

otto  aet  onia-  B^<^<>°^  commission  was  sued  out  against  the  baek-  ' 

dgneea  bdng  rupt,  and  the  now  plaintiffs  being  the  fresh  assignees, 

cboaen*  tnev 

arrested thede-  again  arrested  the  defendants,  and  were  now  proceed- 

Mid^raepro-*  ^^S  '^  ^^®  action ;  and  it  was  contended,  that  they 

oeeding  in  their  could  not  do  SO  until  the  costs  of  the  proceedings  at 

action;  Held,  ^                  ^ 

that  these  pro-  the  suit  of  the  first  set  of  assignees  were  paid ;  but 

feedings  conld 
not  be  stayed 

of  Ae*^^-  Bat  LEY  J.  (c)  said,  that  the  Court  could  make  no 

ingsatthe  aoit  order  in  the  terms  required,  because  the  proceedine:s 

of  the  first  set  '               .^,                            .                               ,. 

of  assignees  at  the  suit  of  the  present  assignees  appeared  to  be  re- 

Sml^Wheie  gi^l^i  f^i*  ^bey  had  nothing  to  do  with  the  proceed- 

F^'^^^^^  .  ings  at  the  suit  of  the  assignees  under  the  former  com- 

aaide  for  irre-  mission,  which  it  appeared  could  not  be  supported. 

piaintiiT  is  not  But  supposing  this  were  the  ordinary  case,  where  a 

theoosts^m-  P^^J  ^^^  commenced  proceedings  against  a  debtor, 

of,  Ijefore  he  is  ■ 

at  Uberty  to  f^^  j^  ^^y  j^g^  i^  Court. 

commence  a 

fresh  action. 
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which  turned  oul  to  be  irregular,  and   w^re  conse-        189,0. 
quently  set  aside,  could  it  be  said  that  the  plaintiff,       Dawson 
to  whom  perhaps  a  sum  of  a  thousand  pounds  might        agauut 
be  owing,  was  to  be  restrained  from  commencing  fresh 
proceedings  until  he  paid  the  sum  of  5/.^  which  he  pro- 
bably might  not  be  able  to  raise,  for  the  purpose  of 
paying  the  costs  of  the  first  proceedings  ?    This  was  a 
doctrine  which  the  Court  would  require  a  very  strong 
case  to  be  made  out,  before  it  was  propounded. 

Rule  refused. 


Edginton  agcunst  Hood.  ^^13. 

24M  Nov. 

A   RULE  was  obtained^  calling  on  the  plaintiff  to  c^tts  for  de- 
shew  cause  why  he  should  not  pay  the  defendant  ^^^^^^ 
the  costs  of  the  action,  under  the  statute  43  Qeo.  3.  c.  ^^  4<>-  ^^re  ^ 
46.  s.  3.  the  plaintiff  not  having  recovered  the  sum  for  taken  for  a  leas 
which  he  had  arrested  the  defendant.  ^h^****^ 

plaintiff  held 
^^  the  defendant 

The  action  was  on  a  bill  of  exchange  for  60/.,  to  ball  for, 

whereof  the  plaintiff  was  indorsee,  the  defendant  the  therigfarto'^ 

indorser,  and  one  Jenkins  the  acceptor,  and  the  plain-  ^^i^\^ 

tiff  only  recovered  judgment  for  £2/.  claimed  was 

foiriy  triable. 

Jekyl  and  Comyn  now  shewed  cause,  and  produced 
affidavits  directly  contradicting  the  affidavit  on  which 
the  rule  was  obtained ;  and  Comyn  said,  that  the  plain- 
tiff's demand  of  60/.  was  reduced  by  an  account  pro- 
duced by  Jenkins  the  acceptor,  in  which  he  stated  that 
40/.  was  paid  towards  this  60/. 

Lord  Ellbn borough  C.  J.  observed,  that  at  any 
rate  that  was  a  questionable  matter  fit  to  be  tried. 

Comyn.  There  were  two  bills,  and  the  40/.  paid  was 
applicable  to  the  other  bill,  and  not  this.    The  plain- 
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1613.       tiff  had  no  bpportanity  of  laying  any  evidence  before 
EoMMTdN     the  jury,  for  the  transaction  was  between  the  plainti 
and  Jenkim,  and  the  jury  were  disposed  to  defeat  the 
plaintiff's  clftitn.     No  vexation  appears^  and  the  plain- 
tiff insisted  on  his  claim  before  the  action  was  brought 

• 

Topping  said  it  was  as  gross  a  case  as  any  case  could 
be.  The  defendant  had  done  work  for  Jenkiuig  and 
between  Jinkint  and  the  plaintiff  there  were  consider- 
able money  accounts ;  and  Hood  had  no  other  trans- 
action with  Edpnton.  The  affidavits  on  the  part  of 
the  defendant  stated,  that  before  the  action  was  brought 
defendant  had  repeatedly  cautioned  the  plaintiff  not 
to  hold  him  to  bail  for  the  whole  bill. 

LoKP  Ellbnborough  C.  i.  After  hearing  the  af- 
fidavitSj  said,  I  am  not  at  all  prepared  to  say  that  the 
plaintiff  ought  not  to  have  recovered  the  additional 
sum  of  40/.  If  there  had  been  any  payment  specifi- 
cally made,  as  in  discharge  of  any  particular  bill,  it 
might  have  varied  the  case.  Here  the  payment  was 
on  the  account  ge  neral :  there  is  no  sum  paid  of  the 
same  amount  as  the  sums  charged.  The  rule  of  law  is 
clear,  that  the  payer  may  apply  the  money  at  the  time 
of  payment ;  if  not,  the  payee  may  afterwards  apply  it* 
The  plaintiff's  demand  against  drawer  is  entire  ;  and  at 
any  rate,  it  cannot  be  said  that  there  was  no  ground 
for  the  arrest :  it  was  a  fit  question  to  be  tried,  and 
even  upon  a  bailable  arrest. 

Rule  discharged. 


1813. 


against  Bonar. 


29/A  Nov. 

Cosuof  a  spe.  ^HHE  plaintiff  sued  out  a  special  original  for  l600/. 
towVf  b^ulen  ^"*  ^°>y  obtained  a  verdict  for  20/.,  being  arrears 

attorney  aud  client,  where  action  was  brought  on  a  bond,  the  penalty  of  which  waf  more 
than  fiity  pounds,  but  the  sum  fband  due  Wae  only  HOA  (a) 

-  ■■•  ■  --■*■■--    -  -  ■  -  .-■...■       ^  ^ 

(a)  See  1  Tidd.  6th  ed.  95. 
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of  interest  secured  by  a  bond  in  the  penalty  of  1600/.        1813. 
As  between  attorney  and  client,  the  Master  allowed      .ZIZZ. 
the  costs  of  prpceediog  by  original,  and  Parke  there'       bonab! 
upon  obtained  a  rule^  calling  on  the  plaintiff's  attor- 
ney to  shew  cause  why  it  should  not  be  referred  back 
to  the  Master  to  review  his  taxation,  on  the  general 
rule,  that  if  the  plaintiff  should  proceed  by  special 
original,  and  recover  less  than  the  sum  of  50/.  he  shall 
not,  on  taxing  costs,  be  allQwed  any  more  or  other 
costs  than  he  would  have  been  eqtitled  to  io  case  he 
bad  proceeded  by  bill|  e^^cept  in  such  actions  in  which 
be  could  not  proceed  by  bill,  or  in  which  any  defen- 
dant sh^ll  be  actually  Qutjawed. 

Jervis  pow  shewed  cause,  and  contended  that  this 
rule  only  i^pplied  to  costs  as  between  plaintiff  and  de- 
fendant, and  not  to  those  betweea  {Attorney  wd  client. 

Le  Blanc  J.  and  Dampibb  J.  The  judgment  must 
be  for  the  penalty,  and  will  stand  as  a  security  for  the 
whole  debt. 

Lord  Ell^nborovoh  C.  J.  He  could  only  have 
sued  for  the  penalty  in  the  bond. 

Parke.  But  he  might  have  proceeded  without  the 
Special  original. 

Bayley  J.    Then  it  is  error* 

LoBD  EllenborouohC*  J-  Your  whole  argument 
goes  on  the  assumption;  that  the  action  is  in  fact  for 
1^,,  whereas  it  is  for  tjie  pepaUy,  and  cptiltl  not  huve 
been  broiight  in  any  oHkitt  shape.  We  cannot  refer 
H  back  to  the  Masler. 

Rule  discharged. 


MO  COSTS. 

1 820. 


utk  P». 


Hancock  against  Smith. 


The  Conrt  will  'WM/'JLDE,  on  a  former  day^  obtained  a  rule  to  shew 
^Vittuitiff  cause  why  the  plaintiiF  should  not  give  security 

may  give  fwn-  Jq^  costs,  upon  an  affidavit  that  he  had  become  bank- 

nty  for  costs,  * 

though  it  does   rupt,  and  that  the  suit  was  now  carried  on  for  the 

not  appear  that  «         /•       «•    i 

appUcation  haa  benefit  of  the  estate. 

been  made  to 

ciirit¥,Dotwith'  Chitty  now  shewed  cause  against  the  rule,  and  con- 
■J^5|^**'  tended,  that  as  the  defendant's  affidavit  did  not  state 
to  the  contrary  that  any  application  had  been  made  to  the  plaintiff  for 

security,  the  rule  could  not  be  made  absolute  ;  and  he 
referred  to  Ba$9  v.  Clvoe(a\  where  Lord  Ellbnbo- 
ROUGH  C.  J.  said,  that  it  was  an  universal  rale,  that 
the  authority  of  the  Court  Was  not  to  be  interposed 
without  ascertaining  whether  the  party  will  refuse  to 
give  security.     But  per 

Abbott  C.  J.  That  case  has  been  overruled  this 
mornings  in  an  application  precisely  similar  to  the 
present.  It  is  not  necessary  to  shew  that  the  plaintiff 
has  refused  to  give  the  security,  if  it  appear  upon  the 
affidavits  that  the  case  is  such  as  to  require  the  secu- 
rity  tobegiven. 

Pee  Curiam  (ft). 

Rule  absolute. 

(ff)  3  Af.  ft  5.  283.    See  next  case. 
(6)  Beii  J.  was  absent. 


1815.  Anonymous. 

21«  ApriL 

The  Court wiU  WkW ARRIS  moved  for  a  rule  to  shew  cause  why 
"°^*^*'^  the  proceedings  should  not  be  stayed  till   the 

cee^gs  till  secarity  for  costs  be  given,  unless  a  previoos  apptieation  be  made  to  the  plain- 
tiif's  attorney  for  security  of  costs ;  aUierf  when  it  is  not  moved  to  stay  the  proceedings. 
And  MM&i^>  it  must  be  sworn  that  defendant  has  not  pleaded  (c). 

(c)  See  9  AA.  &  5.  283.    1  Tidd.  6th  ed.  557.  ace. 
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plaintiff,  who  was  living  at  Amsterdam,  should  give        1815. 
security  for  costs,  in  case  a  verdict  should  be  given    xmontmou*. 
against  him,  or  he  should  be  nonsuited. 

Dampiir  J.  Unless  you  produce  an  affidavit,  that 
application  for  security  for  costs  has  been  made  to  the 
plaintiff's  attorney,  and  also  that  the  defendant  has 
not  pleaded,  the  rule  as  to  the  staying  proceedings 
cannot  be  granted. 

Dwarris  not  being  prepared  with  such  an  affidavit. 

The  rule  was  refused. 

N.  jB.  Blackburn  made  a  similar  motion  without  a 
stay  of  proceedings,  and  Dampibr  J.  granted  it,  say- 
ing, that  it  might  be  obtained  without  an  application 
to  the  attorney,  if  it  was  not  to  stay  the  proceedings, 
§ed  quare.    See  S  Mtf  S.  2S3. 

Anonymous.  ^^^^' 

lOM  F€b. 

W  AWES,  E.  moved  for  a  rule  to  shew  cause  why  the  Rule  granted 
'^  proceedings  should  not  be  stayed  till  the  plain-  ^^""^^ 
tiff,  who  was  resident  in  Irelatid,  should  give  security  ^  pUintiff 

ffiye  secunty 

for  costs ;  and  in  support  of  his  motion  he  produced  for  costs, 
an  affidavit  that  the  defendant  verily  believed  that  he  pi^piead- 
should  establish  a  sufficient  defence  to  the  whole  ac-  ^M* 
tion.    The  defendant  had  paid  money  into  Court,  and 
pleaded. 

Batlby  J.    thought  it  too  late  to  make  the  appli- 
cation, after  plea  pleaded. 

Latpes  referred  to  a  late  MS.  case  in  the  Common 


(c)  Tiddf  7th  ed.  Tbe  motion  for  obtaimng  tecority  for  costs  shonld 
in  all  cases  be  made  as  soon  as  tbe  defendant  can  reasonably  do  it  after 
knawledg^  of  the  feci  of  the  pUintiiTs  rendenoe. 
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Pleai^  where,  though  such  a  rule  as  this  was  disoharg- 
ed>  it  was  made  no  objection  that  the  motion  was 
made  after  plea  pleaded ;  and  accoidinglj 

The  Court  granted  a  rule  niti. 

Lawes  afterwards  moved  to  amend  his  rule  nifi,  by 
making  it  part  of  the  terms,  that  the  money  paid  intQ 
Court  might  be  detained  in  the  hands  of  the  officer  of 
the  Court  as  a  security  for  the  costs,  and 

Bay  LB Y  J.  said  the  rule  might  be  so  drawn  up. 


1815. 

36M  Jan, 

If  the  plaintiff 
is  a  natiye  of 
JBMglandf  and 
departs  for 
Fra$tc€i  for  a 
mere  tempo- 
rary absence, 
the  Court  will 
not  compel  him 
to  gire  security 
lor  costs. 


Anonymous. 

TN  the  course  of  last  Term  Abbott  moved  for  a  rule 
to  shew  cause,  why  the  plaintiff,  who  was  a 
foreigner,  and  resident  in  France^  should  not  give  se- 
curity for  costs ;  but  the  defendant  not  having  then 
put  in  and  perfected  bail,  the  Court  refused  the  rule  (a) ; 
and  now  Abbott  renewed  his  application  on  the  same 
affidavit. 

Baylky  J.  thought  at  first  it  was  not  a  sufficient 
cause  for  having  security. 

But  on  Abbot  observing  that  the  plaintiff  was  a  na-» 
tive  of  France,  which  differed  materially  from  a  native 
of  England  resident  in  France  on  a  mere  temporary  ab* 
sence, 

Baylby  J.  concurred,  and  considerd  the  growd9 

I      MM  »       ■  ■  ■  ■  —  »  ■■■  ■ 

(a)  The  defendant,  if  sued  alone,  must  put  in  bail  previous  to  the  ap- 
plication. 4  T.  R.  697.  See  cases  cited  in  Ttddy  6tfa  ed.  555.  If  the 
pluntifTbc  a  foreigner,  or  native,  and  departs  for  a  foreign  country  to  re^ 
side  there  fpr  a  considerable  length  of  time,  the  Courts  will  in  general 
stay  the  proceedings  till  his  return,  or  compel  security  to  be  gifBn  for  the 
costs.    1  T\dd^  6th  ed.  556,  and  the  cases  there  collected. 
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sufficient  to  call  on  the  plaintiff  to  shew  cause  why        1815. 
security  should  not  be  given;  for  it  should  be  known    anohymous. 
whether  the  plaintiff  was  in  France  or  not.    ^ 

Rule  Nm. 


1815 

Baylis  ag^ainst  Dynely.  ' 

A  N  action  was  brought  against  several  defendants,  on  ^ere  in  «n 

a  bond.     Some  of  them  pleaded  pleas  on  which  bond  against 

issue  in  fact  was  taken,  and  trial  had,  and  verdict  f^^^^ey^e^^^ 

given  for  the  plaintiff;  and  another  defendant  pleaded  >»  pleading  an4 

infancy  ;  and,  on  demurrer  to  a  replication  of  ratifica-  and  verdict  for 

tion  after  age,  judgment  was  given  for  the  defendants  ^me^defend^ 

generally.     The  Master  would  not  allow  any  costs  to  *^>  ^^^  *^® 

those  defendants  op  whose  pleas  the  trial  had  been  ant  pleads  in- 

*     J  J  fancy  and  ob- 

nad^  and  tains  judgment 

on  a  demurrer 
to  a  replication 

Campbell  now  moved  for  a  rule,  calling  on  the  plain-  of  ratification 
tiff  to  shew  cause  why  the  Master  should  not  review  his  defendants  who 
taxation,  and  allow  those  defendants  the  costs.  *"®^  '?*®  'f.'?f , 

'  are  not  entiued 

to  costs  [a). 

Baylet  J.  refused  the  rule,  and  likened  it  to  the 
doctrine,  that  where  one  of  several  defendants  lets 
judgment  go  by  default,  and  the  other  pleads  a  plea 
which  goes  to  the  whole  declaration,  and  shews  that  the 
party  had  no  cause  of  action,  then,  if  the  plea  be 
found  for  the  defendant  who  pleaded,  he  shall  have 
costs ;  and  being  an  absolute  bar,  the  other  defend- 
ants have  the  benefit  of  it,  and  do  not  pay  costs ;  but 
where  (as  in  this  case)  the  plea  does  not  go  to  the 
whole,  but  is  merely  in  discharge  of  the  party  plead- 
ing it,  there  the  other  party  shall  not  have  the  benefit 
of  it,  but  shall  pay  the  costs,  though  even  a  verdict 
be  found  against  the  plaintiff. 

^  Rule  refused. 

(a)  See  Tidd's  Frac.  7th  ed. 


154  COSTS. 

1816. 

f^^^TjoH.  CuRSUM  against  Durham. 

Where  the        fllHIS  action  was  for  dilapidations.    Deacon  moved 

judge  does  cer-     JK.       ^  ,  •<•«*# 

tify  that  the  lOt  a  rule  nin,   for  the  Master  to  review  his 

v^fyrTm^'  taxation  of  costs,  on  two  grounds ;  first,  that  he  had 
cUl  jarji  ^e  not  allowed  the  proper  costs  of  a  special  jury,  but  only 
entitled  to  UM  the  sums  which  had  actually  been  paid  them;  and 
paid  to  the  atl  secondly,  that  sufficient  expences  were  not  allowed 
teii^  Jury  in  fo,  the  witnesses.    The  judge  had  certified. 

court:  itis the  *f      o 

constant  piw> 

^nmvcMti.       ^^  Ellenborough  C.  J.  at  first  thought  that 

the  act  only  allowed  in  such  cases  the  money  actually 
paid  to  the  jurors ;  but  upon  referring  to  the  statute, 
he  and  the  Court  were  of  opinion,  that  where  the 
judge  certifies  the  party  is  entitled  to  all  the  costs 
from  which  he  is  by  the  act  excluded  if  the  judge 
does  not  certify ;  and  therefore  here  the  party  is  en- 
titled to  all  the  costs  of  the  special  jury.  Rule  nisi  on 
both  grounds. 

Deacon,  on  a  subsequent  day,  moved  that  this  rule 
might  be  absolute ;  whereupon 

Lb  Blanc  J.  said,  that  he  concluded  there  would 
be  cause  shewn ;  for  if  this  rule  should  be  made 
absolute,  it  would  set  aside  the  practice  of  this  and  all 
the  other  Courts,  ever  since  the  act,  as  they  have  all 
only  allowed  the  costs  paid  in  Court. 

Rule  absolute  as  to  expences  of  witnesses,  and  dis- 
charged as  to  the  costs  of  special  jury,  on  the  ground 
of  the  constant  practice ;  though  the  Court  seemed  to 
think  the  words  of  the  statute  would  bear  the  other 
constructioD.  « 
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Anonymous.  ]g]7^ 

.J^JMPBELL  mentioned  a  case  to  the  CourU  as  .  ^      ,      ' 

^^  independently 

to  the  taxation  of  a  bill  of  costs  of  ao  attorney  ;  of  the  sutute 

1  .  1   '  as  to  taxation 

upon  which  of  coats,  the 

Ck>art  stUl  re- 
tains power  at 

Ba  Y LET  J.^  Abbott  J.,  and  Holkoyd  J«  all  said,  common  law  to 
that  though  the  statute  as  to  taxation  of  costs  applies  nenOiy  to  ST 
only  to  particular  cases,  and  bills  of  particular  de-  ^^^* 
scription,  yet  the  Court  still  retains,  and  has  always 
exercised  a  right,  as  at  common  law,  to  direct  taxation 
of  other  bills  of  costs ;  such  is  the  constant  practice. . 


Pedley  against  Frampton.  (Exchequer.) 


1B16. 


2Stk  N<m. 


MEREfVETHER  moved  that  the  postea  might  be  Fun  cortsinan 
,    ,  ..  1       •     1  11       action  on 

amended  accordmg  to  the  indorsement  by  the  statute  of 
associate.    The  action  was  in  debt,  on  the  statute  of  ^^eyj^^of 
Edw.  6/  for  not  settine  out  tythes.  with  counts  for  the  tJ^**  ^^  f«t 

.      1  ,  11  J         *  out,where  there 

Single  value,  and  the  money  counts.    The  cause  was  wasayerdict 
referred,  and  the  arbitrator  made  no  award,  by  the  subject  to  a're- 
consent  of  both  parties,  but  directed  that  the  poitea  5t?^to°d^* 
should  be  entered  for  plaintiff  for  treble  value*  SOs.  vectedaTerdict 
Thepoitea  was  entered  as  a  general  verdict  for  that  fortieble  value, 
sum ;  andJthe  motion  was,  that  after  such  amendment,  ^''  ^^'* 
the  Master  should  review  his  taxation  of  costs,  and 
that  the  defendant  should  bring  the  costs  taxed  into 
Court,  and  in  the  mean  time  proceedings  should  be 
staid.    The  objections  were  at  first,  that  the  postea 
should  have  been  entered  merely  as  a  verdict  on  the 
first  count,  and  no  costs  should  of  course  be  given 
plaintiff  on  the  other  counts ;  and  that  the  plaintiff, 
on  the  authority  of  Bernard  v.  Moss,  1  Hen.  Bla.  107. 
h  not  entitled  under  the  statute  of  fVill.  3.  to  costs, 
where  the  finding  is  by  the  award  of  an  arbitrator,  and 
oot  by  a  finding  of  a  jury.     He  contended  that  an 


/ 
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Pbdlbt 

agmmt 

Frampton. 


arbitrator  was  not  in  the  situation  of  a  jury,  as  argued 
by  Laurence  Serj.,  in    ■     >  v.         . 

The  Chibf  Baron  and  Wood,  Bakon,  seemed  tp 
think  otherwise.  Mereweiher  said  that  the  argument 
did  not  avail  in  the  case  cited.  He  also  contended, 
that  it  must  be  proved  that  the  arbitrator  was  aware 
of  this  case,  and  that  he  intended  to  decide  according 
to  the  justice  of  the  case,  and  give  plaintiff  only  the 
sum  directed  to  be  entered  on  the  po$tea ;  and  that  he 
should  not  have  the  costs.  He  added,  that  by  the 
consent  of  both  parties,  no  award  was  made.  Per 
Curiam  (after  some  consideration)  granted  rule  nid, 
on  £4th  Janwiry^  1817.  Cause  was  shewn  by  Casberd; 
and  it  appearing  that  a  verdict  was  taken  at  the  trial, 
the  rule  was  discharged  with  costs. 


1816. 

I5th  June, 

An  award  of 
less  than  5/.  on 
the  reference  of 
a  cause,  brings 
it  within  the 
London  Court 
of  Conscience 
act  (a) . 


Day  against  Mearns. 

npHIS  was  an  action  against  the  defendant  for  the 
recovery  of  the  sum  of  —  /.;  but  before  the  cause 
came  on  to  be  tried,  the  parties  referred  it  to  an 
arbitrator  (cf),  who  afterwards  awarded  that  the  de- 
fendant should  pay  a  less  sum  than  5L  to  the  plaintiff; 
and  now 

Campbell  moved  for  a  rule,  calling  on  the  plaintiff 
to  shew  cause  why  a  suggestion  should  not  be  entered 
on  the  roll,  (under  the  stat.  39  8c  40  Geo.  3.  c.  104.)  on 
the  ground  that  the  original  cause  of  action  did  not 
exceed  5l.,  and  that  the  defendant  was  subject  to  the 


(a)  See  8  Eiut,  289.  16  East,  161.  By  the  12th  section  of  the 
statute  39  and  40  Geo.  3.  o.  104.  it  is  enacted,  *'  that  if  any  action  or  tutt 
be  commenced  in  any  other  court  than  the  Court  of  Requests,  for  a  debt  not 
exceeding  5/.  and  recoverable  by  the  action,  &c.  in  the  said  Court  of  Re- 
quests, the  plaintiff  shall  not,  by  reason  of  a  verdict  for  hirn,  or  otherwise y 
be  entitled  to  any  costs,"  &c. 
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jurisdiction  of  the  London  Court  of  Conscience  Act,        IB  16. 
at  the  time  of  iht  commencement  of  the  action ;  and         j^^^ 
Campbell  contended  that  the  act  was  not  confined  to        o^aintt 
the  recovering  by  verdict,  for  the  words  of  the  act  were 
by  **  Verdict  or  otherwise ;"  and  for  this  he  cited  the 
case  of  Dunster  v.  Day,  8  East,  259* 

Lord  EllenborougH  C.  J.  said,  that  in  that  case 
it  was  tailtanionnt  to  a  vei'dict,  and  it  did  appear  so  in 
this.    Tnfi  CotftT,  however  granted  a  rule  Nisi, 

Abbott  J.  doubted  as  to  the  form  in  which  the  rule 
should  be  drawn  .ttp,  but  said^  as  there  was  no  verdict, 
that  it  should  be  to  shew  cause  why  the  suggestion 
should  not  be  entered  on  the  roll ;  and  why,  upon  pay- 
ment of  the  sum  awarded  to  be  paid,  without  costs, 
the  proceedings  should  not  be  staid ;  and 

Cafitpbell  took  his  rule  accordingly;  and  now  {July  5) 
Mdrryat  shewed  cause  against  the  rule ;  and 

Baylet  J.  on  the  authority  of  Holden  v.  Newman, 
IS  i^st,  161.  n.  (a),  pronounced  the  rule 

Absolute. 


Bsix  against  Beli^on. 


T 


1814. 

26M  Jan. 

HE  parties  had  entered  into  a  submission  to  an  ifthesubmis- 

award,  of  all  matters  in  difference  in  law  and  ence  me^ntions 

equity,  withoot  mentioning  any  thing  respecting  costs.  "^^^^  ^^^^ 

The  arbitrators  awarded  their  own  expences  to  be  paid  JJ»e  arbitrators 

£•1  i.iiii  11       1  .■  nKY^  no  power 

out  of  the  sum  which  they  had  awarded  to  be  paid  over  to  award  them 
by  one  of  the  parties.  dth^r^^ij^n 

_^^__^_^^^     particular  (a) . 


<  ji I 


(a)  If  no  directions  are  given  respecting  the  award,  they  are  to  be  paid 
by  both  parties.    1  Taunt,  165.    12  £aU,  165.    2  Tiddy  6th  ed.  874. 


168 
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Bell 

itgahut 

BEL80N» 
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Puller  now  moved  for  a  rule,  calling  on  the  defend- 
ant to  shew  cau^e  why  he  should  not  pay  the  costs  of 
the  reference. 

Sedper  Bayley  J.  Can  the  arbitrators  award  costa 
to  themselves  i 

Lord  Ellenborouoh  C.J.  This  has  been  a  point 
so  often  settled  that  we  cannot  now  entertain  it. 
There  is  no  doubt  that  the  arbitratora  cannot  award 
their  own  expences  under  such  a  submission. 

However,  the  Court  granted  a  rule  JSisi,  but  which 
was  afterwards  discharged. 


1815. 

8M  May. 

If  a  par^  ob- 
tain a  rale  for 
Betting  aride 
judgment  and 
executkm,  on 
condition  of 
his  paying 
coetBytheCoort 
will  not  issue 
an  attachment 
in  the  first  in- 
stance for  not 
paying  those 
costs. 


against  Mynde. 


npHE  defendant  in  this  case  had  signed  judgment  of 
n(m  pros,  and  sued  out  an  execution  for  the  costs, 
and  made  a  levy  thereon.  The  plaintiff  afterwards 
moved  to  set  aside  the  judgment  for  irregularity,  and 
obtained  a  rule  tnsi;  but  on  shewing  cause,  the  Court 
made  the  rule  absolute,  on  condition  that  the  plaintiff 
should  pay  the  costs. 

Lawes  £.  now  moved  that  an  attachment  might 
issue  in  the  first  instance,  for  not  paying  the  costs. 

But  the  Court  said,  that  they  could  only  grant  him 
a  rule  to  shew  cause  why  the  defendant  or  his  attorney 
should  not  pay  them;  and  added,  that  if  they  did  not 
pay,  or  shew  good  cause  why  they  did  not  pay  them, 
they  (the  Court)  would  then  make  an  order  for  them 
to  do  so ;  and  should  they  disobey  this,  an  attachment 
should  immediately  issue  against  them. 

Rule  Nisi  on  those  grounds. 
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Rex  against  Gilbie  .  i  ^  i & 

2lst  Nov. 

THE  defendant  was  indicted  at  the  Morpeth  sessions.  Where  am  in- 
for  rannmg  stolen  goods,  and  he  removed  the  m-  remoTed  by 
dictment  by  certiorari  into  the  King's   Bench,  and  ^'^^tL^  of 
the  Court  sentenced  him  to  be  imprisoned  for  a  space  the  defendant, 

who    W8S 

of  time  in  the  gaol  of  Morpeth.    The  Master  of  the  broii|ht  up  in 
Crown  Office,  upon  the  taxation  of  the  costs  accord-  Bench  to  »- 
ing  to  the  statutes  5  and  6  fF.  3.  c.  11.  s.  3,  allowed  ccire  sentence, 

^  being  that  lie 

the  prosecutor  the  expences  of  carrying  the  defendant  shoSd  be  im- 
from   the   King's   Bench   prison  down  to   Morpeth.  SS^a  ^i, 
Chitty  now  moved  for  a  rule,  calling  on  the  prosecutor  ^®!l!'i?**J?* 
to  shew  cause  why  the  Master  should  not  review  his  ing  thither 
taxation,  and  allow  to  the  defendant  those  costs  and  ed  to  the  de- 
expences   attending  his  removal;  and  he  intimated  ^^^^^^ 
that  he  made  the  motion  at  the  suggestion  of  the 
Master  of  the  Crown  Office,  who  thought  it  a  ques- 
tion of  some  doubt,  and  fit  to  be  discussed. 


Abbott  J.  considering  it  a  question  fit  to  be  looked 
into  upon  the  constniction  of  the  statute,  granted  a 
rule  Nisi,  and  afterwards,  in  the  same  Term,  it  was 
made  absolute. 


Rbx  against .  1814. 

14/A  Nmf. 

WT^NOWLYS,   Common   Serjeant,    moved,  that  it  Rale  granted  to 
^"^  should  be  referred  to  the  Master  of  the  Crown  mSter  o^tfe* 
Office  to  tax  the  costs  of  a  certiorari,  the  prosecutor  Ctoto  Office  to 
having  removed  the  proceedings  by  cerfiorart^  carried  of  defendant, 
it  down  to  trial,  but  afterwards  withdrawn  the  record  cert^ai,\l 
without  notice  thereof  to  the  defendant.  b^^SSSSn 

without  notice. 


ifio  COSTS. 

1814.  Le  Blanc  J.  Has  this  ever  been  done  before?  do 


rbx         ^hey  ^^^  '^rm  costs  in  the  cause  ? 

ifgaimti 


The  Master  of  the  Crown  Office  said  not^  and  that 
it  was  usual  to  grant  this  rule. 

Rule  granted. 


lei 


COVENANT. 


CoovBR  against  Robinson.  ^^^^- 

ft^HIS  was  an  action  of  covenant  for  not  paying  in  an' action  of 

tazes>  and  for  not  indemnifying  the  plaintiiF^  not  indemnify- 

•       »    . 

who  was  the  purchaser  of  a  lease,  and  in  the  deed  of  ^es^opica 
assignment  the  defendant  covenanted  to  pay  all  taxes»  o'  •^t-oti  can 
and  indemnify  the  plaintiff  from  them.  There  was  a 
ple^of  set-off,  and  a  demurrer  to  it,  and  joinder.  Man^ 
ning  contended^  that  the  amount  of  taxes  must  be  cer- 
tain, and  an  action  of  debt  might  have  been  brought 
for  the  same.     Chitty,  contra,  was  stopped 

Per  Curiam.  The  plaintiff  might  have  brought 
an  action  of  debt,  but  he  was  not  compelled  to  do  so. 
He  is  entitled  to  have  damages  for  any  injury  which 
may  have  arisen  from  the  non-payment  of  the  taxes, 
and  which  damages  must  be  ascertained  by  the  jury. 
It  cannot  betaken  as  liquidated,  and  therefore  there  ii 
no  pretence  for  the  set-off. 

Judgment  for  the  plaintiff. 


» 


VOL.  II. 


I6tt 


CRIMINAL  INFORMATION. 


^^^^'  Rbx  against  Wright. 

30lA  Afar* 

An  affidayit  to    ^flHE  Attoraej-General  moved  for  a  criminal  infor^ 
for  afc^huil'^  mation,  on  the  prosecution  of  Lord  Berkeley, 

information  for  against  the  defendant,  as  the  pablisher  of  a  Sunday 
distinctly  nega-  paper.  Called  the  Postscript,  charging  the  prosecator 
ui^thl^af^  with  haying  ravished  Lady  Deerhurst  at  his  own  caa- 
a^M^  or  tha    *^^'   during  her  honey-moon,  he   being  intoxicated, 
ciMne  be  ge-    and  going  into  her  room  in  the  dark,  where  she  re- 
ceived his  emi>race8  as  her  husband.    The  Attorney- 
General  produced  an  affidavit  of  the  prosecutor,  nega- 
tiving the  charges,  in  order  to  found  his  motion ;  the 
affidavit  swore  that  the  prosecutor  did  not  go  into  her 
room  against  her  will. 

The  Court  thought  that  this  was  not  a  sufficient 
negative ;  and  added,  that  they  always  require  a  direct 
negative,  this  being  the  constant  rule,  and  always 
strictly  attended  to,  except  when  the  party  was  abroad, 
or  the  charge  was  so  general  that  it  cannot  be  an- 
swered. 

Lord  Ellenborough  C.J.  referred  to  Rex  v. 
Haswell,  and  Rex  v.  Bate,  DougL  387 ;  and  to  a  case 
where  the  party  was  charged  with  monopolizing  the 
bread  in  India,  and  starving  the  people. 

Le  Blanc  J.  referred  also  to  the  Brewers*  case, 
where  the  application  was  refused,  because  they  did 
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not  distinctly  negative  the  charge;  and  he  added,  it        1815. 
was  usual  to  do  it  in  the  words  of  the  charge.  ~Rez~ 

agttuut 
Wright. 
Information  refused  till  a  better  affidavit  produced. 

Afterwards  {June  8th,)  a  rule  Nisi  was  granted,  on 
the  prosecutor's  producing  better  affidavits. 


Rbx  against  Hilbers. 


1818. 


9tkFeb. 


MMARRTAT  shewed  cause  against  a  rule  obtained  On  motion  for 
by  Scarlett,  for  a  criminal  information  against  m»tion  agunst 
the  defendant  for  a  conspiracy  to  raise  the  price  of  oil,  ^dw^urinR*' 
by  making  fictitious  sales,  and  monopolizing.  He  to  raise  price 
said  the  conspiracy  was  denied,  and  the  monopoly,  as  appeardistinct- 
here  stated,  was  no  oflFence  at  common  law,  and  the  i^oS^i^d^to- 
statutes  were  all  repealed.  gcthcr,  as  it  is 

*^  no  offence  for 

an  individual 

PsR  Curiam.    What  other  person  has  been  shewn  ^deim>u^.*^ 
to  have  been  a  co-conspirator  i  no  one.    In  this  case 
therefore  there  can  be  no  conspiracy. 

Rule  discharged. 


m2 
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DECLARATION. 


18^. 


iiM  Fa. 


M'QuoiCK  against  Davis. 


Itiflintffiilar  IMTOTION  to  set  aside  jadgment  for  irregularity; 
writ  and  the  fint,  that  there  was  no  personal  service  of  the  writ 

nSSon  ^^  on  the  defendant ;  and,  second,  that  Uie  notice  of  de- 
fame  time;  but  claration.  and  the  copy  of  the  writ,  were  both  served 

where  the  de-  '^'^ 

fendant  omit-  at  the  same  time.  In  June  last  the  action  was  com- 
rantage  of  the  m^nced  against  the  defendant,  who  is  a  sheriff's  offi« 
o^eciaon  mitii   ^^  ^^^  ^^  ^yji^  j^uj  Qotice  of  declaration  were  served 

after  jadgment         ' 

was  signed,  on  the  same  day,  at  bis  house.  The  defendant  imme- 
tennhadelapB-  diately  served  the  plaintiff  with  a  notice  of  this  irregu* 
5w^*J2t^t  ^*"^y'  ^^*  notwithstanding  which  the  plaintiff  pro* 
aside  the  judg-  ceeded,  and  filed  common  bail.    Both  parties  lay  by 

inent  with 

flosu(a).  until  the  1st  of  January  last,  when  the  plaintiff  signed 

judgment,  and  on  the  l6th  of  that  month  he  executed 
a  writ  of  inquiry,  and  in  this  Term  the  plaintiff  ap- 
plied to  set  aside  the  judgment. 

Peake,  Serjeant,  for  the  plaintiff,  and  Wilde  for  the 
defendant,  contended,  on  the  one  hand,  that  the  de- 
fendant was  guilty  of  laches,  in  coming  so  late  to  the 
Court  with  the  objection  stated^  and  therefore  he 
could  not  be  relieved;  and  on  the  other  hand,  that 
the  plaintiff  was  entitled  to  no  indulgence,  in  having 
gone  on  with  the  proceedings  after  he  had  been  ap- 
prised of  the  irregularities  complained  of. 

The  Court  thought  the  plaintiff's  judgment  #as 
irregularly  signed ;  but  it  must  be  set  aside  without 
costs,  the  defendant  undertaking  to  appear  and  plead 
forthwith. 

Rule  absolute,  without  costs. 

■  ■  ■  ■  ■    I        ■  ■  ■  ■  ■  I  ■  ■    ■     ■  ■ ■  1 1 1 

(e)  See  next  case. 
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Hill  against  Parker.  ^^^^* 

7lh  June. 

JEj   LAWES  shewed  cause  against  a  rale  of  Abbott,  a  notice  of  dc- 

to  set  aside  a  declaration  and  subsequent  proceed-  ^^^^' 

ings,  for  irregularity,  in  serving  the  copy  of  the  writ  copy  of  a  writ, 

J       -.•  i«  1     1         .  1  .  m«  is  bad,  and  the 

ana  notice  ot  declaration  at  the  same  time.  The  ser-  defendant  b  in 
vice  was  in  last  Hilarif  Term,  and  nothing  further  was  ^1^^^^?  u 
done  till  the  notice  of  enquiry  in  vacation  after  Easter  |{h«  «>inM  to 

T      .y  the  Coart  im- 

Term,  and  this  rule  was  obtained  the  fourth  day  of  mediately  alter 
this  Term.    It  was  contended,  that  the  defendant  was  the  piUntiff 
too  late  in  this  application.  ^^^* 

Abbott,  contra,  said,  that  they  were  not  obliged  to 
take  it  for  granted  that' they  were  proceeding  upon  this 
bad  notice,  and  that  they  were  in  sufficient  time  if 
they  came  to  the  Court  immediately  after  the  next 
step  they  took  upon  such  notice. 

Bayley  J.  assented,  and  said,  that  they  were  not 
to  assume  that  the  plaintiff  would  proceed  on  a  notice 
which  was  in  fact  a  nullity.  But  the  declaration  was 
good,  and  therefore,  as  to  that,  the  rule  must  be  dis- 
charged.    But  as  to  the  remainder. 

Rule  absolute,  but  without  costs,  for  the  de- 
fendant obliged  the  plaintiff  to  come  here, 
having  moved  to  set  aside  more  than  was 
objectionable. 


Anonymous.  ^^^^' 

6th  Jmne. 

/WBBOTT  shewed  cause  against  a  rule  of  Reader,  judgment  let 
^^  for  setting  aside  a  judgment.  He  admitted  that  ^^^  ^' 
there  was  on  the  face  of  the  affidavit  a  ground  to  set  filing  dedan- 
aside  the  declaration,  as  being  delivered  in  chief  be-  before  appear- 
fore  the  common  appearance  was  filed ;  but  he  said,  ^^*' 
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1815*       as  the  motion  was  to  set  aside  the  jadgment,  the  Court 
ANOMTMoui,   ^ould  not  do  that»  though  they  might  have  set  aside 
the  declaration  if  the  motion  had  been  put  in  that 
shape. 

Le  Bxanc  J.  The  motion  should  have  been  to 
have  set  aside  the  declaration,  and  all  proceedings 
thereon ;  by  moving  to  set  aside  the  judgment  they 
cannot  afterwards  move  to  set  aside  the  declaration^ 
and  therefore  they  have  ai&rmed  that;  but  as  the 
Court  sees  the  foundation  of  the  judgment  is  wrong, 
they  must  set  it  aside. 

Rule  absolute. 


Id  14.  Campbell  against  Palmer. 

2&ikNoo. 

Seiriccable         W  ONG  moved  to  set  aside  proceedings,  for  variance 
MMudMw^  between  writ  and  declaration.    Two  writs  had 

rSdo*^  L^!t^  ^^^  issued,  one  bailable  in  assumpsit,  the  other  not 
the  Ttrianee  is  bailable^  but  requiring  defendant  to  answer  in  a  plea 
of  trespass  and  assault^  and  one  declaration  was  deli- 
vered in  assumpsit,  the  other  in  trover.  He  contended 
that  the  latter  was  a  variance  from  the  writ  io  trespass 
and  assault,  and  cited  the  dictum  in  Triving  v.  Jones,  * 
5  T.  R.  46«. 


Batlet  J.  If  no  declaration^  by  the  bye,  was  filed 
till  the  end  of  the  second  Term,  the  plaintiff  may 
declare  in  any  form  of  action.  In  cases  of  all  bills  of 
Middlesex  for  trespass,  if  this  motion  was  granted  they 
could  not  sue  in  assunqtsit,  which  is  every-day's 
practice. 

Motion  refused. 


167 


DISTRESS. 


1818. 

Jbnnbr  against  Yolland.  (In  Exchequer.)        ^cmIZ 

l^N  a  former  day  a  rule  had  been  obtained  by  Pell,  Landlord  dia- 

Serjeant,  Gaselee,  and  fVylde,  to  shew  cause  why  oftheplough, 

a  verdict  for  the  defendant  in  this  case  should  not  be  ^^^'^J^e*'* 

set  aside,  on  the  sround  of  misdirection  of  the  Judge  diligence  to  as- 

'  °  •■  r  certain  whetner 

to  tne  Jury.     It  was  an  action  for  taking  beasts  of  sufficient  ^- 
the  plough  for  a  distress,  whilst  there  were  other  Landiwdnot 
things.  And  on  the  trial  Abbott  J.  left  two  points  to  ^^i,**^^^ 
the  jury :  First,  whether  the  defendant^  by  due  diligence,  sale  at  higher 
could  have  known  that  there  was  sufficient  distress,  expected. 
without    taking   beasts   of    the   plough.      Secondly, 
whether  the  sale  was  fair,  and  for  the  best  prices.    Pell, 
Serjeant,  abandoned  the  second  point. 

Williams  now  shewed  cause;  and  cited  51  Hen.  3. 
and  1  Burr.  583.  The  sale  was  not  the  question.  It 
was  the  taking  every  thing  on  premises,  and  it 
should  have  been  proved  that  there  was  a  very  consi- 
derable excess.  [Garrow  B.  In  cases  for  excessive 
distress.  Lord  Ellbnborough  C.  J.  always  considered 
that  the  landlord  might  take  things  which  could  be 
got  together,  rather  than  those  of  a  bulky  nature, 
which  could  not  be  divided.]  fViUiams.  The  property 
taken  must  be  sold  in  the  ordinary  way. 

Adami,  on  same  side.  The  sale  was  not  thegravamen* 
The  question  was,  whether  a  person  who  took  the  dis- 
tress, had  reasonable  ground  to  think  the  goods 
alone  were  sufficient.  If  enough  had  not  been  taken, 
and  a  second  distress  was  made,  thefe  would  have  been 
an  action.  If  otherwise,  the  propriety  of  the  distress 
would  depend  upon  extraneous  circumstances.    There 


/• 
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1818.        is  DO  authority  to  shew  that  you  most  begin  the  sale 
jxNNBR       ^ith  any  particular  article,  or  sell  any  particular  thing 

Tolland. 

Bay  LEY  J.  There  were  only  14/.  surplus,  according 
to  the  estimation  of  defendant's  neighbours.  No 
landlord  would  take  beasts  of  the  plough,  if  his  right 
so  to  do  was  to  depend  on  future  circumstances. 

Gaselee,  contra.  The  sale  was  the  gravamen  by  law, 
and  was  sufficiently  averred  in  the  declaration.  The 
sale  was  the  gravamen  under  the  stat.  of  Will.  S. ;  for 
if  the  landlord  sells  under  that  statute  what  he  could 
not  take  under  the  former  statute,  he  is  liable  to  an 
action. 

Gabrow  B.  The  declaration  concludes  against  the 
form  of  the  statute,  in  the  singular. 

Gaselee.  The  sale  was,  at  all  events,  evidence  to 
shew  that  the  distress  of  beasts  of  the  plough  was  un- 
necessary;  there  was  an  excess  of  75/.;  the  beasts  of 
the  plough  were  sold  for  only  one  quarter  of  that  sum. 

Wylde,  on  the  same  side.  It  is  a  question  if  the 
landlord  is  discharged,  by  shewing  he  acted  on  the 
opinion  of  persons  in  whom  he  confided ;  and  whether 
the  sale  was  evidence  of  an  excess.  No  extraordinary 
prices  at  the  sale  were  shewn  to  have  been  given,  and 
yet  there  was  a  great  overplus.  As  notice  to  the  land- 
lord of  the  value  of  the  goods  is  not  necessary,  due 
diligence  is  no  answer  to  the  first  question. 

Wood  B.  The  whole  question  is  on  the  first  count, 
whether  it  was  found  or  not.  It  is  said  that  the  sale  is 
sufficient  to  support  the  evidence  of  an  excessive  dis- 
tress :  but  that  is  not  sufficient  unless  the  distress  it- 
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self  was  illegal;  that  is  the  only  question.     I  think  the        1818. 
distress  was  properly  made  :   whether  there  was  other       jenver 
distress  does  not  depend  upon  subsequent  events,  as  a      ymi^h. 
sale  at  a  high  price.    The  true  construction  is,  I  think, 
according  to  fair  price,  in  fair  judgment,  at  the  time 
of  the  distress.  So  the  direction  was,  whether  there  was 
reasonable  diligence  used  in  the  estimate,  and  I  think 
it  right.    On  the  estimate  it  does  not  appear  there  was 
sufficient  property  without  beasts  of  the  plough.    The 
rent  was  1942.     The  appraisement  on  oath  was  211/., 
being  ISL  or  14/.  more  than  the  rent.    It  has  been  said 
there  might  be  a  second  distress  :   that  is,  if  all  was 
sold ;  and  in  the  mean  time  the  tenant  might  drive  the 
cattle  away. 

Garrow  B.  I  am  of  the  same  opinion.  The  evi- 
dence was  left  to  the  jury,  and  the  direction  of  the 
judge  was  correct.  The  jury  have  found  that  the  dis- 
tress was  reasonable.  The  direction  is  objected  to, 
first,  that  the  distress  was  at  the  landlord's  peril,  and  he 
was  liable,  if  the  excess  were  shewn  by  future  events ; 
I  think  it  a  fair  construction,  that  reasonable  diligence 
is  sufficient,  fidly.  It  was  said  that  beasts  of  the 
plough  must  be  sold  first ;  there  is  nothing  in  the  sta- 
tute to  shew  that  there  must  be  a  second  sale,  but  if 
that  is  so,  no  landlords  will  ever  take  beasts  of  the 
plough ;  and  before  a  second  distress  is  made  they  may 
be  driven  away,  or  a  judgment  creditor  may  seize 
them.  In  this  particular  case,  when  the  distress  was  • 
taken,  the  value  of  farming  stock  was  very  low,  and 
the  sales  under  the  distress  were  particularly  so.  The 
defendant  bid  himself,  and  improved  the  sale.  The 
auctioneer  says  there  would  have  been  a  difficulty  to 
raise  the  rent  without  the  beasts  of  the  plough.  I  think 
the  verdict  right,  and  that  the  parties  acted  bonajide.. 

Rule  discharged. 
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Dob  ex  dem.  Hammbk  and  Corporation  ofPhv- 
.'  MOUTH  against  Filus. 

Vddict  io  TN  this  ejectmeot  on  several  demises^  the  plaintiff 
eoontonatop-  obtained  a  yerdict  only  on  the  first  demise,  stated 
K^ptr^**  to  have  been  made  by  the  corporation  of  Plymo\ith. 
i^^t  his  an.  At  the  trial,  evidence  was  given  that  the  corporation 
without  hif  had  given  no  authority  for  their  names  tobe  used;  and 
S^^^^l^^i  on  this  ground,  and  on  an  affidavit  that  no  such 
•■^  W-         authority  had  been  given,  Pell^  Serj.  obtained  a  rule  to 

shew  cause  why  the  verdict  should  not  be  set  aside. 

Casberd  now  shewed  cause,  and  relied  on  the  case 
of  Doe  ex  dem.  Fine  and  others  v.  Figgins  and  another, 
3  Taun^.  440(a). 

The  Court,  however,  distinguished  that  case  from 
the  present,  and  said  that  certainly  the  want  of  autho- 
rity was  sufficient  to  set  aside ^he  verdict,  provided 
the  affidavit  to  ground  the  motion  clearly  proved  the 
want  of  such  authority.  The  affidavit  being  suffi- 
ciently positive  and  certaih  in  this  respect,  the  Court 
pronounced  the  rule 

Absolute. 


(a)  In  AT.  T.  1817,  in  aa  cjeetmsnt  on  demiie  of  Hmueil  and  of  Gjr- 
poraHan  of  Plptutak,  after  veidict  for  plaintiff,  the  Comt  of  King'*  Bench 
stayed  judgment,  on  affidavit  that  the  Corporation  had  not  giren  consent 
to  use  their  name.  Mhufdm,  attorney,  AtdernuuAitry,  lltfa  Jkn.  1819. 
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1820. 
Doe  dem.  Shepherd  and  another,  against  Roe.        

^  23rd  Feb. 

CHITTY  moved,  on  a  former  day,  for  a  rule  nisi,  K  »  peraon  be 
n^wftii  in  A  de- 
why  the  name  of  one  of  several  lessors  of  the  cUntton  in 

plaintiff,  who  was  beneficially  interested  in  the  estate,  0B«*S*Sie** 

as  a  co-heir  in  gavelkind,  should  not  be  struck  out  of  ^^^J^  ^^ 

declaration,  he  having  been  made  co-lessor  without  his  without  hit 

consent,  and  without  any  tender  of  indemnity  :  such  ^Lty'm^^ 

lessor  swore  to  these  facts.  J*'**  deda». 

tioiiiiiA^,  be* 
lore  Apfew- 

Campbell  opposed  the  motion,  on  ground  of  its  being  coSt  tohaJe* 
premature,  before  appearance^  and  that  it  did  not  ap-  mch  party'* 
pear  that  motion  was  on  behalf  of  such  lessor.  out  of  dedm- 


tion. 


HoLBOYD  J.  It  is  proper  to  move  before  appear- 
ance ;  and  as  less<Mr  swears,  that  shews  the  motion  is 
on  hb  behalf. 

Rule  absolute. 

Dob  dem.  Thomas  against  Roe. 


1814. 

IIM  Feb. 


W^JNG  moved  for  judgment  against  the  casual  Judgment 

ejector,  stating  that  the  declaration  was  by  thecaauaiejec- 
original,  and  the  notice  at  the  foot  thereof  was  not  ^churationwu 
"  wheresoever,  &c.''  but  as  in  proceedings  by  bill  in  byori^ai,and 

the  notice  was 

the  K.  B. ;  and  referr^  to  Doe  v.  Hazkw(H>d,  3  T.  R.    as  if  by.bui, 

omitting 

Per  Curiam.   It  is  suiSicient.  cTcr,&c!"' 

Judgment  against  the  casual  ejector.       ?°^  **  was  held 


immaterial. 
1814. 


Anonymovs. 


15M  Jtme. 
Rule  nisi  for 


^^ASELEE  applied  for  judgment  against  the  ca-  judpnent 

sual  ejector,  where  notice  had  been  given  by  SJ^^|[^^! 
mistake,  for  Hilary  instead  of  Trinity  Term,  but  the  tor  where  the 

•^  ,  notice  was  in 

tenant  in  possession  was  afterwards  informed  of  the  thewrongterm, 

_. .  .    1  but  the  tenant 

"n^Stake.  inpowessionaf- 

Rule  Nm,        terwards  knew 

of  the  mistake. 
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1815. 


6tk  Fsb. 


GooDTiTLB  dem.  Ranger  against  Roe. 


Dedantioii,  MM'ACK.jiNESS  moved  for  judgment  against  casual 
Miek.  Teim,  ejector.    The  declaration  was  entitled  MichaeL 

^ii^ho's.  *»«*  Term,  54  Geo.  3.  instead  of  55  Geo.  3.  and  the 
^Si*^w  ^*^  notice  to  appear  was  dated  1 1th  January,  1815,  requir- 
isis^r^iiiriiig  ing  the  tenant  in  possession  to  appear  *'  in  next 
p«ir<< n^      Jltfary  Term/'     This  mistake,  it  was  submitted,  was 

Le  Blanc  J.  ruled  that  the  declaration  was  suf- 
ficient, and  consequently 

Rule  absolute. 


18£0. 

lllA  Feb. 


Doe  against  Greaves. 


The  notioeio  JDOJVEN  moved  for  judgment  against  the  casual 
^^7H^^^  ejector,  and  mentioned,  that  the  notice  at  the 

next,"  instead   foot  of  the  declaration  required  the  defendant  to  ap- 

of  "  Milan/ 

TermncS,"  pear  in  rrtiM/yTerm  next,  instead  of  Hilary  Term 
loit^'^L^  next ;  contending,  that  as  it  was  a  mere  clerical  mis- 
the  casud^ejec-  take,  the  tenant  in  possession  could  not  be  deceived. 

HoLROTD  J.  (a)  was  of  opinion,  that  the  error 
would  not  vitiate  the  proceedings,  and  therefore  grant- 
ed a  rule  for  judgment. 

(a)  The  only  judge  in  Court. 

^Q^^'  Anonymous. 

14M  Abv. 

AwiongtiUeof  M^ARJRYiir moved  for  judgment  against  the  ca- 
AeTeimin  a    JrM  ^^^j  ejector,  on  an  affidavit  of  the  sufficient  ser- 

GeciATfttion  in  j  '  •  i   j 

ejectment, ban  yicc  of  the  declaration.  The  declaration  was  entitled 
S^*^^        Trimly  Term,  56  Geo.  3.  which  had  not  yet  arrived,  and 
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there  was  no  date  to  the  notice  farther  than  that  of        1815. 
the  service  tiiereof.     However,  AvoMTxoua. 

Lf  Blanc  J.  thought  it  an  immaterial  error. 

Rule  absolute. 


Anonymous. 


1816. 


27tk  Jan, 


WM^  E.  TAUNTON  moved  for  judgment  against  Jadgmcnt 

the  casual  ejector,  on  the  usual  affidavit  of  the  casual  ejcc- 
service.  The  declaration  was  entitled  as  of  Hilary,  in-  JSciaratfc^  wm 
stead  of  Michaelmas  Term,  but  the  notice  to  appear  entitiedbymia- 

'  **  take  of  a  wrong 

was  right.  Term. 

Baylby  J.  thought  the  mistake  immaterial. 

Rule  absolute. 


c 


.  1817. 

Anonymous.  — . 

^ROSS  moved  for  judgment  against  the  casual  ^  the  title 
ejector,  on  the  affidavit  of  sufficient  service.  The  ti«n  in  eject- 
title  of  the  declaration  was  as  of  Michaelmas,  instead  of  ^^^^  n^^* 
Easter  Term,  but  the  Term  in  the  notice  was  right.       toappearthere. 

°  to  u  correct, 

the  defect  in 

The  Court  said  that  it  was  an  immaterial  mis-  ^^^^  " 
take,  since  the  notice  was  correct ;  and  granted  judg- 
ment. 


Anonymous.  ^^^^' 

30M  Jan. 

/WDAMS  moved  for  judgment  against  the  casual  Judgment 
•^  ejector.    The  declaration  stated  that  J.  Mills  g^clSWcc- 
(the  real  defendant)  was  attached  to  answer,  &c.  and  ^  though  the 

^  real  defend- 

then  went  on,  and  used  the  name  of  the  casuc^  ejec-  ant'a  name  was 

tor  throughout  the  remainder  of  the  declaration.  beginning  of 

the  declaration,  instead  of  the  caraal  ejector.  But  the  party  should  amend. 
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1816.  HoLsoTD  J.    You  maj  have  jadgment,  bat  it  is 

AKOMTMouf.    worth  your  consideration  whether  it  will  not  be  advise. 

able  for  you  to  amend ;  for  though,  if  the  defendant 

does  not  appear,  this  will  be  immaterial,  yet  if  he 

does,  he  may  set  aside  your  proceedings. 


Doe  an  the  dent,  of  Phillip  Worthington  and 
James  Worthington  against  Butcher. 

Thedecbntion  ADAMS  moved  for  judgment  against  the  casual 
iSSkd*^^  ejector  in  this  case,  and  thought  it  necessary  to 

on  Uie  dcmiae  mention  a  peculiarity  in  the  proceedings,  before  the 
b:'  and  the  rule  for  judgment  was  drawn  up.  The  title  ot  the 
Bcrvfccofthe*  cause  in  the  declaration  was  "  Doe  on  the  demise  of 
u^ftenmnt  ^**^«>  Worthington  and  James  Worthington  v.  Butcher-:' 
in  poBsenioii  and  jn  the  affidavit  of  the  service  of  the  declaration, 
«<  Doe  on  the  the  causc  was  entitled  '^  Doe  on  the  demise  of  James 
a!Tb!^J^^  Worthington  and  PhilUp  Worthington  y.  Butcher^ 
the  Court,  not-  merely  chaneine  the  order  of  the  names  of  the  lessors 

withstanding  -^  o     o  ,  .  i     i  j   •        i. 

the  variance     of  the  plaintiff  from  that  in  which  they  stood  m  the 

hetween  the        .     .         . 
arrangement       declaration. 

of  the  leaaoTB* 

j^enf^  Th  e  Court  said  it  was  a  mere  clerical  mistake,  and 
2SS*e*lctor    ordered  the  rule  for  judgment  to  be  drawn  up. 

1815.  Dor  dem.  Field  against  Roe. 

I9th  June,  . 

Serviceofade-  T ITTLEDALE  moved  for  judgment  against  the 
daration  in  "^^  casual  ejector.  There  were  two  tenants  in  posses- 
oM*S?  two"  8ion,being  joint  tenants  and  copartners  in  trade :  service 
^iiho*w1nL  of  the  declaration  was  good  as  to  one,  but  the  other 
copartners  in     jjg^j  ^q^  \y^Q^  served  at  all ;  and  LittledaU  contended 

trade,  is  not  i  •  r  c 

sufficient  to       that  it  was  unnecessary,  as  the  service  of  one  was  sut- 

lultidffB  to  Judgment  against  the  casual  ejector  in  the  first  intUnce,  but  there  must  be  a 
rule  to  shew  cause  (a). 

(a)  1  B.  and  P,  369. 
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ficieDi;  for  if  they  were  only  joint  tenants  it  would  1815. 

have  been  safBcient  for  a  rule  nisi,  but  where  they  are  doe  dem, 

copartners  in  trade  they  are  entirely  of  the  same  inter-  ^''^o  J"/ "*~' 
estj  and  the  plaintiff  is  therefore  is  entitled  to  a  rule 
absolute  in  the  first  instance. 

a 

Bayley  J.    We  can  only  look  to  the  joint  interest 
in  the  estate  as  joint  tenants. 

Judgment  against  one^  rule  to  shew  cause  at 
Chambers  as  to  the  other. 


Right  ex  dem.  against  Wrong. 


1817. 

7th  Jan. 


'M3AYLEY,  R.  moved  for  judgment  against  the  ca-  a  role  mn  for 

sual  ejector,  on  an  affidavit  that  the  declaration  ^^i^'^^e 
had  been  served  on  one  of  three  persons  who  were  all  camiai  ejector, 

^  where  the  ser- 

tenants  in  possession,  without  namine  them  as  joint-  Tioewasonooe 

.    .  -I   T>     I  J    of  three  ten- 

tenants,  or  tenants  m  common  ;  and  Bayley  contend-  ants  in  posset- 
ed that  it  was  unnecessary  so  to  state  them,  because,  ^||^4te  dH 
being  in  possession  generally,  and  not  of  separate  parts  ^^  ^^  ^°^ 
of  the  premises,  the  inference  was  that  they  were  joint-  Mit8(a). 
tenants,  and  the  defendant  could  not  swear  to  their 
mesne  interest  in  the  premises ;  and  he  cited  the  case 
of  Doe  ex  dem.  Bailey  y.  Roe  (b),  where,  under  similar 
circumstances,  the  affidavit  only  stated  that  the  three 
defendants  were  in  possession  of  the  premises ;  and  he 
read  Lord  Eyrb  C.  J/s  judgment. 

Lord  Ellbnborou6H  C.  J.  thought  the  service 
upon  one  of  two  persons  in  possession  was  sufficient, 
and  he  granted  a  rule  Niii. 

(a)  The  affidavit  mnst  shew  that  they  are  all  in  possession.  1  Chitiy't 
Repts.  141. 

{b)  1  iToi.  and /W.  369. 
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1814. 

27M  Jm. 


Anonymous. 


Rule  nut  ^WlINDAL  moved  that  the  service  of  a  declaratioo 

granted  where     JL      ,       ,  ^ 

theieiricewu  '^^  ejectment  on  one  of  two  joint  tenants  in  pos- 

j\5iit-teMntr°   session  should  be  deemed  good  service,  and  he  cited 

the  case  of  Doe  ex  dem,  Bailey  v.  Roe,  I  JB.  ^  P,  S69. 

Bayley  J.  granted  a  rulie  'Nisi  (a). 

(a)  The  rule  for  judgment  in  the  cue  in  1  B.  and  P.  369,  absolute  in 
the  first  instance.  The  tenant  himself  must  be  served,  and  not  the  aer- 
rant.    1  Chiity'%  Rep.  121. 


1814. 


22dJune. 


Doe  ex  dem.  Murphy  against  Moore,  and  others. 


Though  serHce  ^  OMYN  moved  for  judgment  against  the  casual 
in^ectment  ejector.    There  were  three  defendants,  who  held 

sm^  defend-  severally.  The  service  (as  appeared  by  the  affidavits 
ante  18  not  produced)  was  perfect  as  to  two,  but  imperfect  as  to 
judgment  will  the  Other.  Comyn  therefore  moved  for  judgment 
agi^t  the       against  the  two  only. 

other  two. 

And  the  Court  granted  the  rule  for  judgment. 


1818. 


6th  Nov. 


Doe  dem.  Batson  against  Roe. 


Theaffidayitin   ^ASBERD  moved    in    an  .lection  of  ejectment 
rale  for  judg-  for  a  rule  for  judgment  against  the  casual  ejector, 

the'^^su^^ec-  '^  appeared  that  the  tenant  in  possession  kept  out  of 

tor,  where  the  ■    ■  ,  .  ■      ., ■■ 

tenant  keeps 

out  of  the  war,       W  Where  the  tenant  absconds  or  keeps  ouk  of  the  way  to  avoid  being 

should  state  tne  senred*  the  copy  of  the  declaration  should  be  deltyered  to  one  of  his 

belief  of  the       family ;  or  if  there  be  no  one  in  possession,  may  be  affixed  on  some  con- 
deponent  that        .  _.    -..  .  JL..  «       ^.  l    *  „««      *  ..    .^ 

he  kept  out  of    ^P^<^^^^  V^  ^^  ^®  premises.    Tidd,  Prac.  6th  ed.  509.    Any  peculianty 

the  way  to  >°  ^^^  senrice  of  the  declaration  in  ejectment  should  be  mentioned  to  the 

avoid  being        Court  on  moving  for  judgment  against  the  casual  ejector.    The  general 

senred  {b),  ^^^  respecting  the  affidavit  of  service  of  the  declaration,  will  be  found 

detailed  in  Adams  on  Ejectment,  2nd  ed.  213. 
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the  way,  and  could  not  be  served  with  the  declaration ;        18 18. 
bat  the  affidavit  upon  which  the  motion  was  ground-  DoBAnTsAT- 
ed  did  not  state  any  reason  for  the  tenant's  keeping  out    ^^^^^^j^^ 
of  the  way,  or  that  he  did  it  to  avoid  being  served. 

Abbott  J.  expressed  an  opinion  that  the  affidavit 
should  state  the  belief  of  the  deponent,  that  the  party 
kept  out  of  the  way  to  avoid  being  served  with  the  de- 
claration in  ejectment. 

Rule  refused,  in  order  that  the  affidavit  might 
be  amended. 


Doe  demThowE  against  Roe. 


1814. 


c 


'/{OSS' moved  for  judgment  against  casual  ejector,  Judgment  as 
on  an  affidavit  which  stated  that  the  declara-  ^^/wlme 
tion  was  stuck  up  upon  the  house ;  that  no  one  waa  hanw^murt* 
in  the  house,  and  that  the  neisrhbours  believed  the  »tateiiithc 

,  affidayit  that 

tenant  had  absconded.  the  party  has 

abaoiiided  wUh 

Dampier  J.  It  is  not  sufficient  to  swear  that  no  the  seirice,  or 
one  was  in  the  house.  If  there  was  a  vacant  possession  J^^***h>lS*' 
the  party  must  proceed  as  such ;  but  almost  any  matter  belief  of  it 
will  suffice  to  prevent  a  vacant  possession.    The  affi- 
davit should  go  on  to  state  that  the  deponent  believes 
the  tenant  has  absconded  to  avoid  being  served,  in 
which  case  you  may  have  judgment  against  the  casual 

ejector. 

Rule  refused. 


Anonymoius.  ! 

f^ARLOW  moved  for  a  rule  to  shew  cause  why  the  An  affidavit  to 
service  of  a  declaration  in  ejectment  should  not  §^32^*  ST 


service  of  a  declaration  in  ejectment  be  good,  stating  that  the  tenant  kept  out  of  the  way, 
&c.  is  insufficient,  unless  it  swear  that  the  person  serving  the  declaration  searched  for  the 

defendant,  and  conld  find  him  no  where  (a)  • 

I  -     I ■ — ■ — ■ — — 

(a)  See  an/if,  176,  note.  Service  of  a  declaration  in  ejectment,  by  leanng 
VOL.  II.  N 


i7e 
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IS  13.  i,^  deemed  sufficient,  and  also  that  the  Court  should 
AiroNTMovt.  direct  that  the  service  of  the  rule  on  the  premises 
should  be  deemed  good  seryice.  The  affidavit  to 
ground  the  motion  stated,  that  the  tenant  in  posses- 
sion had  deserted  the  premises  fifteen  months^  that  the 
declaration  had  been  served  on  the  tenant's  servant 
maid  on  the  premises,  and  that  the  nature  of  the  decla- 
ration had  been  explained  to  her ;  but  the  affidavit  did 
not  proceed  to  state  that  the  person  serving  the  decla- 
ration had  searched  for  the  tenant  and  could  not  find 
him,  or  did  not  know  where  he  could  be  found,  &c. 

Bayley.  J.  said  it  was  insufficient. 

Rule  refused. 

it  with  a  servmnt  of  the  teaant  in  poBsessiony  is  bad,  for  want  of  an  ac- 
knowledgment that  the  seirant  had  reoeired  it.  1  Chittyy  100  ;  and  see 
poity  1 87.  Where  the  tenant  keeps  oat  of  the  way  to  avoid  being  served,  it 
will  be  sufficient  to  deliver  a  copy  of  the  declaration  to  one  of  his  funily  ; 
or  if  there  be  no  one  in  possession,  it  may  be  affixed  on  some  conspicuous 
part  of  the  premises.  Adam*  on  Ejectment,  2nd  ed.  210.  T^ddy  6th  ed. 
509,  510.     Bnmes,  172. 


1816. 

2Ul  Acw. 

Rule  nisi  and 
afterwards 
rule  absolute 
for  judgment 
against  the 
casual  ejector, 
where  the  house 
was  shut  up  and 
no  tenant  was 
in  possession, 
and  the  decla- 
ration was  stuck 
up  on  the  most 
conspicuous 
nart  of  the  pre- 
mises. 

d 


Doe  ex  dem.  Hele  against  Roe. 

EV  LAWES  moved  for  judgment  against  *the 
*  casual  ejector,  on  an  affidavit  swearing  that  for 
some  days  previous  to  the  service  of  the  declaration, 
the  premises  in  dispute  were  shut  up,  and  no  body  was 
there ;  and  that  on  the  %d  Nov.  1816,  a  copy  of  the 
declaration  was  fixed  on  the  door  of  the  house,  being 
the  most  conspicuous  part  of  the  premises  \  and  £. 
Lawes  referred  to  Fenn  ex  dem.  Buckle  v.  Roe,  1  New 
Repts.  293. 

Abbott  J.  granted  a  rule  nisi,  as  it  was  so  done  in 
that  case ;  and  he  added,  that  the  service  of  the  rule 
should  be  made  in  the  same  manner  as  the  declaration, 
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and  that  it  should  be  deemed  good  service,  unless  the 
teoant  should  be  found. 

Rule  Ni$i,  afterwards  absolute. 


B 


Anonymous.  ^^^^' 

14M    AToi;. 

OLLAND    moved    for   judgment    against   the  Rule  abmlate 

/v*  '    t  •      for  judgrnicnt 

casual  ejector,  on  an  affidavit,  that  the  tenant  in  against  the 
possession  being  out  of  the  way,  and  as  no  access  to  ^|^^ SleMr- 
her  could  be  obtained,  except  a  reference'  to  her  at-  vice  of  the  de- 

*^  ,  daration  had 

torney,  application  was  made  to  him,  and  he  directed  been  made  on 
that  the  declaration  should  be  sent  by  the  twopenny  ue^dto  have 
post  to  the  tenant's  last  place  of  abode,  which  was  done  ^•^^  **?  "*. 

■  r  y  posseaaou  bjr 

accordingly.    The  affidavit  also  swore,  that  service  thetenant,who 
had  been  made  on  the  premises,  on  a  person  whom  way,  and  aUo 
the  deponent  believed  to  have  been  left  there  by  the  nevTand^a" 
tenant  in  possession,  and  also  on  the  attorney.  ^fW*'  «*»'  ^7 

^  •'the  two-penny 

post,  according 

Abbott  J.   granted  a  rule  nisi,  and  afterwards  the  ^»adiieSon 
rule  was  made  absolute.  to  the  tenant's 

^        last  place  of 
abode. 


Dob  ex  dem.  Atkins  against  Roe. 


1816. 

8M  Nov, 
Where  the  tcn- 

ffyfNDAL  moved  for  judgment  against  the  casual  ant  in  posaes- 

^  _.        sion  is  since 

ejector.  The  tenant  in  possession  was  dead.  He  dead,  and  his 
had  no  wife  at  the  time  of  his  death,  and  no  adminis-  in^^ij  " 
tration  had  been  taken  out :  his  eoods   were  in  the  ?**  P'"n*>ff 

°  had  better  en- 

house,  and  his  servant  was  in  possession.  The  notice  deavour  to  get 
to  the  declaration  was  addressed  to  the  tenant  in  pos-  if  the  strait' 
session,  or  his  personal  representative ;  and  the  service  ^^®.  ^  ***  ^' 
thereof  was  on'the  servant  in  possession.  **>«"  *"^a*  *>"» 

*  as  tenant »  and 

serve  the  declti- 

HoLROYD  J.  I  think  it  is  insufficient;  you  must  ^sucirjandif 
take  some  other  course:  you  perhaps  had  better  en-  *»«  does  not  then 

'   •'         ^  *  resist,  perhaps 

deavourto  get  possession,  and  if  the  servant  who  is  in  it  may  be  treat- 
ed as  a  vacant 
N  9  possession. 
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18l6.       possession  resists  you,  you  may  then  treat  him  as  tew 
Doe  ex  dem.    ^^^^f  Aod  serve  him  with  a  declaration^  with  notice 
^''J?^^^**^'  addressed  to  him ;  and  if  he  does  not  resist  you,  per- 
haps you  may  then  treat  it  as  a  vacant  possession. 

Tindal.    Perhaps  service  on  the  solicitor  of  the  de- 
treased  would  be  sufficient. 

'HolroydJ.   I  think  not. 

Rule  refused. 


1815. 


7  th  June, 


Dofi  dem.  TiNDALE  against  Roe. 


An  acknow-  g^ASBERD  moved  for  judgment  against  the  casual 

the  defendant  cjector,  on  an  affidavit  that  the  house  Nvas  vacant, 

of  t^'deda-  ^^^  ^^^  notice  was  stuck  upon  it,  and  the  defendant 

ro^?cnt  to'cn-  subsequently  admitted  that  he  had  received  it.    But 

title  tbe  plain-  it  did  not  statc  that  the  admission  was  before  the 

tiffto  judgment  .         . 

i^nst  the  essoign  day. 

ciisual  ejector, 
ilnlesait  be 

a^oni  that  the  Ba  YLEY  J.  tbouG:ht  it  insufficient,  and  he  would  not 

•dmisftoh  was  ■•        •  • 

before  the  es-  grant  a  rule  nisi,  saying  it  had  b^n  refused  this  Term 

•oign  day.  ^^^^^^^ 


^^^^'  Right  dem.  Fueeman  against  Roe. 

Service  of  A  de-    ^PANKIE  moved  for  a  rule  to  shew  cause  why 

claration  in         A3  i        1 1  .  » " 

ejectment  on  a  judgment  should  not  be  entered  up  against  tbe 
tenant  in  po8-  casual  ejector,  on  an  affidavit  that  service  of  the  de- 
session  is  Ud,    claration  was  made  on  a  brother  of  the  tenant  in  pos- 

for  want  of  an  '^ 

acknowied9>  session  on  the  premises,  but  the  tenant  had  made  no 
tenant  that  he    acknowledgment  of  a  receipt  thereof. 

had  received 

•It  (a). 

Baylby  J.  said,  that  as  there  had  been  no  acknow- 


(a)  So  where  the  service  was  on  a  senMnt«  1  C&ilfyt  Rep.  100. 
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ledgment,  he  could  not  even  grant  a  rule  nm.    The  1814. 

circamstance  of  the. party  served  being  the  brother  of  moHTifeM. 

the  tenant  in  possession^  affords  no  legal  ground  for  ^^^ 

presuming  that  the  latter  received  it.  ^^ 

Rule  refused. 

1814. 

Anonymous.  

3d  Feb, 

JOICHJRDSON  moved  that  the  service  of  a  de-  Ralejiirimnt* 
claration  in  ejectment  on  the  clerk  of  a  public  service  of  a  de<^ 
body  (an  act  of  parliament  having  directed  the  clerk  ^1?^''°'^**^ 
to  be  appointed)  should  be  deemed  eood  service.  the  deik  of  a 

'^^  °  pubUcbo^(tlie 

Bayley  J.  granted  a  rule  nisi;  but  i^q  direct 

to  be  appointed 

Richardson,  on  looking  at  the  affidavit,  observed  S^^A^^^i 
that  it  was  entitled  with  the  names  of  the  real  defend-  aenrke. 
ants^  instead  of  Richard  Roe ;  and  groimd  such  a 

motion  must 

Bayley  J.  said  that  it  was  then  no  affidavit  in  the  P^^L^^.?*^** 

m  the  real 

cause  at  all,  and  if  the  rule  nisi  was  io  stand,  the  names  of  the 
plaintiff  might  be  turned  round. 


Richardson  said  l^e  would  amend  his  affidavit. 


Anonymous. 


28/A  Jime. 


l^OLAN  moved  for  a  rule  to  shew  cause  why  ser-  RnleiiMgrant- 

vice  of  a  declaration  in  ejectment  should  not  be  againstme 
deemed  good  service,  on  an  affidavit  that  it  had  been  ^^^  ^nS 
served  on  an  attorney  who  represented  himself  to  be  ^^^  dedara- 

1  /»    1  111.^    ^^^  ^^•^  made 

the  agent  of  the  tenants  in  possession,  and  who  desired  on  an  attorney, 
the  person  serving  it  not  to  trouble  the  tenants,  but  to  ^wSSftobe 
cive  it  to  him  and  he  would  appear  for  them.     Nolan  ^^^  '^ot  ft» 

^  ^*  the  tenants  m 

also  moved  that  the  service  of  the  rule  on  the  attorney  possesrion,  and 
should  be  good  service.  for'^em.^" 

The  Court  granted  a  rule  nm,  which  might  be 
served  as  moved  for. 


182 


EJECTMENT. 


18LS. 

Ui  Jmfy. 

The  Court  will 
in  the 'first  in- 
stance only 
grant  a  rule  niH 
for  judgment 
against  the 
casual  ejector, 
where  the  affi- 
davit does  not 
•wear  that  the 
Import  of  the 
declaration  WIS 
explained  to  a 
servant  to 
whom  it  was 
delivered  (a). 


Anonymous. 

^OUNSEL  moved  for  jadgment  against  the  casual 
ejector,  on  an  affidavit  that  the  person  serving 
the  declaration  went  to  the  premises  of  the  tenant  in 
possession,  and  there  found  her  ill  in  bed  up  stairs, 
but  she  said  she  could  not  come  down  stairs  to  receive 
it;  the  declaration  was  then  served  on  the  servant 
maid  to  carry  it  to  her  mistress ;  she  did  so,  and  re- 
turned, saying  that  she  had  delivered  it  to  her.  The 
affidavit^  however,  did  not  state  that  it  had  been  ex- 
plained to  the  servant,  or  that  she  had  been  desired  to 
explain  it  to  her  mistress,  or  that  she  had  so  ex- 
plained it. 

Batley  J.  on  account  of  this  defect  in  the  affi- 
davit, said  that  he  must  only  have  a  rule  to  shew 

cause. 

Rule  Nisi. 

(a)  The  contents  of  a  declaration  in  ejectment  should  be  explained  at 
the  time  to  the  partj  on  whom  the  declaration  is  served.  Adams  on  Eject- 
ment, 200. 


1816. 
Uth  Nov. 

Rule  granted 
to  shew  cause 
why  the  ser- 


Anonymous. 


JDOSS  moved  for  judgment   against  the  casual 
ejector,  on  an  affidavit  that  the  declaration  was 
ntionfi^^ect-  Served  on  the  son  of  the  tenant  in  possession,  who 
ment  on  a  son    said  that  his  father  was  unable  to  attend  to  any  busi- 

of  the  tenant  , 

in  possession,    ness,  and  that  a  person  representing  herself  to  be  the 
^s^faS^r  WM    wif'S  ^^  *^®  tenant  in  possession,  and  whom  the  depo- 

wn^toat-     j^Qj^i  verily  believes  was  such  (6),  called  at  the  office 
tend  to  any  hn-  '' 

sinew,  and  asuhsequent  admission  by  a  person  whom  the  deponent  believed  was  the  wife  of 
the  tenant  In  possession,  that  her  husband  had  received  it)  should  be  deemed  good  service. 

(b)  An  affidavit  of  the  service  of  a  declaration  in  ejectment  on  a  woman 
representing  herself  to  be  the  wife  of  the  tenant  in  possession,  not  stating 
deponent's  belief  that  she  was  so,  is  insufficient.  Doe  dem.  Simmmu  v. 
Roe,  1  Chitt/s  Rep.  228. 
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of  the   plaintiff's  attorney  afterwards  to   settle   the        1815. 
business,  and  admitted  that  the  tenant  in  possession    anonymous 
had  been  served  with  a  declaration  (a) ;  and  the  affi- 
davit swore  that  such  admission  was  made  before  the 
essoign  day. 

Le  Blanc  J.  thought  it  insufficient  service,  but 
granted  a  rule  calling  on  the  tenant  to  shew  cause 
why  it  should  not  be  good  service. 

Rule  Nisi. 

(a)  See  1  CAifiy'#Rep.  121. 


Dob  ex  dem.  Lord  Aylesbury  against  Roe.  igj^^ 

TTk   JONES  moved  for  a  rule  to  shew  cause  why  Judgment 
judgment  should  not  be  signed  against  the  ^[^aSlfe^tor 

casual  ejector,  on  an  affidavit  that  service  of  the  de-  ^*'^'*,*^*  ■•'" 
•'  _     '  ,  .    _  vice  of  the  de- 

claration had  been  made  on  one  A.  B.,  who  had  the  citation  wm 

care  of  the  person,  and  the  management  of  the  affairs^  ^nonwliohad 

of  the  tenant  in  possession,  who  was  a  lunatic;  and  ^careoften- 

D.  Jones  asked  if  the  rule  to  shew  cause  should  not  be  non  (« lunatic) 

directed  to  the  said  A.  B.,  and  that  it  was  so  done  in  mentof  his 

the  case  of  Doe  v.  Roe  ex  dem.  Wright,  Barnes,  190.  ^i^^^d* 

by.  a  regular 
committee. 

Bayley  J.    There  the  person  was  appointed  by  a     N.B.jhit 
regular  committee ;  it  does  not  appear  to  be  so  here,  a  caae  shouicl 
and  the  rule  must  be  generally  to  shew  cause,,  and  it  ^eToSM,^  ^ 
is  not  necessary  that  it  should  be  directed  to  any  par-  without  bei«g 

^  *^   ^         4ii'ected  to  aijy 

ticular  person.  party  in  i^rtir 

coUff 

Rule  Nisi,  afterwards  absolute.^  • 


184  EJECTMENT. 


1815. 


Dob  dem.  Akins  against  Rob. 


\ti  Feb. 

tejnS^  A  *^^^  **^  ^^^  obtained  to  shew  caaac  why 

againit  the  jadgment  should  not  be  signed  against  the  casual 

wliera  rale  i^  ejector,  on  an  affidavit  that  service  of  the  declaration 

tiieslffvii^  of  ^^  ^'^^  made  on  the  servant  of  the  tenant  in  posses- 

tiietaiuitia  gion  on  the  premises,  which. were  shut  up,  and  no- 


tlie  pradMt,  body  in  them,  except  the  servant  who  had  the  keys  of 
locked  ^^and  ^^  Piemises ;  and  a  copy  of  the  declaration  was  also 
"^^^  iSk^™'  stuck  upon  some  conspicuous  part  of  them. 

▼ant,  wliobad 

premSn,  tho  Giffcrd  now  moved  to  make  the  rule  absolute,  on 
^^^^"^^^^  an  affidavit  that  the  rule  nid  had  been  served  on  the 
seired  onthe  servant;  the  circumstances  being  just  the  same  as 
aeariy  the  same  when  the  declaration  was  served,  except  that  since 
dicimiBtaiicei.  ^^  gervice  of  the  declaration,  the  servant  had  given 

some  of  the  keys  to  a  friend  of  the  defendant. 

Bayley  J.  thought  the  service  sufficient. 

Rule  absolute* 


*  Anonymous. 

RukfiingfMit-  JP^RKE  moved  for  judgment  against  the  casual 
J^^^Jj'jJ^J  ejector,  on  an  affidavit  that  the  person  serving 

thecaanal^ec-  the  declaration  went  to  the  house  and  found  it  shut 
appealed  fttMn  up,  and  the  tenant  in  possession  lookmg  out  of  the 
SaTSepa^B  ^ii^tdow.  Said  he  knew  what  the  declaration  was ;  the 
"■^PJ^*^^  person  serving  it  then  read  it  to  him,  and  knocked  at 
deehcatioB,  the  door,  and  the  wife  came  to  the  door  but  would 
S2|^iJf^  not  *  ^^^  open  it^  and  said  that  the  declaration  could  not  be 
«Mei^Uwaft  gerved  when  the  house  was  shut  up,  and  that  the  notice 
ttem  (a).  was  not  a  good  one. 

(«)  Ib  feneiel  the  notice  should  be  read  over  and  ej^luned  to  tlia 
party  aenred.    7W,  7th  ed.  505. 
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Dampier  J.  thought  at  first  that  the  service  was        1815. 
not  saffictait,  as  the  affidavit  did  not  state  that  the  anonymous* 
declaration  was  explained  to  them.     But  afterwards, 
concluding  from  the  above  facts  that  they  knew  what 
it  was,  he  granted  a  rule  nisi. 


Wright  ex  dem.  Baylby  against  Wrong. 


1817. 


23d  Jan. 

u 


"jDAYLEY  R.  moved  for  judgment  against  the  RnicMingnnt 

casual  ejector,  on  an  affidavit  that  the  tenant  in  agaamt  £e  ^'^ 

possession  was  in  Nezpgaie,  and  the  person  serving  the  ^^  t^Jl 

declaration  saw  him  there,  but  he  refused  to  take  the  c^i^^on  was 

ji         •  L»t_  til  pushed  through 

declaration,  which  was  pushed  through  the  iron  grating  an  iion  gntiiig 
to  him,  and  in  his  presence ;  and  Bayley  cited  the  case  Slt^who^Ui 
of  Farmer  v.  MUls,  Barnes,  1 80.  -  Newgate. 

'    HoLUOYi^  J.  granted  a  rule  Nisi  only,  observing 
that  the  defendant  might  controvert  Uie  facts. 


Anonymous.  I8i6. 

22d  June, 

WM^ALFORD  moved  for  judgment  against  the  Judjpnent 

casual  ejector,  on  an  affidavit  that  the  declara-  S'V^tor, 
tion  was  put  down  on  a  table  in  the  house,  in  the  ore-  ^^^^  ^®  ^*" 

p    ,  .  '  r         daration  was 

sence  ot  tne  tenant  m  possession,  and  was  explained  pat  oa  a  uble 
to  him ;  but  it  was  not  given  to  him,  because  a  son  of  ^Sljbnr 
the  tenant  stood  between  the  person  endeavouring  to  S^i^  ^ 
serve  the  declaration  and  the  defendant,  and  prevented  ^>n^>  >*  ^^  d«- 

li:m  A.^»%«  «^..,:^..  ••.  fondant's  son 

lum  from  serving  it.  preFented  the 

penon  from 

Holroyd  J.  said  this  was  sufficient. 

Rule  absolute. 


186  EJECTMENT. 


1816. 

2nd  July, 


Doe  dem.  Thobipson  agaitut  Rob. 


Jndgment  TC^  LAN  AG  AN  moved  for  judgment  against  the 

thecMUAiejec-  casual  ejector,  on   an   amdavit,  amongst  other 

^ciantirnl!^  things,  stating  that  the  service  of  the  declaration  was 

not  read  over  personal,  though  it  had  not  been  read  over  or  ex- 

or  ezpluned  to 

the  tenant  in  plained  to  the  defendant.   It  was  sworn,  however,  that 

In^om^was'^  the  defendant  had  made  a  subsequent  acknowledge 

8er7cd,bntwho  mgut  that  he  had  received  the  declaration,  and  knew 

■alweqnentiy  ' 

acknowledged  what  it  Was. 
that  he  had  re- 
oeired  it,  and 

knew  what  it  LoRD  Ellen BOROUGH  C.  J.  It  is  Sufficient. 


waa. 


Rule  absolute. 


^  ^^'  Anonymous. 

19M  June, 

The  Court  TjLfENCE  moved  for  judgment  against  the  casual 

iMtwacc^oniy*  ejector,  on  an  affidavit  that  the  deponent  who 

grant  a  rale  iiM  served  the  declaration  went  to  the  premises,  and  there 

for  Judgment  ^ 

against  the  saw  the  defendant  in  his  garden,  about  twenty  yards 
^ere  ^mo'  from  the  house ;  he  then  went  to  the  front  door  of  the 
^  ^  *^da-  '^^^•^^  ^^^  there  saw  his  daughter,  a  girl  about  nine 
yit  of  the  de-  years  old,  who  said  that  her  father  was  not  at  home  ;  he 
knowiedgmenty  then  saw  the  defendant  at  the  back  door,  and  immedi- 
dwoOT^t^*^'  ately  went  there,  but  was  again  told  that  the  defendant 
avoid  the  ser-    ^as  not  at  home,  upon  which  he  left  the  premises ;  that 

Ticeofthe  de-  _.       .  -  i       .  i  .  « 

c]aration(a).      application  was  agam  made  at  a  subsequent  time»  and 

the  person  serving  the  declaration  was  again  told  the 
defendant  was  out,  and  thereupon  he  left  a  copy  of  the 

(a)  Where  there  is  any  thing  in  the  senrice  of  a  declaration  out  of  the 
common  way,  it  ahodd  be  mentioned  to  the  Court  on  moring  for  Judg- 
ment  against  the  casual  ejector ;  and  if  they  are  satisfied  that  the  tenant 
has  had  notice  of  the  declaration,  they  wiU  make  the  rule  for  jndgment 
absolute  in  the  first  instance ;  bnt  otherwise  they  will  grant  a  rule  upon 
the  tenant  to  shew  cause  why  the  service  should  not,  under  the  special 
circumstances,  be  deemed  sufficient,  and  direct  tiiat  the  service  of  the  rule 
on  the  premises  shall  be  deemed  good  senrice.  TUd^  7th  ed.  506t  7,  and 
the  cases  thc^  cited.    And  see  an/r,  Tiniak  ▼.  /bf,  180. 
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declaration  on  the  premises  ;   the  affidavit  then  swore        1820. 
that  the  defendant,  after  the  essoign  day,  had  acknow-    anonymow*. 
ledged  that  he  had  Icept  out  of  the  waj  with  the  in- 
tention to  avoid  being  served^  but  it  did  not  proceed 
to  state  that  the  defendant  had  received  it  before  the 
essoign  day  of  the  Term. 

Bayley  J.  You  must  take  a  rule  nisi  only,  for 
your  application  is  founded  on  the  acknowledgment 
of  the  defendant,  which  he  must  have  an  opportunity 
of  answering. 

Rule  Nisi. 

Anonymous.  ^^^^' 

28lA  Jvme. 

TD^   LA  WES  moved  for  j  udgment  against  the  casual  The  Coort  wUi 

JCd%  A*i*i«iAvt  ui  the  flnt  in- 

ejector,  on  an  affidavit  that  the  defendant  s  at*  ttuice  only 
tomey  had  acknowledged  that  he  had  received  thfe  ^i^gmcnt^ 
declaration  from  his  client.  against  the 

caaoal  ejector, 
where  dbe  de- 

Lb  Blanc  J.  said  that  such  an  acknowledgment  fendant'a  at- 

tomey  has  ac* 

was  not  necessarily  sufficient  to  fix  the  principal,  and  knowied^ed 
that  it  could  only  be  a  rule  to  shew  cause.  \^  decUra^ 

Rule  Jfisi.      *[?«  !»? 


client  {a)  • 


(a)  1  Bot.  if  Pui.  384.    1  (7Ai/.  Rep.  121  ;  mUe^  178. 180. 


Anonymous. 


1)^14. 

38M  Jam. 


^yASELEE  moved  for  judgment  against  the  casual  Sernce  of  a  de- 
ejector,  on  an  affidavit  that  service  of  the  decla-  ^JJ^S^t^n  a 

•ertBnt  of  the  tenant  In  possession,  the  latter  having  afterwards  acknowledged  the  receipt 
thereof,  is  siiffident ;  but  the  affidavit  to  ground  the  motion  for  judgment  should  state 
when  such  acknowledgment  was  made  (6). 

(6)  The  service  of  a  dechuration  in  ejectment,  before  the  essoign  day  of 
tiie  Term,  on  the  daughter  of  the  tenant  in  possession,  in  the  absence  of 
him  and  his  wife,  was  held  insufficient  in  the  King's  Bench,  even  though 
the  tenant  had  since  declared  that  he  had  received  the  same,  on  the  ground 
that  it  did  not  appear  that  he  had  received  it  before  the  essoign  day. 
14  Baa,  441.     AtUe,  180,  Tindale  v.  Rof. 


188  EJECTMENT. 

1814.       ration  had  been  made  on  the  premises  (in  CarmtaU) 
Anovtmous.  ^^  ^^^  servant  of  the  tenant  in  possession^  who  after- 
wards acknowledged  that  he  had  received  it.    How- 
ever, the  affidavit  did  not  state  when  this  acknow* 
ledgment  was  made ;  and 

The  Court  said,  that  for  this  omission  it  was  in- 
sufficient ;  bat  as  the  premises  were  in  Cornwall,  he 
might  have  a  rule  to  shew  cause. 

Rule  Nisi. 


1817.  Anonymous. 

6th  F^. 

The  plaintiff, in  fllHIS  was  an  action  of  ejectment  on  a  vacant  pos- 
onaTBcant  session  ;    the    parties   had   proceeded   regularly 

5J^5^^^j^j^j^  ihrough  all  the  formalities,  and  obtained  judgment 
more  regularly  airainst  the  casual  ejector  in  last  Michaelmoi  Term ; 

t^n  In  a  con-  i  r       •     i 

tested  posMf-  but  haviug  neglected  to  take  away  the  rule  for  judg- 
rach  a'cawl'  **  ment  within  the  two  days  afterthe  end  of  the  Term, 
haTing  obtain-  jf^  moved  for  a  judgment  against  the  casual  ejector, 

ed  jodgmenty  .^      <^  o 

he  ahonia  neg^  stating  that  though  the  practice  was  at  the  rule  office 
•way  thenda  to  punish  a  party  for  not  taking  away  the  rule  within 
befimthe^«x-  the  limited  time,  by  obliging  him  to. take  a  rule  nin  in 
days  after  the  the  next  Term,  yet  that  this  practice  could  not  be  pur- 
the  fide  was  sued  here,  as  the  possession  was  vacant,  and  there  was 
^J^^  iSot    °^  ^^^  ^^^  could  be  served  with  the  rule  nm. 

In  the  next 
Term  assist 

him  (a).  AfiBOTT  J.  A  party  who  proceeds  on  a  vacant  pos- 

session should  perform  every  thing  he  does  in  such  a 
<^ase  more  regularly  than  in  a  contested  possession* 


(a)  Unless  the  mle  for  judgment  against  the  casual  ejector  he  drawn 
np  and  taken  away  from  the  office  of  the  clerk  of  the  rules  or  seeondariea 
wUlun  two  days  after  the  end  of  the  Term  in  which  the  ejectment  shall  be 
moredy  no  mle  shall  be  drawn  np  or  entered  on  the  book,  nor  shall  any 
proceedings  be  had  In  such  ejectment.  R.  M.  31  Geo,  3.  K.  B.  See  Tlidd, 
Hk  edt  507,  and  cues  there  quoted. 
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You  might  have  prevented  the  difficulty ;  it  is  your        1817. 
own  fault,  and  one  which  in  such  a  case  we  cannot  anonymous. 
help  you. 

Rule  refused. 
Doe  ex  dem.  Stott  against  Rob,  i 

Hilary  Term. 

TN  this  Term  counsel  moved  to  enter  up  judgment  in  county 

against  the  casual  ejector.    The  ejectment  was  for  d^uSltioa'^ 
lands  in  Lancashire.    The  declaration  was  served  in  JSS^iJl^ 
the  long  vacation,  to  appear  generally  of  Michaelmas  Term,theCovat 
Term.     No  rule  had  been  drawn  up  for  judgment,  it  pUintiffiu 
being  a  county  cause,  and  on  applying  for  it  at  the  ^  h^R 
office  it  was  refused.  ^^^^  against 


Bay  LEY  J   gave  leave. 

(a)  In  a  similar  case  on  26th  May,  1815,  Dampier  J.  granted  only*  a 
nde  nisi ;  bnt  see  the  next  case. 


casual  ^ec« 

tor». 


1818, 


Anonymous. 

6th  June. 

TMTEREtVETHER  moved  for  a  rule  to  shew  cause  Though  notice 

why  judgment  should  not  be  signed  against  the  ^Ea^'^am, 

casual  ejector,  where  the  notice  to  appear  was  in  last  f  «»ie  *b«oiutc 

-rt  in  first  instance 

Easter  Term.    There  was  an  affidavit  of  inadvertencv.  ^o'  judgment 

n  '      against  casual 

^^^^  ejector,  maybe 

moved  iu  Tri- 
nity Term, 

Abbott  J.  on  referrmg  to  the  clerk  of  the 
rules,  said  the  rule  might  be  absolute  in  the  first  in- 
stance. 

HoU  mentioned  to  Merewether  a  case  Of  the  same 
kind,  in  which  be  had  obtained  a  rule  for  judgment  in 
the  first  instance. 


190  EJECTMENT. 


1814.  . 

Anonymous. 

18M  J\ 


It  li  too  late  to   ^ASELEE  moved  for  a  rule  nisi  for  judgment 
^^a^^m'  against  the  casual  ejector,  the  notice  being  to  ap- 

thecMQaiejec-  ^^^Li  in  Michaelmas  Term. 

tor  in  Trinity      r 
Tetni}  when 

the  notioeto  Dampier  J.  It  is  loo  late  to  move  it  now^  after 

ST^eccding    more  than  two  Terms  have  elapsed, 

^*«'*»«  Rule  refused. 

Tcnn. 


191 


ERROR- 


Pridham  against  Budgett.  ^^^^' 

MWOORE,  A.  moved  for  leave  to  enter  up  judg-  The  Court  wiu 
ment,  aotwithstanding  the  allowance  of  a  writ  p^^^^^eDtcr 
of  error ;  for  there  were  circumstances  which,  he  said,  up  judgment, 
shewed  that  it  was  only  brought  for  delay ;  viz.  The  ing  a  writ  of 
plaintiflf  in  error  said,  that  "  if  the  executor  of  the  S^'p^*^  '* 
defendant  in  error  would  not  take  the  security  offered  ■^«^.'*  *****  ^ 

''        «  waa  brought 

him,  he  would  plague  him  as  much  as  possible.**  for  delay. 

Therefore  a  de- 
claratioii  by  the 

Lord  Eli^enborouoh  C.J.    We  have  had  these  plaintiff  in  er- 
ror, that  he 
sort  of  cases  again  and  again,  and  we  confine  them  to  would  plap^ 

11..  the  plaintiff  in 

an  express  declaration.  ^iie  original 

action  as  much 

Moore  cited  the  case  of  Spooner  and  others  v.  Gar-  ^ot^^ditA 

land,  2  Mauk  8f  Selw.  474.  becau-dc  it  may 

be  by  other 
means  than  by 

Lord  Ellenborough  C.  J.    The  term  ''  plague/'  "^  ""^ *™'' 
used  here,  might  be  by  any  means ;  in  the  case  you 
cite  the  delay  was  stated  to  be  by  writ  of  error. 

Rule  refused. 


Anonymous.  ^^^^' 

30M  Jan. 

TE^SPINASSE  moved  for  a  rule  to  shew  cause  why  If  a  party  de- 
a  writ  of  error  should  not  be  set  aside,  on  an  ^Si^eiay^a^* 
affidavit  that  the  defendant  had  declared  that  he  cft<ue,and 

states  tlie 

would  delay  the  cause  as  much  as  possible,  and  bring  means  through 

..     c  which  he  will 

a  wnt  or  error.  delay  it,™,  by 

writ  of  error, 

Andrews,  centra,  said  that  the  declarations  were  compel himto 

shew  good 
causes  of  error. 
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ERKDir: 


^S\fi.       made  early  in  the  clause,  and  at  the  time  the^defendttii 
oNTMovi.    ^^  arrested,  and  that  sufficient  causes  of  error  night 
have  arisen  since ;  and  in  support  of  this  he  cited 
2  Tidd,  556.  6th  ed«  549-  and  cases  there  cited. 

Bay  LEY  J.    Is  there  any  case  to  this  extent?    In 
other  cases  somewhat  similar  to  this,  the  rule  for  set- 
ting aside  the  writ  of  error  .#4M  ntfiised,  on  the  ground 
.  that  the, party  had. not  slated  the  means  by  which  h« 
would  delay  the  cause  ^  but  in  this  it  was  otherwise^ 
'  '  for  the  defendant  stated  the  means ;  viz.  by  writ  of 

error. ,  I  ^bink  these  declarations  are  sufficient  to  call 
•  on  the  defendant  to  shew  that  there  is  good  cause, 

of  error. 

.     •  •  • 

•   '  Rule  abtolute. 


.*»♦ 


1817. 

12/A  Fei. 


'    •■» 


Goodwin  against  Sugaii* 


sundtm  is  not     WMARKE  shewed  cause  agaifist  a  rule  of  SpanJUif. 
d^in^nie  f<Nf  ffUing  a^ide  a jwdgatent  for  BOtassJ^ing 

^%^^^  eiTOi#,  cm  the  ground  that  Ac  rule  to  appear  to  the^ 
extwukt-^    fcL  fa.  quart  executionem  non  had  only  been  four  days^* 


nem  nom,  al- 


thooffh  it  be  *  iocluding  Sunday  as  one  -  of  the  intermediate  day». 

notthcliui.       j^ar/QC  urged,  that  in  other  c^es,  rules  for.  judgment, 

&C.9  SundfjOf,  if  it  was  not  the  last  day,  was  considered 
as  one  of  the  days  for  the  rnle  to  run. 


•     V 


Abbott.  J.  on  referring  to  the  wast^'y  MdtikiN;  h^- 
underatodd  that  Sunday  #liS':Mft^teckoned,  and  that 
consequently  the  judgment  was  irregular. 

Rule  absolute.   \ 


t4     i 


•  4     C* 


♦  » 
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«                    .       ^                   ,     ^                         1814. 
Brbach  agairut  Dickson  and  others.  

^ELfVYN  moTed  for  a  rule  to  shew  cause  why  a  Asa, /a.  qtmre 

sd*  fa.  qnofe  etecutUnem  iso/i  should  not  be  set  may bT^ted* 

aside,  on  the  erouud  that  it  was  tested  before  the  re-  ^®"L^  "'.^ 

'  0  tarn  of  the  wnt 

turn  of  the  writ  of  error.  of  em>r(a). 

'  Thb  Coubt  seemed  iDdioed  at  first  to  grant  the 
motion^  bat  afterwards  asked  Selwyn  if  he  had  any 
authority  to  shew  in  support  of  his  motieti ;  and  he 
answering  in  the  negotive,  they  said  they  were  dis- 
tinct proceedings^  and  ultimately  lefused  the  appli- 
cation. 

Rule  refused* 

(a)  TUd,  7th  ed.  1^1 1. 


6ygroVb  against  Holland. 


1814. 
2UtNov. 


MjTARRYAT,  on  a  former  day,  had  obtained  a  rule  Admiflnon  by 
to  shew  cause  why  proceedings  should  not  be  ^ri^^ti^writ 
stayed,  pending  a  writ  of  error.  ^T'^t^ 

fordday^isnot 

Lawes  shewed  cause,  on  the  ground  that  the  writ  of  Mffl<^t  to 

^  preTent  tnc 

error  was  brought  for  delay ;  and  produced  an  affidavit,  writ  from 
stating  Aat  the  attorney's  clerk  who  taxed  the  costs,  g^wdkiu!(/}. 
upon  lenriihg  the  rule  for  allowance  of  the  writ  of 
error,  admitted  that  it  was  for  delay. 

Ssn  FBE  GumiAic.  The  admission  that  a  writ  of 
error  is  for  delay  must  come  from  either  the  purty  in 
the  cause  or  the  attorney,  and  not  from  a  clerk  who 
may  know  nothing  of  the  matter.  Suppose  at  the 
time  of  suing  out  a  writ  the  attorney's  clerk  was  to 
say  it  was  issued  to  hatrass  the  defendant,  would  that 
be  evidence  of  malice  in  the  plaintiff?  The  admission 
must  be  by  ifome  person  properly  authorized. 

Rule  absolute. 

(h)  jyd,  550.    2  Smiik^  m. 
VOL.  II.  b 
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1816. 

26ihJan. 

The  date  of  a 
letter  if  evi- 
dence agfunat 
tlie  writer  that 
the  letter  was 
written  where 
dated. 


Anonymous. 

fflHE  AUomey^General^  on  a  question  as  to  Sir 
William  FUtcher*s  bankruptcy,  produced  a  letter 
written  by  him,  which  said  he  would  range  the>  world 
at  large ;  and  it  was  contended  that  this  was  an  act  of 
bankruptcy.  A  doubt  arose  whether  the  letter  came 
from  Paris,  though  dated  there. 


Lord  Ellenborough  C«  J.  If  I  find  the  letter  at 
the  top  of  it  purporting  to  come  from  Paris,  I  must 
believe  it  to  have  been  so  as  against  the  writer. 

Rule  reiiised. 


1816. 

IS/A  June, 

Tlioogh  a  wit- 
neM  prores  a 
fact  to  the  sur- 
prize of  the 
other  party, 
and  though  by 
mistake  he  was 
not  crois-eza- 
nuned,  nor  was 
any  eridence 
given  to  con- 
tvdict  him,  or 
anyobseryation 
made  on  his 
eridence,  the 
Court  will  not 
grant  a  new 
trial. 


Bbll  against  Thompson. 

rpHE  Attorney-General  moved  taset  Jtside  a  Terdicl 
given  for  the  plaintiff,  and  to  be  let  into  a  new 
trial  on  terms.  He  stated  that  a  witness  on  the  part 
of  the  plaintiff  had  proved  a  fact  to  the  great  surprise 
of  the  defendant,  and  that  he  (the  Attomey*General) 
had  omitted  to  cros8-*ex amine  him,  or  observe  on 
his  evidence ;  and  on  this  he  grounded  his  present 
motion. 

Lord  Ellenborough  C.  J.  We  cannot  on  that 
ground  grant  a  new  trial.  The  witness  was  not  im<- 
peached  at  all,  and  no  evidence  was  called  to  contra- 
dict him,  nor  were  there  any  questions  asked  of  him. 

Ru}e  refused. 
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Dob  ex  dem.  Clarke  against  Trapavd.  .     ^gjs^ 

18/A  Jwu. 

nnHE  Attorney-General  moved  for  a  new  trial,  on  the  Rule  mn  for 

ground  that  a  witness  was  called  on  his  subpcena  ^here^vdu 
and  did  not  appear  at  the  moment,  but  came  just  °*^T?5!55L^ 
before  the  verdict  was  given  in.  nponasub- 

Tk    1     >.▼•'  •         pcena.  but  did 
Rule  iVt5t.        TOta>me tlU 

jmt  as  the  Ter* 
diet  was  taken. 

Nbwman  against  Bennett.  ^^^^; 

lUh  Nov. 

THIS  was  an  action  for  an  assault,  in  which  the  a  munc  master 
.  .        ^^   .  -  of  cathedral  is 

defendant,  as  music-master  of  the  Chtehetter  not  justified  in 
cathedral,  pleaded  a  justification  of  the  trespasses,  as  i^^^^^^^' 
committed  by  him  in  correcting  the  plaintiff,  who  was  chorister  for 

.   «?  »  ^  ipngpng  at  a 

a  chorister  of  the  cathedral^  and  had  absented  himself  catch  dub, 
from  his  duty.   The  cause  was  tried  before  LenSj  Serj.  jj^i  be  in- 
at  the  assizes  at  Susiex,  when  a  verdict  was  found  for  i""?^  ^  ^!* ' 

'  performing  in 

the  plaintiff  for  the 'sum  of  5/.,  it  being  held  that  the  the  cathedral, 
justification  was  not  sustainable.     It  appeared  that  pnctioeof 
the  plaintiff  had  applied  for  leave  to  go  and  sing  at  a  an^not^- 
catch  club,  but  permission  was  refosed.    Notwith-  misnUe. 
standing  this  refusal  the  plaintiff  went  to  the  club, 
and  on  the  next  day  the  defendant,  as  music-master  of 
the  cathedral,  and  consequently  having  jurisdiction 
over  the  choristers,  corrected  the  plaintiff,  and  com- 
mitted the  assault  complained  of. 

Gumey  now  moved  to  set  aside  the  verdict,  and 
bave  a  new  trial,  on  the  ground  of  a  misdirection. 
Evidence  was  offered  at  the  trial  of  the  practice  at 
other  cathedrals,  but  was  rejected.  Evidence  was  also 
proposed  to  be  brought  forward,  in  order  to  shew  that 
the  chorister's  practising  at  catch-clubs  disqualified 
him  for  singing  in  the  cathedral.  The  judge  at  the 
trial  thought  the  evidence  too  general,  and  rejected  it. 

o2 


Bennett. 
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1819.  Bayley  J.  observed  that  the  boy  was  under  an  ob- 

jj;;;;;;^^      ligation  to  att<md  «a  tiie  chufch  at  certain  periods  in 
flf«»M<        order  to  receive  instruction,  but  that  the  master  had 
nt>  •ctiariOB  lor  hit  aorvkot  at  the  time  «rMB/Wk 
abtettoe  was  «»itafilaiBed  •£.    Aa4 

Abbott  C.  J.  said,  that  sapposiBg  the  boy  had 
bathed  and  caught  cold,  that  would  be  injurious  to  his 
singing,  but  would  not  justify  the  measures  adopted 
by  the  defendant. 

Per  Curiam.  Rule  refused. 


^i^  Dm  ex  drnn.  Johmww  ^abut  Johncion. 

If  .poo  •  4frfr     qpHIS  was  an  action  of  ^ectment,  which  was  tned 
•od  «]igMt       i   daiiag  last  Term  i  aDdiheoase  stated  on  the  {>tft 

^Si^Mi  of  Oe  fesaer  of  i>he  plaiDtiff  was,  that  the  third  part 
lliTbXSS"  of  certain  i«en>i.a  had  been  deviaed  to  him  by  hi. 
SS;S4*  father ;  and  oo  Ae  part  of  the  defendant  it  was  sjatei 
■^i"''^*^  that  tiK  ^Mndant's  vncle  had  been  the  owner  ok/  and 
f^r^SSSS.  lrtd«rtiled  (he  pKunrn  on  the  i*u«tiffs  fathar  for 
^Ij^^^^^  life,  -with  wmainder  w  mUam  Ji*tMm,  one  of  the  de- 
of  •written  in-  j^n^ianto  Upon  the  trial  a  ^aestlon  aaose  whether 
SSn!^  dwe  was  sdBcient  eiodenoe  to  account  for  the  ah- 
S.nXus«ceofanatte-king*itn«a«f**«d.  One  of  the 
SSSn.  attesting  witnesses  provbdtiM. deed,  ajidevid**^^ 
ate  adminible  attempted  to  be  given  of  the  hand-wntmg  ot  tne 
irte^*  oAer,  on  the  gronnd.  aa  it  aflppeaied,  Aat  he  had 
a^flT'ii  gone  *o  »ea  about  twenty  ye«s  ago  and  upwards,  and 
theputjrmak-  j^^  „^  ^noc  been  heaid  oi,  ftxeqpt  till  some  4i«ie 
Si^'^wS"  tack,  when  he  called  on  his  brother;  but  upon  enqjuir 
cdled  («).        riesbeing  made,  hisbrdther  said  he  knew  Dofehtng  of  it. 


49Mmgbt 


(«)  ri*  1  TVimrf.  3M«    i  Atffy  W* 
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sujfickoi  to  ra»d«v  secondary  eyid^noe  adouffsiUe^       Iftld. 
and  «  v^vdict  wm  g^TW  for  the  pl«mti£^  vitk  kave  to 


Dose« 

ii)0^«  ta  9«t  it  «4id6;  aKkdL  PbiUq^^  accordinglif  now      J^«^* 
moved,  contendiiig  that  the  absence  of  the  witnesM      Jwmoii. 
had  been  sufficiently  accounted  for,  so  as  to  render 
tho  aeoondary  tvideiice  idwitmibku 

BatlbtJ.  The  brother  was  not  caHad,  as  he  should 
hare  bean,  to  imiwe  giTen  rndence  eoDGerning  titt  lA- 
sant  witness,  nehher  waa  these  any  evidcBce  (nm  smj 
of  the  neighbonra  that  he  was  never  heaid  of  since. 

Lord  Ellenboko  vgh  C.  J.  Did  it  appear  in  what 
capacity  he  went  to  sea,  whether  as  a  sailor,  or  how  ? 

1  think  if  yon  had  availed  yourself  of  what  the 
brother  alone  said,  you  certainly  did  wrong;  but 
there  was  sufficient  evidence  without  that  to  raise  the 
psoramptioii  thai  he  waa  not  ea^lji  to  be  found, 

Rhittips  referred  to  Crodpy  v.  Percy,  I  I^uni,  Itep. 
364.  where  evidence  of  the  answers  made  to  the  en- 
(^uiries  afker  an  attesting  witness  to  a  deed  was  heM 
admissible^  although  the  person  who  gave  the  answers 
was  afivci  and  was  not  called  In  person  to  give  in  his 
evidence.     He  also  refenred  to  CUnSffe  v.   Sefion, 

2  East,  185. 

« 

Loan  EiitSNBOEoyoH  C.J.  The  answer  in  that 
case  was,  that  the  paity  had  absconded  to  avoid  his 
creditors ;  besides  which^  othar  circumstances  induced 

Um  Court  to  adiaH  saaondafj  evidwce ;  here  the  evi- 
dsMe  9f  what  ih«  brother  said  cleady  ceuld  not  have 
beei^  reoeWed,  since  it  was  a  bet ;  but  the  evidence 
thaleiiiwnes  inm  iraqnei^ly  vade^  and  the  parties 
hMw  nothk^  qC  the  man^^  might  certainly  have  been 
admitted. 


198  EVIDENCE  AND  WITNESSES. 

1818.  Phillips  said^  that  in  cases  of  written  instruments. 

Doe  ex  dem.  ^v  idence  is  always  given  of  answers  to  enquiries  as  to 

^ar^t^  the  existence  of  papers^  and  of  search  made  after 

JoHNsoif.  them. 

Per  Curiam.  The  evidence  of  what  the  brother 
said  cannot  certainly  be  admitted,  whilst  the  brother 
himself  could  have  been  called.  The  only  evidence  .ad- 
missible is  the  general  evidence  that  unsuccessful  «n« 
quiries  were  made,  but  not  the  particular  .facts;  and 
therefore  the  evidence  of  what  the  brother  said  cannot 
be  received,  although  it  is  sufficient  to  shew  that 
enquiries  had  been  made,  and  on  that  ground, 

Rule  Nisi. 


1816. 

26M  Jon. 


MooRE  against  Adam. 


In  an  action  for  ^pHE  plaintiff  moved  at  great  length  for  a  nei^ 
tibou^the  de-  tnal.     The  verdict    had    been  given   for  the 

pl^^ti*  plaintjff  for  500/.  in  an  action  for  an  assault,  at  AR- 
fication,  he  cant,  in  Spain.  He  moved  on  the  ground,  that  evi- 
evidence  in  mi-  deuce  of  justification  was  admitted  which  should  not 
mS^^on^  have  been  received,  and  also  that  he  was  prevented 
cron-esai^-  from  giving  evidence  of  his  special  damage,  which 
plaintiTB  wit-  was,  that  in  consequence  of  the  assault  he  had  been 
^^iidntiff  driven'  from  Alicant,  where  he  had  before  carried 
cannot  give  re-  ^^  ^^^  ^  ^  merchant.    The  defendant  at  the  trial 

mote  conie- 

quences  in  evi-  called  no  witnesses,  but  all  the  evidence  for  him  was 

denoe  as  speoal  .  «  /»«i«*  m^ 

damages.  extracted  on  the  cross  exammation  of  the  plamtiff^s 

witnesses. 

Le  Blanc  J.  There  is  no  doubt  but  that  on  the 
general  issue  in  an  action  for  an  assault,  the  defendant 
cannot  give  evidence  of  a  justification.  But  he  may, 
on  the  cross  examination  of  the  plaintiffs  witiiesBes^ 
extract  evidence  in  mitigation.  And  all  was  properly 
left  for  the  jury. 
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Bay  LEY  J.  There  is  no  doubt  but  that  the  defend-*        1816. 
ant  was  entitled  to  the  benefit  of  this  evidence  ob*       mooss 
tatned  on  the  cross  examination    of  the  plaintifTs        ^Sl^| 
witnesses,  and  it  was  all  fairly  left  to  the  jury.    The 
rale  as  to  special  damage  is,  that  yon  may  give  in 
evidence  any  special  damage  which  is  the  clear  and 
immediate  result  of  the  act  which  is  complained  of; 
but  you  cannot  give  in  evidence  as  special  damage 
any  remote  consequences :  here  the  special  damage  is 
that  the  plaintiff  was  obliged  to  leave  his  trade  in 
^Ucant,  because  he  had  received  two  or  three  blows 
there;  this  is  by  far  too  remote.    Therefore  there  is 
neither  improper    evidence  admitted,  nor  improper 
evidence  rejected. 

Rule  refused. 


Anonymous.  isis. 

24M  Afay. 

/SKBBOTT  moved  for  a  rule  to  shew  cause  why  the  The  Court  re- 
lessor  of  the  plaintiff  in  ejectment  should  not  be  arnleto  eza- 
permitted  to  examine  a  material  witness  in  the  cause  JJS^Jg"^^ 
upon  interrogatories,  on  the  ground  of  an  affidavit  of  interrogato- 
a  physician^  stating  that  it  would  endanger  his  life  to  of  ui  action  of 
attend  the  trial.  t^^^Zx 

he  wai  80  ill 
'  •        that  he  coold 

Per  Curiam.    We  cannot  grant  it.    You  must  not  attend  (a). 
apply  to  a  court  of  equity,  or  get  them  to  admit 
the  facts. 


(c)  See  4  TVneH.  46.    The  Court  will  not  grant  such  a  motion^  unless 
with  ifte  consent  of  both  parties. 


Anonymous*  ^816* 

lOM  Feb. 

,^^URNEY  on  a  former  day  had  obtained  a  rule.  The  Court  wiu 
calling  on  the  defendant  to  shew  cause  why  in-  ^{^*  *?Jf7°" 

read  on  a  trial  of  an  iudictmcut  for  pcijuryi  prorided  the  defendant  consents  to  it. 
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lid  16.        tanrogaiorics  shodd  not  be  mad  oa  a  trial  agaoMl  him 

Ai«MrrMovi.  f^^  P^^^  (  ^^  ^^  *^^  moved  to  midi^e  the  nde  abio* 
late,  and  called  upon  the  AttoiBey^GeDeial  to  caniciit^ 
on  behalf  of  the  defendanly  that  Ibey  might  be  vead* 

The  Atttmiey-iGkneial  said  thai  he  doubted  whether 
he  bad  power  to  do  so ;  aad  that  if  he  had^  he  was 
likewise  in  doubt  whether  the  Court  in  aiich  case 
would  permit  them  to  be  read ;  but 

The  Couet  said,  that  undoubtedly  il  might  be 
done,  provided  the  defendant  consented  to  it ;  and 

The  Attorney-General  consenting  lor  the  defeadant, 
the  rule  was  made 

Absolute* 


1815-  ^  .       .       i^t 

.  — — *  Adamson  agamst  Nobl. 

The  Conn  will  ^LARKE  moved  for  the  Master  to  review  his  tax* 
SSLtaTtd  re'-  alion,  on  the  ground  that  the  witness  bad  not 

^^ ¥^*J**'  been  called  by  the  plaintiff,  for  whom  an  allowance 
he  hiu  allowed  was  made,  when  in  fact  the  plaintiff  was  informed^ 
which  were  not  ju^t  before  the  trial,  that  this  witness  would  give  evi- 
*'^^*  dence  directly  against  him. 

Pbr  Curiam.  If  we  granted  a  rule  to  review  in 
this  case  there  would  be  no  end  to  such  applications^ 
and  an  issue  would,  in  all  cases,  be  to  be  tried  before 
the  Master,  whether  a  witness  was  material  or  not. 

Rule  refused. 


1B14. 

^VKPw^V  S^S^V^V# 


Anonymous. 


The  Cowt will     TOAINE  moved  for  a  rule  to  shew  cause  why  the 
openooTof  *  Master  should  not  review  his  taxation  of  costs, 

phuittifrt  witneMes,  brought  too  early  to  the  anixef  to  attend  on  a  trial  there. 


£VIDBNCB  AND  W1TNB$»I».  W 

tm  ihc  gimind  ikal  he  had  sol  aUowdt  fot  iU^ws  a](r       isu. 
pences  ef  liie  wilnesaea.    The  Uial  of  the  «aoae  toek   xvowyiMvi. 
place  at  Fori,  and  nine  witnesses  were  brought  ap  on 
the  firvt  day  of  the  aasket,  aHhaugh  tha  causa  was 
enlemd  Teiy  late  in  the  list  to  he  tried^  and  the  wiU 
nesses  were  kept  there  eleven  days. 

Lb  Blajhc  J.  Batlbv  Jt  aildDAiiriiia  J«  said^  that 
the  witnevsea  need  not  have  haen  biDiighl  up  so  soon, 
and  that  they  were  the  plaintiff's  wilnesass,  who  knew 
wben  tlie  cause  would  eoBia  00  ^  00%  aiicrw  avfls^  ^n 
accoant  of  the  large  sum  paid  them,  they  granted  a 

Rule  Nisi* 


1814. 


lOMJi 


AsRTON  and  ff^e  against  Haioh. 

QfCARLETT,  on  a  former  day,  had  obtained  a  rule  Hm  whole  ez- 

to  shew  cause  why  an  attachment  should  not  issue  paid,  or  ten* 

against  a  witness  Haigh,  for  not  appearing  to  give  22?ii^^ 

evidence,  in  pursuance  of  a  subpoena,  to  attend  a  trial  •  diitaooey  in 

J.  '^  ''  order  to  ground 

at  Juancastcr*  an  attacEment 

aninst  ^^m  fog 
not  obeying  a 

Garrov,  Attomey-General,  shewed  cause,  and  said  nlvsnAM* 
that  the  question  was,  whether  sufficient  money  had 
been  tendered  the  defendant  to  pay  his  ezpences  of 
attendance ;  for  he  contended,  that  unless  his  reason- 
able expences  were  paid  or  tendered  him,  not  only  for 
going,  but  also  for  returning  from  the  trial,  the  de- 
fendant was  not  obliged  to  attend;  and  for  this  he 
cited  Fuller  v.  Prentice,  I  Hen.  Bta.  40. 

Scarlett,  in  support  of  his  rule,  contended  that  it 

(«)  See  2  Sinu  U50.  13  Sa$i,  16  («),  Hon  fidlj  stated,  1 
Blm.  Rep.  36.  1  B.  BUu  49.  3  T%ii,  6tiied.  848.  Thii  doctrine  li 
^nlj  wliers  the  witneie  lites  at  a  diitanoe ;  for  if  the  witnen  Ihrea  within 
the  weekly  bilb  of  mortality^  it  is  usual  to  give  a  shilUng  with  the  sob- 
feenaticket.    2  TU^  6th ed.  848. 
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1814.  was  only  neoessaiy  to  tender  a  vnall  sum,  and  to  leave 

AtBTON  Md  ^^  remainder  uncertain,  and  pay  it  afterwards. 

m/eagamtt 


Hftagim 
mioH. 


Lb  Blanc  J.  The  practice  is  otherwise ;  if  the  sam 
is  left  uncertain^  it  is  at  the  peril  of  not  being  able 
to  attach  the  witnesses. 

Rule  discharged,  but  without  costs,  on  con- 
•  dition  that  the  plaintiff  should  not  demand 
back  the  surplus  of  the  money  paid(i)  to 
the  defendant's  witness. 


(ft)  The  mon^  paid  witneBS  wis  15/. 
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Wilson  against  .Kingston.  ^^^^' 

Uth  Nov. 

^HITTY  moved  for  a  rule  to  shew  cause  why  a  whexe  »>./«. 
capias   ad  satisfaciendum,   and  the  proceediugs  ^^^^"^ 
thereon,  should  not  be  set  aside,  on  the  ground  of  irre-  taken  .under  it 

.    >,     .  have  been  aold 

gularity.  A  ^eri  facias  for  a  debt  had  been  issued  for  a  part  of  the' 
(Mid  the  return  thereto  stated  a  levy  of  a  part,  and  that  f^^^enau^- 
soods  and  a  lease  of  the  value  of  — —  /.  less  than  the  ^  ^'^^^^J* 

imied  nnal 

amount  of  the  sum  indorsed  to  be  levied,   remained  theBheriffhas 

now  in  the  hands  of  the  sheri£f  unsold.    The  plainti£f  the/f/w.  (a). 

sued  out  a  ca.  sa.  for  the  residue,  and  the  sheriff's  return 

thereto  recited  the  former ^./a.  and  return,  and  stated 

that  the  goods  and  lease  had  been  sold  for  — -  /.,  being 

less  than  the  debt ;  but  it  did  not  state  any  return  by 

the  sheriff,  what  had  been  done  with  the  goods  and 

lease.    Under  these  circumstances  Chitty  objected  that 

it  was  no  return  by  the  sheriff,  being  only  a  suggestion 

of  the  plaintiff's  attorney  that  the  lease  was  afterwards 

sold,  and  he  relied  on  the  judgment  given  by  Gibbs 

C.  J.  in  2  Marsh.  78.    Com,  Dig.  tit.  Execution,  H. 

Barnes,  2  \S. 

Per  Curiam.  Rule  Nisi. 

The  Court  afterwards  pronounced  the  rule  abso- 
lute, observing  that  the  recital  was  not  sufficient,  it 
not  being  matter  returned  by  the  sheriff;  and  until  he 
had  finally  returned  what  had  been  done  with  the  pro- 
perty, no  ca.  sa.  for  the  supposed  residue  could  legally 
be  issued. 

(a)  Where  only  part  of  the  money  has  been  leried  on  a  writ,  the  tot 
writ  mntt  be  retomed  befom  a  second  ezecation  can  be  issued.  Bamet, 
213.  For  that  mnst  be  grounded  on  the  tot  writ,  and  redte  the  prooeed- 
ingi  thereon.    1  7W,  6th  ed.  1066. 


«04  EXECUTION. 

1817 

LI  Anonymous. 

Role  enlarged     MjfEREIVETHER  shewed  cause  against  a  rale  ob- 

writ,  though  ^t.  The  affidayit  only  stated  that  a  commission  of 
affidafitthfta  bankraptcy  kad  imueA,  and  Ibat  noliec  was  in  the 
3S^v^  newspaper^  [Batlby  J.  How  soon  after  levy  f] 
JJJ^2^Jg*^  Mereweiher.  The  levy  was  on  the  SOth  October.  T% 
fearfol  itet  aes  commission  was  issued  on  4th  'Nooember. 

ofbankn^SB^ 

Abbott  J«  Were  no  assignees  appointed? 

Mereweiker.  None.  The  affidavit  only  states  that 
deponents  were  fearful  that  the  act  of  bankraptcy 
preceded. 

Pbb  CuBiAif.  Let  the  rule  be  enlarged  till  next 
Term. 


<05 


GUARANTEE. 


Dixon  against  Brocmmfield.  ^^''^' 

JpARKE  moved  to  set  aside  a  nonsait.  The  action  a  memonm- 

was  brought  on  a  jjaftrantee,  in  a  note  addressed  ^™  ^oTtilc^ 
to,  and  left  at  the  plaintiff's,  which  stated  that  *'  Mr.  plaintiff's,  in 
BromJUld  called  to  say  that  lie  will  be  responsible  for  the  defendant, 
goods  delivered  to  Mr.  H."    This  was  written  by  the  ^^^^^" 
clerk  of  the  plaintiff  in  the  presence  of  the  defendant.  ^  ^V^  ^ 

_  _  _^  *     would  be  f^ 

[LoBD  Ellenborough  C.  J.  Was  there  any  evidence  aponnble  for 
that  the  defendant   assented  to  itf]      Parke.    Yes.  SSa^lJffiJteS 
[Bayley^F.  Had  he  signed  it  f]   Parke.  "Ho.   [LoRn  {S^^^Sa- 
Ellsnbobodoh  C.  J.  said,  that  if  this  was  evidence,  tuteof  frsndi. 
no  one  could  safely  go  into  a  shop^  for  any  person 
there  might  write  down  a  guarantee,  upon  which  he 
might  be  made  liable  to  a  large  amount.] 

Rule  refused. 


BoviLL  against  Turner. 


1815. 

13/A  Nov. 


JOOLLAND  moved  to  set  aside  a  nonsuit.    It  was  a  guarantee  for 
an  action  for  the  price  of  coals,  the  payment  of  ^^to50/.  for 
which  the  defendant  had  guaranteed  in  these  words :  ^*^  defend- 

^  ant  would  be 

''  You  may  let  Lany  have  coals  to  601.,  for  which  I  answerable  at 
will  be  answerable  at  any  time."    Coals  were  supplied  !l^n^ui^° 
for  many  years,  and  many  were,  from  time  to  time,  ^"■'^"^^W* 
delivered  and  paid  for ;  but  ultimately  more  than  the 
sum  of  50/.  was  in  arrear. 


(a)  See  12  MMt,  227.    2  Ctm^b.  413.  436. 
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1815.  Baylby  J.    You  say  it  is  a  ronDiDg  guaraolee  for 

.  BoTiLL       50/.  at  all  times. 

ugamti 

T11S.NW  

BoUatid.  Lany  was  a  dealer ;  he  could  never  be 
supposed  to  be  confioed  to  50/.  only.  There  was 
notice  afterwards  that  the  defendant  would  not  be  lia- 
ble further. 

Abbott  C.  J.  There  was  evidence  that  the  words 
*^  at  any  time"  were  introduced  afterwards,  becaoee 
the  plaintiff  thought  they  were  omitted. 

Bayley  J.     He  was  only  a  guarantee  for  50/. 

Rule  refused. 
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The  Kino  against  John  Cam  Hobhousb,  Esq. 


1820. 

5M  Feb, 


ON  a  former  day,  J.  Evans  obtained  a  writ  o{ habeas  The  House  of 
.      ,    .  au     V   J        r  lU'  *i  Commons  har- 

corpus  to  bnng  up  the  body  of  this  gentleman  \ag  yoted  the 
from  his  Majesty's  gaol  of  Newgate,  in  order  to  be  dis-  ^^^^. 
charged  out  of  the  custody  to  which  he  had  been  com-  breach  of  their 

.    °_     _         .  ^       -»  _         -       -        ,     -    *       privilegfes,  for 

mitted,  by  virtue  of  a  warrant  under  the  hand  of  the  ijuhUshiDg  a 
Right  Honourable  Charles  Manners  Sutton,  Speaker  of  iioiue^'!^  har- 
the  House    of  Commons,   for  a  contempt  of  that  jngorderedldm 

^  to  be  committed 

house.     When  the  habeas  corpus  was  first  applied  for,  to  Newgate 
no  ground  of  objection  to  the  commitment  having  ^umre,  and 
been  stated,  the  Court  were  disinclined  to  grant  the  ^I^^^S^^ 
writ ;  but  the  case  of  the  Kins  v.  Flower  (a)  was  re-  returned  into 

o  >  '  thit  Court  upon 

fenred  to  for  a  dtc/tim  of  Lobd  Kenton  C.  J.  shew-  ^jMeatmrput, 
ing  that  the  Court  would  grant  the  habeas  corpus  in  the  tielei^ant^the^ 
first  instance,  without  any  specific  grounds  [being  ^"^  "S^ll?* 
Stated.  The  Court,  on  the  authority  of  that  case,  and  him  out  of  cos- 
considering  that  the  question  was  one  in  which  .the  •Aie  writ  of 
liberty  of  the  subject  was  involved,  directed  the  writ  iJSke^T^' 

to  issue;   and  now,  common  law  or 

under  the 
31  C.  2.  s.  2. 

The  Gaoler  of  Newgate  brought  up  the  prisoner,  ^^^ttwTf 
together  with  his  return  to  the  habeas  corpus.    The  re-  course  in  the 
turn  stated,  that  on  the  ISth  of  December  1819,  John  upon  appUca' 
Cam  Hobhouse,  Esq.  was  committed  to  the  custody  of  t^''^^^^ 
the  said  Gaoler,  by  virtue  of  a  certain  warrant  to  the  npon  affidavit, 

upon  wbich  the 
tenor  and  effect  following  : —  Court  are  to  ex- 

erdsetheirdis- 

'^  Die  Luna,  13th  December,  1819.      the  writ  thaU 
**  Whereas  thi^  House  of  Commons  have  this  day 
resolved  that  a  pamphlet  to  {Thomas  Lord  Erskine)  is 

■^  I  I  »  ■■'  ' ■  ■  »  !«■■  I.I       —■■■■ 

(a)  Term  Rep.. 


or  shall  not 
issue. 


«08  HABEAS  CX)RPUS. 

18£0.        ^  scandalous  libel^  and  calculated  to  inflame  the  minds 


of  the  people  to  acts  of  violence  against  the  leg^sla- 

HomouBE  ^^^'  ^^^  °^^^  particularly  against  this  House,  and 
that  it  is  a  high  contempt  of  the  privileges  and  con- 
stitution of  this  House ;  and  whereas  John  Cam  Hob' 
house  having  acknowledged  himself  to  be  the  author 
of  the  said  libel,  this  House  hath  adjudged  him  to  be 
guilty  of  a  high  contempt  of  the  privileges  and  consti- 
tutions of  Parliament ;  and  whereas  the  said  House 
hath  this  day  ordered  the  said  John  Cam  Hobhouse  to 
be  committed  to  Newgate ;  these  are  therefore  to  re-* 
quire  you  to  accept  into  your  custody  the  body  of  the 
said  John  Cam  Hobhouse,  and  him  safely  to  keep^ 
during  the  pleasure  of  the  said  House,  for  which  this 
shall  be  your  sufiicient  authority. 

*'  Given  under  my  hand  this  13th  day  of 
December,   1819* 
**  Charles  Manners  Sutton,  Speaker." 

The  return  having  been  read  by  one  of  the  officers 
of  the  Crown  side  of  the  Court, 

Mr.  Hobhouse  prayed  the  Court  to  appoint  another 
day  to  hear  his  grounds  of  objection  to  the  warrant 
above  mentioned,  and  his  commitment  under  it ;  com- 
plaining that  the  lateness  of  the  hour,  and  his  own 
infirmity  of  health,  would  not  permit  him  to  argue  the 
case  in  the  manner  he  wished. 

Tnfi  Court  said,  that  before  they  could  grant  the 
indulgence  prayed  for  they  must  be  informed  of  the 
nature  of  the  objections  intended  to  be  submitted  to 
the  return  to  the  habeas  corpus. 

Mr.  Hobhouse  then  stated,  that  he  intended  to  urge 
the  following  objections  to  the  return  -."^First,  that 
the  House  of  Commons  is  not  a  Court  of  Judicature 
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competent  to  decide  on  the  alleged  offence  suggested        18^0. 
in  the  warrant.     Second.  That  there  is  no  adjudica-         rex 
tion  on  the  face  of  the  return;  and  therefore,  unless     Hobh^se. 
the  House  of  Commons  can  adjudge,  they  cannot  issue 
s\x<ih  warrant,  because  they  are  not  a'  Court  of  Judi- 
cature.    Third.  Supposing  the  House  of  Commons  to 
be  a  Court  of  Judicature,  it  has  •  taken  under  its  cog- 
nizance that  which  cannot  be  considered  as  a  contempt, 
but'  as  an  oiFence  at  common  law,  and  consequently 
punishable  by  the  laws  of  this  country ;  for,  the  war* 
rant  describes  the  pamphlet  to  be  a  seditious  libel, 
tending  to  inflame  the  people  to  acts  of  violence 
against  the  legislature.     Fourth.  On  the  face  of  the 
return,  it  does  not  appear  that  the  party  accused  has- 
ever  had  any'  opportunity   of  making   his  defence, 
which  is  not  only  against  every  principle  of  English 
law,  but  is  even  contrary  to  the  proceedings  of  the 
House  of  Commons  itself.     Fifth.  Assuming  the  House' 
iff  GoffintofU'  to  be  a  Court  of  Judicature,  and  haying 
competent  authority  to  take  a' seditious  libel  under  its 
cognizance;  it  cannot  condemn  an  Englishman  to  im-. 
prisonment.     Sixth.  That  this  Court  has  power  by  vir-. 
tue'  of  the  habeas  corpus  act,  to  liberate  a  person  com- 
mittied  by  the  House  of  Cofnmons.  And,  Seventh.  That 
supposing  all  these   grounds  of  objection  were  not 
available,  st^l  there  is  a  f&tal  objection  to  the  form  of 
the  warrant  of  commitinent,  which  renders  it  impossi- 
ble  to  detain  any  longer  in  prison  a  person  committed 
under  it ;  namely,  that  there  is  no  publication  stated 
on  the  face  of  the  warrant ; — tjie  pamphlet  in  question 
is  not  called  a  printed  pamphlet,  nor  is  the  person  ac- 
cused said  to  have  authorized  the  printing  or  publish- 
ing the  alleged  libel.  > 

The  Court,  after  considering  the  case  for  some 
time,  proceeded  to  deliver  their  judgment  to  the  fol- 
lowing eifect  :-^Having  conferred  together  upon  this 

VOL.  II.  p 
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18£0.       east,  we  afeekarly  of  opinioD,  that^  Atiing  in  tlilf 
K^x         Court,  we  ait  not  atfthdtised  td  enler  kilo  the  discud- 

rf^jfatvi B  ^^^  ^^  ^^y  ^'  ^^^  objeeci6b»  taken  by  tb^  gentlemanf 
On  the  floor  to  this  coanoiifitilient.  It  has  been  settled 
by  many  pi«cedents,  btought  frooi  tiBe  to  time,  be- 
fore the  AflFerent  Cotnts  tt  fftiimkMer  Butty  and  fittally 
in  th^  base  of  Sir  TV^ndt  Burdeii  v.  Abkftt  (a\  (wUdi 
went  by  writ  of  error  to  the  Euheftier  Ohdnkberfnmt 
this  Conn,  and  nUimately  vo  the  Hou$e  tf  Lards),  tha< 
it  is  competent  for  the  BM$i  of  G^m^m  to  eotomle 
fo#  a  cotitempt  of  their  pA^ilege*,  and  Adt  they  me 
the  judges,  and  the  en)jr  jiidgei>  6f  what  is  a  bontetupf 
of  their  pritileges.  Theire  are  a  gteat  many  cilse^  |o 
which  this  Court,  and  other  Coarls  of  ffeHnmtier 
Hall,  have  Ironl  tittle  to  time  rtfo$ed  to  cHsthiirge  a 
person  ko  cdmraitted,  on  the  groQnd  thAt  the  Court 
has  no  authority  to  ehtettafai  such  aa  applledtieo» 
The  bai^  of  LbM  6hajfh$bury  (ft>Mttd  R^  v.  Patijfh), 
are  decistye  authorities,  to  shew  that  the  Goorls  of 
tfhstmittster  fftfl/eanttet  judge  of  aby  law,' Custom,  or 
uti^  of  Parliathent^  and  codseqttaitly  th^y  cannot 
discbalrge  a  |)enion  eomniiited  tik  A  cohteaoipt  of  Par^ 
tianieiit  The  (iower  of  conrri^Mfieift  foi^  e^ntMpt  id 
incident  td  ef  ery  CouH  of  Justice,  afid  moiki  esp^klly 
it  belofagfa  tb  the  Hi^h  Gouii  of  Parilaibeiii;  and  dnve^ 
forb  it  is  incbtnpetent  tbr  tbU  Court  cttber  to,  i^deitiofB 
the  pritileges  of  the  HiAse  of  Gdmmont^  or  a  conamit^ 
Aeht  for  ah  bffedc^  Whibh  they  hMe  adgudgtal  td  bt 
d  coxitempt  of  fhos^  pHvilegfesf.  Hehs  the  ffoiM^  o^ 
CbfiitntM  haVii  adjtidg^  (asf  apfiear^  by  tbe  w^«rlttit> 
that  t]ie  gbntUinah  on  thfe.  Asfor  has  beeft  gidlty  of  m 
eontemj^t;  in  hatibg  pi^H^hed  a  seditioils  ttbd^  of 
which  he  has  acknowledged  himself  to  be  the  aAthoti, 
We  cannot  enquire  into  the  form  of  the  commitment, 
eVfo  supposing  it  is  6p6»  to  olyeeUva  on  the  grotihd 

n-   —  - —     -       -        I     ..    .  ■■-      -  I  _^i_j_.^_^_^  . 

\k)  U  ir<ur.  fuir*  k.    [b)  i  tUfW.  lu.  t*)  i^  ^^^  >>^^ 


HOBBOirSB. 
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^^flufoi'maEtj.  Dtemiasihg  iherefoi^  tbe  general  ques«  Id^O. 
tion  as  to  the  power  of  this  Court  to  dischiurge  a  persoD  "j^^^ 
committed  by  the  fhnueof  Cammom  for  a  contempt  of 
Its  priTUegesy  it  is  necessary  to  adrert  to  the  circam^ 
stances  mlder  wliiefa  the  Court  granted  a  kabm$  eorpm 
in  iUs  case,  in  order  to  correct  an  enponeons  dpinion 
which  seems  to  have  obtained ;  namely » that  the  Coart 
is  bonnd  in  the  first  instance  to  issue  the  habeas  corpm 
at  aB  events,  wsthont  exercising  its  disicretion  as  to 
the  grounds  upon  which  At  writ  is  moved.  At  the 
time  when  this  appKdation  was  mad^  for  a  habeas  eor^ 
pns,  the  SI  Car.  ^.  c«  2»,  could  not  have  been  aecu- 
fately  considered,  or  peAaps  brought  to  the  atDeation 
of  the  Court;  for  if  ithad,  the  Court  probably  would 
not  have  granted  the  writ.  The  habeas  corpus  act 
dearly  does  not  apply  to  a  case  of  this  description^ 
because  it  is  confined  wholly  to  the  cases  of  commit* 
ment  for  crime,  wilih  the  exception  of  treasoti  and 
felony,  or  the  suspiciofi  thereof*  At  the  same  timei 
tinder  the  commoii  law  jurisdiction,  thift  Court'  has 
power  to  grant  a  habeas  cotpus;  but-  whether  it '  be 
granted  under  the  common  law  jurisdiction,  or  under 
the  statnfe,  ther^  dught  always  to  t>e  a  proper  groand 
laid  before  tlie  Court,  to  justify  it  in  granting  a  writ. 
It  IS  not  to  be  granted  as  a  matter  of  course,  and  at 
all  events,  but  the  party  seeking  to  be  brought  up  by 
habeas  corpus  must  lay  such  a  case  on  affidavit  before 
the  Court  as  will  be  sufficient  to  regulate  the  discre- 
tion of  the  Court  in  that  respect.  The  Court  will  not 
in  the  first  instance  grant  a  habeas  corpus,  when  they 
see  that  in  the  result  they  must  inevitably  remand  the 
party.  The  Court,  in  this  instance,  ordered  the  writ 
to  issue,  upon  a  suggestion  that  the  Court  was 
bonnd  at  all  events  to  grant  it ;  and  certainly  a  most 
respectable  authority  was  cited  for  that  proposition ; 
and  the  Court  being  anxious,  in  a  case  where  the 
liberty  of  the  subject  might  be  supposed  to  be  afiect- 
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ed,  thought  it  right  to  grant  the  writ,  in  order  that  the 
question  might  be  finally  settled*  l^hat  decision, 
however,  which  could  not  but  have  been  anticipated/ 
the  Court  is  now  bound  to  pronounce,  namely,  that 
the  habeas  corpus  does  not  lie  in  the  first  instance,  but 
must  be  left  to  the  discretion  of  the  Court,  when 
guided  by  grounds  stated  on  alBidavit.  There  are  not 
wanting  authorities  for  this  decision.  In  the  case  of 
the  King  v.  Sehreoier  (a),  and  in  «the  case  of  the  Three 
Spanish  Sailors  (6),  the  Court,  acting  upon  this  prin- 
ciple, said,  that  they  would  not  grant  the  writ  in  a 
case  where  they  saw  that  they  must  remand  the  party 
as  soon  as  he  was  brought  up.  The  Court  is  bound 
to  exercise  their  discretion  as  to  the  grounds  laid  be- 
fore them  for  granting  the  writ,  and  they  are  not  to 
order  it  as  a  matter  of  course  in  the  first  instance.  It 
is  necessary  thus  to  remove  an  error  which  seems  to 
have  prevailed  upon  this  subject,  in  order  that  this 
case  may  not  hereafter  be  cited  as  a  precedent.  We 
are  of  opinion,  upon  the  grounds  already  stated,  that 
the  prisoner  must  be  remanded. 


The  prisoner  was  accordingly  remanded  to  his  for* 
mer  custody. 


(«)  2nufr.767. 


(b)  2  Sir  W,  Bl,  1324. 
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HAWKERS  AND  PEDLARS. 


MooRB  q.  t,  against  Ep wards.  im^ 

» 
0^LARKE  moved  to  set  aside  a  verdict  obtained  A  penoo  bay. 

for. the  plaintiff  in  an  action  for  penalties  on  tfie  gheets  and 
Hawkers  and  Pedlars*  Act.     The  defendant  bought  ^p^j^^'J 
books  in  sheets,  and  made  them  up,  and  carried  them  going  firom 

.  Limdtm  into  the 

from  London  into  the  country,  and  sold  them  at  places  country  and 
where  he  did  not  reside ;  and  it  was  contended  that  he  ^  w^fhloXe 
was  a  maker  of  the  goods  within  the  exception  in  the  ^!^7  *°^ 

Pedlan  acty 

Hawkers  and  Pedlars  Act  and  is  not 

exempted  frook 

Abbott  C.  J.    This  case  comes  within  the  act  of  S5kcr?f15ie 
parliament.    A  person  going  from  London  into  the  goodi(a). 
country   is  within  the  term  travelling,  and  the  de* 
fendant  is  not  within  the  exception  as  a  maker  of  the 
commodity. 

Baylby  J.  and   Holroyd  J.  were  of  the  same 
opinion* 
Per  Curiam*  Rule  refused. 

(a)  The  50  Oto.  3.  c.  41.  s.  5.  (tlie  Hawkers  and  Pedlan*  Act)  imposes 
the  duty  upon  every  hawker,  pedlar,  petty  chapman,  and  every  other 
trading  person,  going  from  town  to  town,  or  to  other  men's  houses,  and 
travelling  either  on  foot  or  with  horses,  or  otherwise,  in  England^  WaUt^ 
of  Berwick,  carrying  to  selh  or  exposing  to  sale,  any  goods,  wares,  or 
merchandiaq.  And  the  23d  section  provides,  that  the  act  shall-  not  ex- 
tend to  prohibit  any  person  Arom  selling  any  printed  papers,  licensed  by 
anthority,  or  any  fish,  fruit,  or  victuals,  nor  to  hinder  the  real  workers  or 
makers  of  any  goods,  wares,  or  manu£utnres  of  Great  Britain,  or  their 
children,  apprentices,  or  known  agents  or  servants  usually  rending  with 
sttch  real  workers  or  makers  only,  from  carrying  abroad  or  exposing  to 
•ale  and  selling  by  retail  or  otherwise,  any  of  the  said  goods,  wares,  or 
manufactures  of  his  or  their  ewn  making,  in  any  mart,  market,  or  fair, 
and  in  every  city,  borough,  town  corporate,  and  market  town  ;  nor  any 
tinkers,  coopers,  glasiers,  plumbers*  harness  menders,  or  other  persons 
usually  trading  in  mending  ketUes,  tube,  household  goods,  or  harness 
whatsoever,  Irom  gobg  about  and  carrying  with  them  proper  materials 
for  mending  the  same.    See  2  ChUty'$  Commercial  Law,  1^. 
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1816. 

2iihjim.  Rex  against  Lincombb  and  WiDCOifBB. 

JJ^jJ^^tow^  jnAYLEY,  R.  moved  to  quash  an  indictment^  on 
for  not  repair-  affidavits  that  the  road  was  in  repair, 

ingy  irill  not  be  ^ 

^de^^sT  Bat  LET  J.  That  cannot  be  done,  for  yoa  thereby 
the  wa;^  ^  "f^  destroy  the  evidence  which  the  indictment,  and  a  con- 

in  repeiTy  iNit  *^  ' 

defendant  vinet  viotion  thereon  would  afford,  against  the  parish,  in 
Ld  p4nr!  nU  future,  as  to  its  liability ;  and  as  yon  admit  by  your 
^"^^  ™^        application  the  liability  to  repair,  andthat  the  road 

was  out  of  repair,  you  should  take  a  rule  mst,  why  the 
defendants  should  not  be  discharged,  on  pleading 
guilty  and  paying  a  small  line. 

Rule  Niri  accordingly. 


IMPARLANCE. 


1815. 

^ITlZe.  Ckook  against  Peat. 

The  Court  wffl    g^  AMP  BELL  moved  for  leave  to  enter  a  special 
^S«i^  imparlance,  in  order  that  he  might  be  able  to 

except  to  pre-    plead  in  abatement  in  this  action,  whidi  was  brought 

▼ent  injof tiee.     '^  ^  .  ^        i  *     * 

against  one  of  two  executors ;  he  was  too  late  to 
plead  with  a  general  impariance :  he  read  from  the 
Master's  book  a  rule  of  5  Anne,  to  authorize  this 
motion. 

But  Dampibe  J.,  admittmg  the  motion  might  ba 
made,  said  it  was  an  application  to  the  discretion  of 
the  Court,  which  would  not  interfere  but  to  pcevemt 
injustice,  which  did  not  seem  to  exist  in  this  case. 

Rule  refused. 
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Ebx  Mgainst  Inhaiiitantb  ^  County  ^  South-        ]  8 18« 

Minos.  IStAAprit 

^^ASELEE  moyed  to  set  aside  a  Terdict  for  the  The  Cont  u 
^^  Crown  (on  the  trial  before  Holrotd  J.  in  WiUt.)  SlySiiLt 
of  an  indictment  against  tbe  county  of  Sotdkamptan,  ^  an  indict- 

OMnt  for  ttot 

for  not  repairing  a  bridge.    Tliere  was  a  plea  that  the  mairii^  a 
Marquis  of  BwMngham  was  liable.    The  motion  was  wiinnot  ^^ 
either  for  a  new  trial,  or  judgment  to  be  staid  till  ^^j^^'feji 
event  of  the  trial  with  the  Marquis  of  Buokingkam.  onier;  uidif 
The  Duke  of  Chandoi,  from  whom  the  Marquis  of  indictmenTiio? 
BucMng^m  claims,  some  years  ago  paBed  down  the  Sli2S^2^!° 
parapet  of  the  bridge,  and  put  up  a  Chine$e  parapet,  ^pitch,  jndg- 
but  took  away  Ihe  bricks  iand  buik  another  bridge  giren(*). 
with  them.    The  question  is,  wbeldbec  that  was  done 
Buder  any  obligation  to  repair,  or  as  an  ornament. 
G.  B.  has  been  on  stone.    It  is  an  old  bridge.    The 
^bridges  bore  the  name  of  CMando^,     There  was  no 
evidence  of  any  thing  farther  done  to  the  bridge,  but 
painting  the  wood  work. 

Batlbt  J.  Carrying  away  tike  bricks  is  only  taking 
away  the  old  materials  for  the  new. 

GauUe.    There  was  no  injury  by  delay  whilst  the 
bridge  was  repairing* 

Lord  Ellbnborouoh  C.  J.     if  there,  was  any 


^tmm^mt 
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1818.        doubt,  and  any  substantial  question  to  be  tried,  we 
Ii2x         should  be  ready  to  stay  the  judgment;  but  since  the 

iNH^Bnr^NTs    ^^^^  ^^^  ^^  ^^^^  *^'°^»   ^^  ^-  ^wAaiiVan/t  of  Oxford 
of  Ctmnty  0/    sAire,  applications  of  this  kind  have  increased  so  much, 
that  we  do  not  like  further  to  increase  the  number. 


TON 


Gaselee.  There  are  affidavits  that  new  evidence  has 
been  obtained  since. the  trial.  There  is  no  proof,  that 
the  county  had  ever  done  any  thing. 

Lord  Ellen  borough  C.  J.  This  motion  is  to 
have  the  effect  of  a  new  trial  indirectly,  and  to  give 
advantage  of  sifting  the  present  prosecutor's  evidence, 
in  order  to  contradict  it  on  a  future  occasion. 

Gaselee.  This  case  is  of  great  importance,  as 
charging  the  county  for  ever. 

Lord  Ellenborougu  C.  J*  As  binding  for  ever 
on  the  county,  we  will  suspend  it;  but  not  generally, 
only  till  we  shall  make  further  order ;  and  we  expect 
^  that  in  the  mean  time  all  reasonable  speed  be  used 
.to  try  the  question  with  the  Marquis  of  Bucking- 
ham, and  that  it  be  brought  to  a  conclusion  with  as 
much  haste  as  the  case  will  admit  of.  And  in  case  it 
is  not  so,  we  shall  direct  judgment  to  be  entered  up 
upon  the  present  verdict. 

Rule  Nisi  for  staying  judgment  on 
these  terms. 
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The  King  against  The  Rev.  Joshua  King  and        1 8<20. 

another.  \tt  Feb. 

THIS  was  au  indictment  found   ae:ainst  the  de-  itUnopeaaon 
^  for  chaDgiDg 

fendants  at  the  ]Rst  Knuttsford  quarter  sessions  the  Miwe  in  an 

for  the  county  of  Chester,  for  an  alleged  conspiracy  ^^  oonsp^y  to 

to  poison,  by  means  of   arsenio,  the  cattle  of  Sir  ^*^^^*'**". 

Thomai  Stanley,  Bart.;  the  indictment  having   been  min, thmtUte 

.  removed  into  this  Court  by  certiorari.  ooon^inwUch 

•  the  indictment 
was  found  are. 

Starkie  now  moved   to   change   the   venue  from  addicted  to  to- 
Cheshire  to  Lancashire,  upon  an  afRdavit,  suggesting  ' 

.that  the  ground  of  the  supposed  conspiracy  imputed 
.  to  the  defendants,  was  the  circumstance  of  the  de- 
fendant Mr.  King  .having   placed  in  his  lands  the 
noxious  drug  in  question,  for  the  purpose  of  destroy- 
ing foxes  and. other  vermin,  which  had  injured  his 
property .;    that ,  the    noblemen    and    gentlemen    of 
.Cheshire,  who  were  likely  to  serve  upon  the  jury  sum- 
moned to  try  the  indictment,  were  much  addicted  to 
fox-hunting ;   and  that  several  injurious  statements 
having  appeared  in  the  publjc  newspapers  upon  the. 
subject  of  the  charge  imputed  to  the  defendants,  pre- 
judicial to  their  character  and  motives,  deponent  for 
.these  reasons  verily  believed,  that  he  should  not  have 
a  fair  and  impartial  trial  in  the  county  of  Chester. 

The  Court  said  they  could  not  assume  that  all 
the  gentlemen  of  the  county  of  Chester,  who  might  be 
summoned  to  discharge  their  duty  as  jurors,  would  do 
injustice  to  the  defendant,  by  reason  of  the  pleasure 
they  took  in  the  amusement  of  fox-hunting ;  and  as 
no  suggestion  was  advanced  that  the  prosecutor  was 
the  author  of  the  injurious  publications  complained 
of,  there  was  no  ground  for  changing  the  venue. 

Rule  refused. 
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W114JAM8  against  Rebves. 


BfotioB  ^  Ml     ri^HIS  was  a  rale  obtained  on  the  last  daj  of  last 
iWoBtecauiii-  Term,  calling  on  the  plaintiff  to  shew  cause  why 

mL^S^mSm    ^^  inquisition  in  this  case  should  not  be  set  aside,  on 
OB  aAd^vito^to  the  ground  of  excessive  damages  (a). 

be  prodaoed  at 
the  ^v^  the 

rale  ia  gnuited.      F.  PoUock  now  shewed  cause^  and  contended  that 

when  anch  a  ^^  nile  must  be  disdiarged,  with  costs,  having  been 

^^^J|"2^^^  moved  for  without  any  affidavit  whatever,  and  drawn 

laat  daj  of  up  afterwards,  as  of  the  last  day  of  last  Term,  upon  an 

aiSdaTit,  and  affidavit  swom  Several  days  after  the  Term,  before  a 

^^f^^  judge  at  diambers*    It  was  quite  irregular  to  draw  up 

dimwiiiiponaii  ^  rule  upon  an  affidavit  which  had  not  existence  at 

affldaTit  fwora  ' 

beforo  a  Judge    the  time  the  rule  was  granted. 

in  Taeatkniy  the 
Court  inthla 

^Xnie^      J.  Bvans,  in  suppoK  of  the  rule,  stated  ttat  the 
coati.  writ  of  inquiry  had  only  been  executed  at  three 

o'clock  in  the  afternoon  of  Satwrdmy,  the  fifth  of 
November,  and  on  the  Monday  following  the  motion 
was  made;  so  that  every  indulgence  ought  to  be 
allowed  for  the  inadvertence  of  omitting  then  to  pro- 
dpce  an  affidavit,  sjupposing  it  to  have  been  neces- 
sary, which  he  submitted  it  was  not;  because  this 
being  a  writ  of  inquiry  issuing  out  of  this  Court,  any 
injustice  done  to  the  defendant  would  entitle  him  t6 
relief,  without  any  affidavit.  The  action  was  for  a 
common  assault,  and  the  jury  gave  250^.  damages'. 
The  defendant,  in  pursuance  of  the  order  made  last 
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Term,  had  paid  100/.  into  Court,  as  the  condition  of       IBM. 
drawing  up  the  rule  am,  and  therefore  the  Court     ^j^fj^^uMf 
would  hardly  deprive  him  of  the  benefit  of  the  rule^       t^aiMi 
upon  this  preliminary  objection,  that  no  affidavit  was 
produced  at  the  time  the  motion  was  made. 

Bay  LEY  J.  (the  only  judge  in  Court  at  the  time 
the  rule  came  on)  said,  it  was  utterly  impossible  to 
grant  such  a  motion  as  this,  without  an  affidavit. 
Had  the  defendant's  counsel  stated  at  the  time  he 
moved,  that  he  was  not  then  furnished  with  an  affi- 
davit, probably  the  Court  might  have  allowed  him  to 
apply  to  a  judge  at  chambers,  or  have  permitted  him 
to  draw  up  the  rule,  upon  producing  the  requisite  affi- 
davit. The  only  indulgence  that  could  be  now  allowed 
the  defendant  was,  to  permit  him  to  draw  up  the  rule 
as  of  the  first  day  of  the  present  Term,  on  the  affidavit 
sworn  in  vacation. 

Pollock  said  he  would  not  resist  this  indulgence, 
provided  the  defendant  was  ordered  to  bring  the  whole 
damages  into  Court,  as  he  understood  that  the  defend- 
ant had  now  left  the  country. 

Bayley  J.  said  this  was  bat  reasonable,  under  the. 
circumstances  stated,  and  ordered  that  the  whole  money 
should  be  brought  into  Court  within  two  days,  other- 
wise the  rule  to  be  discharged  with  costs.  The  case 
was  afterwards  mcationed  to  the  Court,  Evans  com- 
plaining of  the  hardship  of  these  terms ;  when 

The  Coubx  said,  that  he  ought  to  have  come  with 
proper  instructions  in  the  first  instance;  and  as  he  had 
not,  no  indulgence  could  be  allowed.  * 

Rule  discharged,  with  costs. 
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18£G. 

\th  Feb, 

It  teems  that  B 
notioeof  exe- 
cntiiig  a  writ  of 
ioquiiy  in  this 
Conrtcanbe 
contmned  or 
ooantermanded 
bat  once,  the 
K«  B«  concur* 
ring  with  C.P. 
as  to  the  prac- 
tice ;  but  wheie 
seFeral  notices 
and  connter- 
mands  of  en- 
quiry had  been 
aenred,  and  at 
lengfth  there 
wasafreshy 
and  not  a  con- 
tinning  notice 
served,  it  was 
held,  that  the 
inquisition  un- 
deritwasregu. 
lar. 


Burgess  againU  Royle. 

l^ifOTION  to  set  aside  the  inquisition  in  this  case, 
for  irregularity ;  the  alleged  irregularity  beipg, 
that  there  were  two  notices  of  executing  the  writ  of 
inquiry,  and  two  countermands.  Notice  of  executing 
the  writ  of  inquiry  wa§  given  on  the  1st  for  the  10th 
of  December.  On  the  9th  it  was  countermanded  for 
the  14th,  and  on  the  latter  day  it  was  again  counter- 
manded and  continued  for  the  15th.  JbVesh  notice 
was  again  given  on  that  day  for  the  i^3d,  when  in  fact 
the  inquiry  was  executed. 

Abraham  now»  in  support  of  the  rule  for  setting 
aside  the  inquisition,  contended,  from  analogy  to  the 
practice  in  giving  notice  for  trial  in  causes  where  the 
.  parties  have  joined  issue,  that  the  notice  could  be 
continued  but  once,  whereas  here  there  have  been  two 
several  notices,  and  the  like  number  of  counterqiands ; 
and  he  referred  to  Tidd^  609-  6th  ed.  where  it  is  laid 
down,  "  that  notice  of  inquiry  may  be  continued  or 
countermanded,  in  like  manner  as  notice  of  trial ;" 
and  it  is  there  said,  **  that  in  the  Common  Pleas  a 
notice  of  inquiry  can  be  continued  but  once(<7).".  It 
if  not  competent  for  a  party  in  the  case  of  a  trial  to 
continue  his  notices,  and  go  on  successively  counter* 
manding  and  continuing.  Therefore,  from  analogy  to 
the  case  of  notice  of  trial,  there  can  be  but  one  con- 
tinuance, and  one  countermand.  The  practice  in  this 
respect  did  not  appear  to  be  distinctly  laid  down  by 
Tidd,  but  as  the  rule  prevailed  in  C.  P.,  it  was  to  be 
hoped  that  the  practice  of  both  Courts  might  be  con- 
current upon  so  material  a  point. 

HoLBOYD  J.,  before  whom  alone  the  question  was 


(a)  Bmmet,  297, 
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mooted,  said  he  would  mention  the  case  when  the        18^0. 
Court  was  full,  which  he  did  accordingly ;  and  Buroess 

agamst 

Abbott  C.  J.,  referring  to  what  was  laid  down  in 
Tiddj  609i  said  there  appeared  to  be  strong  analogy 
between  the  case  of  a  notice  of  trial  and  a  notice  of 
executing  a  writ  of  inquiry  ;  for  in  both  cases  a  jury 
is  impanelled,  although  in  the  latter  the  office  of  the 
jury  is  confined  to  the  question  of  damages.  It  is 
said  in  the  Common  Pleas,  that  a  notice  of  inquiry 
can  be  continued  but  once;  but  it  was  not  said  that 
such  was  the  practice  in  this  Court.  Adverting,  how- 
ever, to  the  analogy  between  notice  of  trial  and  notice 
of  inquiry,  and  the  Court  being  anxious  to  conform 
its  practice  with  that  of  the  Common  Pleas  as  nearly 
as  they  could,  in  an  established  rule,  it  seemed  to  be 
expedient  to  adopt  the  rule  referred  to  in  the  Common 
Pleas.  This  rule,  however,  for  setting  aside  the  inqui- 
sition, must  be  made  absolute  without  costs. 

• 

fValford,  for  the  plaintiff.  It  turned  out  in  the  re- 
sult, that  the  last  notice  of  inquiry  served  was  a  fresb^ 
and  not  a  continuing  notice.  The  Court,  therefore^ 
said  that  the  objection  fell  to  the  ground ;  and  they   , 

Discharged  the  rule,  with  costs. 
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*  Lloyd  against  Nbblb, 

iikfhb. 

DiMdumim-    npRESPASS    against    the    defendant   for  seizing, 
^*'mS^^'  taking,  and  carrying  away  the  plaintiff's  goods. 

Act, S3  <7.s.      Plea,  first.  Not  Guilty;  second.  That  since  the  caase 
baranaetionof  ^^  action  accmed,  the  defendant  had  been  discharged 


^.  -        «  '    by  the  Coort  for  the  Relief  of  Insolvent  bebtors  in 

tlie  cann  of  ac-    J,  ^ 

^n  avoM  be*    England*  General  demurrer  to  these  pleas,  and  joinder 

fim  tiie  iosol*  « 

Teat  went  to     ^  demanrer* 

jnlsoii,  and  the 

damages  were  ^  . 

miHqnidated  Hutchtruon,  in  support  of  the  demurrer,  was  stopped 

chaige.  by  the  Court. 

Baiiaifiitie,  for  the  defendant*  This  plea  of  dis 
charge  by  the  Court  fot  Relief  of  Insolvent  Debtors,  is 
a  hkt  to  this  action.  By  the  55  G.  S.  c.  102.  s.l. 
every  prisoner,  in  any  prison  in  that  part  of  the  united 
Icingdom  called  England,  upon  any  process  whatso-^ 
evef,  issuing  from  any  Couirt  whatsoever,  for  any  debt, 
damage,  costs,  sum,  or  sums  of  money,  or  contempt 
for  non-payment  of  money,  who  shall  have  been  in 
actual  custody  for  some  one  of  the  said  demands 
during  three  calendar  months,  may  apply  by  petition 
in  a  summaiy  way  to  the  Court,  for  discharge,  accord- 
ing to  this  act.  By  the  10th  section  it  is  enacted, 
"  That  in  case  the  said  Court  shall  be  of  opinion  that 
such  prisoner  is  entitled  to  the  benefit  of  this  act,  then 
the  said  Court  shall  so  order  and  adjudge,  and  shall 
in  such  order  specify  the  several  creditors  and  persons 
claiming  to  be  creditors  of  such  prisoner,  who  shall 
appear  to  have  been  duly  served  with  notice  of  such 
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f^roceedingi  as  required  by  this  slct.^    lie  question        iBit^^ 
here'  undoubtedly  isf,  wheth^  the  plaiaUtf  can  be  con*       tAMti 
ddered  as  a  creditor  Withid  the  meatdng  df  this  act.       ^^ 
Iti  support  of  tbe  aflSrmativts  6(  this  phypositton,  it 
may  be  ^aiohably  idken,  that  Gxete  is  soine  analogy 
bel#ete  the  case  bt  st  persod  t^ho  Se^ks  r^ttef  iinder 
tlis  act  of  parliacdieht,  and  thdt  6t  a  |ierson  ^ho  is 
discharged  by  tlie  dpefatidti  df  th^  b^hbapt  lai;^^/ 
This  ikct  of  piirliament  etiablek  persons  who  have  been 
in  actual  eustody  for  three  months,  to  obtain  their  dts- 
charge  Iroiln  the  demands  of  their  several  Ci^itors, 
and  all  such  persons  dtdiming  td  be  their  creditors,  at 
th^  fito^  the  insdlVents  pic^sent  their  petition.    Sup- 
pose, in  tbe  present  case,  the  kciidn  hail  be^  tried, 
fUid  the  plaintiff  recoVer^d  damages  fdf  the  ti'^Sfpass 
edihplidned  of  befoi^  the  insolvent  went  to  prison,  be- 
ydnd  A\  doubt  the  defendant  would  h&ve  been  di's- 
dhai-ged  from  the  debt.   ]3ut  iiiasmuch  ks  th6  iiisolvent 
goes  to  prison  before  the  action  is  determined,  it  is 
but  reasonable,  that  as  the  cause  of  action  arose  before 
he  sought  his  di^chafge,  he  should  have  the  benifeftt  of 
being  relieved  ti:6tik  the  plktntlflf^s  demand.    Th6  de- 
fendant is  aware  that  th^  plaliiiitt'  hiU  a  cliedm  Upott 
him,  lihd  he  itiserts  his  naitte  ill  his  schedule,  thereby 
admitting  himself  to  be  th^  plainttflTs  debtor  td  the 
amount  of  the  damages  laid  in  the  declaration.    Be- 
ibre  the  insolvent  goes  td  prison,  h6  kndWs,  by  the 
declatatton.  What  damages  the  pkmttff  claims,  and 
thereby  he  is  etiabled  to  insm  in  hts  schedule  th« 
plaintifPs  deifiiand  lis  a  d^bt,  from  which  he  seeks  to 
be  discharged.    In  the  case  of  a  bankrupt  the  same 
pribdlple  ii  generally  Acted  dpdti.  Where  the  dana^e» 
are  tinliqttldatfed,  for  ioM^  adt  dotae  h^ktt  tb^  bank^ 
ruptcy,  the  creditors  go  b^fofd  the  cdmmiMidtt^lt,  aAd 
swear  that    they  have    sustained   certain    speci&ed 
damages  by  reason  of  the  b^nkrupt^s  conduct.    B^ut 
in  the  cUl^e  of  th^  insolvent^  all  he  can  do  is  to  slate 
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1820.       in  bis  schedule,  that  he  is  indebted  to  such  and  socU 
Xlotd       persoDSi  and  that  there  are  certain  other  persons  who' 
e^ahui       have  claims  upon  him,  and  then  the  validity  of  those 
claims  comes  to  be  discussed.     Undoubtedly,  in  an 
action  of  trespass,  or  in  an  action  of  assumpsit,  where 
the  damages  are  unliquidated,  it  would  be  hardly  pos- 
sibly for  the  creditor  of  the  bankrupt  to  swear  with* 
'precision  to  the  amount  of  the  debt  due  to  him,  and. 
therefore  it  would  be  unjust  to  allow  the  certificate  of* 
the  bankrupt  to  operate  in  bar  of  such  claims.    But  a 
different  state  of  things  results  from  the  discharge  of 
an  insolvent.     He  is  discharged  altogether  from  the 
demands   of  those   who  in   any   way   claim  to  be 
creditors.     Unless  this   construction  is  given  to  the 
act,  all  the  persons  discharged  under  it  may  be  liable 
for  claims  accruiug  due  before  they  petitioned  the- 
CourU     Justice  and  good  policy,  therefore,  require 
that  a  liberal  construction  should  be  given  to  this, 
statute. 

Abbott  C.  J.    I  am  of  opinion,  that  a  man  who* 
has  a  right  to  bring  an  action  of  trespass  before  the- 
insolvent  goes  to  prison,  is  not  a  creditor,  within  the 
meaning  of  this  act  of  parliament;  and  consequent-- 
ly,  that  the  action  is  not  barred  by  the  plea  pleaded.  . 

Bayley  J.  The  plaintiflf  does  not  claim  to  be  a< 
creditor,  but  he  claims  damages  for  a  wrong  done; 
which  are  not  liquidated  before  the  defendant  goes  to 
prison.  Suppose  this  had  been  an  action  for  an  as- 
sault, could  it  be  said,  because  the  plaintiff  laid  his 
damages  at  a  specific  sum,  that  he  would  therefore  be 
a  creditor  within  the  meaning  of  this  statute  ?  The 
same  observation  applies  to  this  case.  • 

Per  Curiam, 

Judgment  for  the  Plaintiff. 
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181S, 

Anonymous.  

nnHE  Common  Serjeant  {Knowlys^  moved  for  a  ha*  Aoommiationer 

beas  corpui  to  bring  np  an  insolvent  debtor  before  ooq,^  ii^g 

the  Commissioner  of  the  Insolvent  Court.    The  Com-  {£7£^J^7^' 

missioner  had  issned  an  order  for  the  person  to  be  dditonbrooght 

brought  up,  signed  **  by  the  Court/'  and  signed  by  the  a  rale  or  oider 

Clerk  of  the  Court.  ?f'i^tl?^ 

Conrt»"liiitiiot 
if  i^gned  by  the 

Lord  Ellenborouoh  C.  J.  thought  the  applica-  commiMioiier. 
tion  was  unnecessary.  The  act  directs  the  Commis* 
sioner  to  cause  to  be  brought  before  him,  which  of  course 
gives  him  power  to  bring  the  party  before  him  by  legal 
means;  and  this  order  appears  to  the  Court  to  be  suf* 
ficient.  It  is  an  order  by  the  Court  constituted  by  the 
act,  and  properly  signed  by  the  Court,  and  not  by 
the  Commissioner's  name  in  his  individual  capacity, 
which  would  have  been  wrong.  The  words  of  the 
statute  are  most  imperfect ;  which  is  strange,  consider- 
ing that  the  usual  insolvent  acts  supply  the  words  ''  by 
rule  or  order  of  the  Court,''  which  would  have  been 
most  proper ;  but  here  the  words  are  so  imperfect, 
that  it  might  leave  it  doubtful  whether  a  parol  order 
would  not  be  sufficient ;  but  the  Sheriff  or  Gaoler 
ought  to  have  some  written  evidence  of  the  order,  to 
shew  as  an  authority  for  their  bringing  up  the  person, 
and  as  an  answer  to  an  escape ;  however,  in  this  case, 
the  Commissioner  has  most  properly  sent  a  written  order 
of  the  Court,  which  we  think  sufficient,  and  therefore 
there  is  no  necessity  for  a  habeas  corpus ;  but  we  can- 
not blame  the  caution  of  the  Sheriffs  or  Gaolers,  where 
the  effects  of  their  acting,  if  they  proceeded  impro- 
perly, might  be  so  penal  to  them,  and  where  there  is  a 
fair  doubt. 

Knowfys  took  nothing  by  his  motion. 

VOL,  ir.  Q 
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1814. 


Clarke  against  Davis. 


ft  is  no  objcc-     "WAIVES  objected  to  a  note  given  to  an  insolveal^ 
^Q  to  an  in-  that  it  was  not  entitled  in  the  Court, 

iolTcnt  ddbtor, 
that  it  is  not 

fatitM  in  the       Abbott  J*  referred  to  the  Master,  who  said  it  was 
Coon. 

usual  so  to  entitle  it,  but  that  it  was  not  always  done ; 

he  then  referred  to  the  act,  but  said  he  could  see  no 

reason  for  it  to  be  necessary.     However,  as  it  was  to 

settle  the  practice,  he  desired  it  might  be  mentioned 

when  the  Court  was  full. 

Abbott  J.  then  referred  to  a  MS.  case  in  the  Mas- 
ter's book  in  H,  T.  1805«  in  which  such  an  objection 
was  taken  by  Garrow,  and  Grosb  J.  overruled  it,  say- 
ing he  saw  no  reason  for  requiring  it. 

Objection  oveiruled. 


1817. 

IMk  Af«y. 


In  re  Jonbs,  an  Insolvent. 


nnoe. 


An inioiTient  is  MJTEATtl  opposed  the  discharge  of  an  insolvent 
^Mhargedy  who  had  given  notice  that  he  should  be  brought 

t^^  ^  "P  ^^  ^^^  ***'  Michadnuu  Term,  but  of  which  he  did 
gnUriy,  if  he  not  avail  himself.  He  then  went  up  before  the  In- 
dftTit  of  igno-    solvent  Debtors*  Court,  but  was  remanded.    He  then 

gave  notice  to  be  brought  up  next  HUary  Term, 
*which  he  did  not  do,  but  came  up  now  in  this  Term. 
Heath  admitted  that  he  had  filed  an  affidavit  of  ig- 
norance. 

Batley  J.  This  is  a  sufficient  answer  to  the  irre- 
gularity. 

Discharged. 


£2 


INSURANCE. 


Dacosta  agamst  Edmunds.  

^  14M  Jfrii. 

npHE  Attorney  General  moved  to  set  aside  verdict  Uhdenrrit^ 

for  the  plaintiff  and  enter  a  nonsuit,  on  a  point  to  notice  of  the 

reserved  in  an  action  on  a  policy  of  insurance  on  casks  JJ^Lj^^^ 

of  oil  of  vitriol,  stowed  on  deck  fore  and  aft;  some  stowed,  ivhe- 

veere  thrown  overboard.     He  contended  that  it  was  odierwifle» 

necessary  to  commonicate  to  the  underwriters  that  ^J^2i/2?^ 

they  would  be  stowed  on  deck ;  and  there  is  another  yitrfoi,  and  dif- 

ferent  freight 

method  of  stowing,  to  place  them  in  a  place  parted  is  ^yMe 
off  by  the  bulk  head,  and  sunk  in  sand.  There  was  ti^enkro^idbere 
an  express  agreement  with  the  Captain  that  he  should  stowed. 
stow  them  on  deck.  Sometimes  they  are  put  in  the 
boat  on  the  deck,  in  sand.  When  stowed  on  the  deck 
less  freight  is  paid.  It  was  proved,  that  in  other  cases 
the  place  where  the  commmodity  is  to  be  stowed  on 
deck  is  mentioned  to  the  underwriters,  and  policies 
were  produced  to  shew  that  the  place  of  stowage  was 
mentioned  in  the  policy  on  such  goods.  [Ellen bo- 
rough C.  J.  Only  one  of  the  policies  was  so,  before 
the  policy  in'  question.]  [Batlby  J.  There  was  no 
evidence  that  it  was  the  usage  of  the  trade.]  [El- 
lbnbobouou  C.  J.  said  evidence  was  necessary. 
They  should  be  stowed  safely.  Haywood  v.  Rogers, 
14  East.  I  left  it  to  the  jury  that  it  is  not  necessary  to 
communicate  this,  for  if  it  were  it  would  then  in  all 
cases  be  necessary  to  communicate  the  mode  of  stow- 
ing.] The  Attomey-General  observed  that  in  this  case 
there  was  a  directly  different  mode  of  stowing. 

Lb  Blanc  J.  said,  of  course  they  were  lashed  on 
board. 
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1814.  Damvieb  J.     The  cicpumstance  of  their  beiDg 

[>AoosTA      wickered  shews  they  were  sometimes  stowed  on  deok, 
^f^        otherwise  they  would  not  be  at  the  expence  of  wicker- 
mg  them. 


Le  Blanc  J.  There  was  no  evidence  that  a  different 
preminm  is  paid  for  the  place  where  oil  of  vitriol  is 
stowed,  that  might  have  made  a  difference. 

Ellenborouoh  C.  J.  difference  perhaps  in  all 
places  in  a  ship ;  some  better :  bat  not  necessary  to 
enter  into  the  history  of  every  nook  and  comer.  This, 
in  effecting  a  policy,  wonld  be  impossible. 

Rule  refused. 
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Haiws 


1814. 


Uth  Nov. 

in  BAKE,  at  the  desire  of  Le  Blanc  J.  repeated  a  Where  the 

motion  whicli  be  h^A  meutioined  before  to  Lb  SS^n^" 
Blanc  J.  and  moved  for  a  rule  nisi  to  produce  to  the  ^^'  ^  ^ 

*■  the  nine  taken 

plaintiff,  and  to  let  him  take  a  copy  of  a  mortgage  deed,  from  him, 
on  wbioh  the  action  was  brought.    The  plaintiff  had  nuat  a^pdiwi  * 
been  apprehended  for  felony,  and  bis  papers,  with  the  ^^^^J^^' 
deed  in  question,  weie  taken,  and  vere  now  in  ens-  <» » aAdatU 

,A  iiv«  1  ofdemandiman 

tody  of  a  constable;  and  it  was  necessary  to  take  a  tiie  magHim^ 
copy  to  declare.  d^^^to 

give  plaintiff  a 

LoBD  Ellbnbobough  C.J.     We  have  not  the  on^uidtopro- 
third  persons  in  whose  pQMe^Mon  the  deed  is  before  us.  orSM^tiU^ 

plaintiff  under- 
tair^pg  to  pay 

PeeA^  instanced  that  it  was  of  course  to  grunl  a  ezpences. 
rule  for  loids  of  mapors  to  permit  tbe  taking  copies  of 
the  court  tolls,  wd  U»  ipspect  tbem ;  and  a  rule  of  this 
kind  was  caiPiQnnicitted  by  Mn  Shortj^  in  the  l^t 
ragOf  whev«  a  rule  wes  grapted  to  inspect  the  copies 
of  writiugfu  in  wbatftoever  p<wes8ion  they  might  be« 

IioBQ  Eii4'9N9QBoyGn  C<  J«  Cuttomaiy  teqants 
beve  SQme  <Awn  on  the  court  loUst  Hi^ve  ya«  lypi- 
plied  to  tbe  mugjstr^tet  apd  ha^  be  refused  permit 
sipn  i  As  it  is  a  pim  metiopc  ypp  «bP«ld  l^ye  those  fact! • 

Pbr  Curiam.  The  application  has  pot  beep 
made  for  the  copy ;  apply  first,  and  tender  the  expence 
of  making  it* 

Rule  refused. 
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1814.  Aft€rward8  on  23d  Naoember,  1814,  Peake  moved 

Harkis       Sigain,  on  an  affidavit  stating,  that  in  obedience  to  the 

Jl^l^!^,      recommendation  of  the  Court,  application  had  been 

Deed  in  felon'f  made  to  the  constable  who  had  possession  of  the  deed, 

copyto be ob-    ^^^  to  the  magistrate  who  issued  the  warrant,  with 

^'^'^^  a  tender  of  the  expences  of  a  copy ;  that  the  constable 

refused  to  deliver  the  original  deed,  or  a  copy,  and  re- 
ferred to  the  magistrate,  who  also  refused  the  same. 

Bayley  J.  Rule  nm  to  be  served  on  the  magistrate. 

Rule  absolate  Bayley^  R.  on  £5th  Jan.  1815,  shewed  cause,  and 
and  coastabiee  the  rule  was  made  absolute,  for  a  copy  of  the  deed, 
^feibn^^  and  for  producing  the  original  on  the  trial  of  the 
costody,  on  action,  plaintiff  undertaking  to  pay  the  expence  of  the 
pencee.  copy,  and  of  producing  the  deed  on  the  trial,  which 

the  Court  said  was  reasonable. 


1813.  Anonymous. 


Role  for  inspec-    itfARRYAT  shewed  cause  against  a  rule  obtain- 
^"id  *lr*b-  ^  ^y  Ibpptiig,  calling  on  defendant  to  produce  a 

tun  names  of    lease  in  his  possession,    in    order  that  the  plaintiff 
■abpcena  them,  might  ascertain  the  names  of  the  witnesses,  so  as  to 

subpoena  them  to  prove  the  same  in  support  of  the  ac> 
tion.  He  contended,  that  this  was  to  ot>tain  a  disco- 
very for  which  they  ought  to  go  into  equity,  where 
they  would  not  obtain  the  name^  but  upon  the  terms 
of  hot'  taking  advantage  of  any  forfeiture;  and  this 
Court  has  refused  to  grant  such  a  rule,  in  order  to  en- 
force a  penalty,  though  they  will  order  the  inspection 
of  corporation  books  for  the  purpose  of  supporting  a 
claim  of  right.  *  < 

Topping  was  stopped  by  the  Court.     Le  Blanc  J. 
asked  Marryat  if  he  would  admit  the  execution  of  the 
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deed*  which  he  refoaed.    Then  the  plainiiff  miiat  hn ve        1 8 1 S. 

Jiis  rale ;  for  he  is  a  part j  to  this  lease,  and  he  is  enti-  :an4>»tmous. 
ded  to  an  inspection -of  it. 

Rule  absolute. 


Ramsbottam  ag  ainst  Cooper.  1 8 1 4. 

7&tk  Nov. 

'T^HE  Common  Serjeant  {Knowlyi)  shewed  cause  The  Comt  will 

against  a  rule  obtained  by  Marryat,  for  delivering  ^|^"Jjj!*JJ[ 
the  copy  of  a  lease,  warrant  of  attorney,  and  judgment  tpectfonof  s 
thereon.  Two  years  and  half  yeai's  rent  was  due  from  cuhrpartoofit. 
Lady  Day  1811  to  Michaelmas  18 IS.    An  action  of 
assumpsit  for  use  and  occupation  was  brought,  and 
the  lease  was  produced,  and  plaintiff  was  defeated  on 
that  account  for  the  time  the  lease  covered,  and  only 
recovered  two  years  and  a  quarter's  rent.    The  present 
action  is  for  the  other  quarter,  and  for  half  a  year  from 
Michaelmas  Term  1813.     [Ba  ylbt  J.  The  former  ac- 
tion was  for  use  and  occupation.]     [Le  Blanc  J. 
They  now  go  for  the  time  that  the  lease  had  to  run.] 
Common  Serjeant.  It  is  not  stated  that  there  has  been 
any  demand  of  a  copy  of  the  lease.   The  parties  have 
no  privity ;  and  the  lease  would  therefore  be  submitted 
to  those  who  have  no  privity,  thus  shewing  the  title 
to  them. 


Lb  Blanc  J.  The  lease  is  now  at  an  end.  We 
may  restrain  their  inspection  to  that  part  of  the  lease 
only  which  is  necessary  for  them  to  have  to  bring 
their  action  on. 

Ellbnborouch  C.J.  We  will  attend  to  any 
terms  you  may  wish  to  impose  on  them. 

Baylby  J.  They  need  only  give  you  the  date,  term, 
and  covenant  to  pay  rent. 
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^8^^'  ELLBNBomovoH  C.  J.  The  commmiieation  may  be 

IUmoottaii  as  penurious  as  will  be  necessaiy  to  satisfy  this  rale. 
Coom,      ^^^  ™^7  P^^  paper  over  the  top  and  bottom,  and 
shew  them  only  the  part  they  want. 

Rule  absolute. 
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Bishop  against  Best.  ^^^^* 

20IA  Nw. 

JD^SPItfASSE  shewed  cause  against  a  mle  which  GoartwiUaoi 
had  been  obtained  by  F.  Pollock,  for  a  reference  SJJiT^.** 
to  the  Master  to  calculate  interest  upon  a  judgment  iJ2nnwrt.fa«i 
recovered  in  an  action  upon  a  bill  of  exchange*    It  actKm  upon  a 
was  adn^tted  that  interest  might  be  given  in  an  ac-  change  (a), 
tion  upon  the  judgment  (b),  but  it  could  not,  it  was 
insisted^  be  given  on  motion.     An  action  upon  a 
judgment  is  watched  jealously  by  the  law.    Thus,  by 
the  statute  for  preventing  vexatious  arrests,  the  plain- 
tiffis  not  entitled  to  costs,  unless  the  judge  certifies  (c). 

Pollock  urged,  that  the  Court  had  clearly  a  discre- 
tionary power  of  granting  the  rule.  The  facts  are  left 
in  the  discretion  of  the  Court. 

Per  Curiam. 

Rule  discharged. 


(a)  Where  an  actioB  is  brought  on  a  bill  of  exchange,  the  Court  will 
giant  a  role  to  oompnte  principal  and  interest  on  the  biD,  though  the 
plaintiff  died  after  Inteiloeiitorf  jadgment  dgned.  J9!tffer  ▼•  Oreem, 
1 1/.  &  &  289 ;  and  see  Brmon  t.  Meaiiar,  3  Af.  dc  &  281,  where  the 
bill  was  lost,  and  the  Court  granted  the  rule  upon  the  prodnction  of  a 
copy  of  the  bin,  ferified  by  afBdavit  of  the  plaSntUTs  attorney,  the  original 
haying  been  stolen  firom  his  pocket.  But  in  NeUan  t.  Skeridan,  8  Term 
Rep.  395,  the  Court refiised  aruk  to  compute  interest  on  a  judgment,  and 
to  ascertain  Ae  damages  sustained  by  the  plaintiff  by  reason  of  the  deten- 
^ioii  of  ths  mnsy  ncowned. 

{h)  FUh  WOhe  T.  DwUn,  1  EMt,  iSS. 
(c)  43  Geo,  3.  c.  46.  sec.  4. 
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1817. 


90f4 


Vbrnby  against  Iddings. 


intarat  re-  tf-^  TLET,  R.  in  support  of  a  demurrer  in  an  action 
actkmofdebtr  ^^^  ^^^^  ^^  ^  mortgage  deed,  upon  a  covenant 

f^^  ^^  therein  for  payment  of  886/.  and  interest,  alleged  to 
iheraiiaeo?e-  amount  to  940/.  The  special  demurrer  assigned  for 
Ktt^uid.ac  an  cause,  that  940/.  were  alleged  to  be  due  and  owing; 
bTiriflm^iis^  and  such  sum  could  not  be  due»  because  the  date  of  the 


te  de-    deed  as  shewn  was  the  £Oth  of  January.  First  objection, 

teiitk>o  of  the  -. 

debt,  stmk,"  Actiou  will  not  lie  for  interest.  [Pbr  Curiam.  Then 
prindiMd  and  ^^  Court  will  give  judgment  for  886/.  and  damages 
dSSikite*  ^^^  detention.]  Bayley,  R.  submitted,  that  as  the 
4iTUble.  plaintiff  declares  for  one  entire  sum,  the  Court  cannot 

divide  it.    Second  objection,  thai  there  was  only  a 
covenant  to  pay  interest  upon  February  1817. 

Lord  Ellbnborough  C.J.  He  does  not  shew 
by  the  declaration  from  what  time  the  interest  begins: 
it  may  be  for  an  old  debt. 

Bayley  J.  The  declaration  claims  886/.  and  plain- 
tiff is  not  bound  by  the  statement  at  the  commencement 
of  the  declaration  of  a  plea  that  he  render  940/.;  that 
has  been  held  not  to  tie  down  the  plaintiff  (a)  :  and  if 
it  appear  on  the  declaration  that  the  same  certain  debt 
is  demanded,  it  is  sufficient. 

HoLROYD  J.  Have  you  any  case  to  shew  that  in- 
terest cannot  be  recovered  in  an  action  of  debt  where 
there  u  a  covenant  to  pay  it  ? 

Pbr  Curiam.  This  is  a  general  demunrer,  and  you 
must  shew  that  no  judgment  can  be  given  upon  the 
declaration,  and  that  nothing  can  be  recovered.    The 


(a)  Lord  T.  Umuimm,  1 1  Auf .  Rep.  62. 
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demurrer  is  too  extensive.    If  the  interest  is  uncer-        1817. 
taiD|  the  Court  will  only  give  jadgment  for  886/.  and       vxanet 
then  there  will  be  an  application  to  the  Court  to  refer       {^^'f^ 
it  to  the  Master  to  compute  the  principal  and  interest, 
and  the  interest  will  be  given  not  as  interest,  but  as 
damages  for  the  detention  of  the  debt ;  and  so  the  in- 
terest, if  uncertain,  and  therefore  cannot  be  recovered  as 
interest,  will  be  made  certain,  and  reserved  as  damages* 

Baylby  J.    The  demand  is  divisible. 

Rickardion,  amicm  curia,  said,  that  there  had  been  a 
case  in  the  last  sessions  before  the  House  of  Lords,  in 
which  they  had  held  that  interest  was  recoverable  in 
an  action  of  debt. 

LoBD  Ellen  BOROUGH  C.  J.  asked  the  name  of  the 
case;  and  Bayley  J.  said,  that  interest  would  be  re- 
covered if  the  principal  was  paid. 

Judgment  for  plaintiff. 


«56 


IRREGULARITY. 


13X4.  Hqmpay  against  Kbnnino. 


inegeSiaAtf  in  f^  ^^  ^^  obtained  a  tvle,  calling  upon  the  plaintiff 
^SmmdJ^  *!  ^  *^^^  cause  why  the  writ  and  subsequent  pro- 

rianoe  between  ceediugs  should  not  be  set  aside  with  oosts,  for  irregu- 
the  writ  and  larity,  for  a  variance  between  the  return  and  the  day 
notfoe  to^l^    of  the  notice  to  appear  at  the  bottom  of  the  writ. 

peer,  cannot  be 
taken  advan* 

viSitur^d  Aibott,  ia  shewing  cause^  insisted  that  the  ap- 

filed  common  plication  was  made  too  late.    The  facts  were»  that  the 

filedadcclara-  writ  was  returnable  the  2d  of  Maif.    The  defendant 

floe  ui^gim  ^^^  appearing  on  the  1 1th,  the  plaintiff  filed  common 

notice  ^leioof  bail  for  him.  according  to  the  statute.    He  relied  that 

to  tbe  defend*  . 

ant.  in  the  case  of  an  irregularity  the  party  must  come  in 

the  first  instance,  and  if  another  step  is  taken  in  the 
cause,  it  is  a  waiver  of  the  previous  irregularity.  He 
said  it  might  be  doubtful  whether  the  act  of  filing 
common  bail  was  such  a  step ;  but  he  contended  that 
what  the  plaintiff  had  subsequently  done  was  a  waiver 
of  ity  namely,  that  the  plaintiff  had  filed  a  declaration, 
and  given  notice  of  it  to  the  defendant. 


Lb  Blanc  J.  the  only  judge  in  the  Court,  was  of 
opinion  that  it  was  a  waiver,  and  discharged  the  rule 
with  costs. 


IRREGULARITY.  2S7 


Minster  against  Couss.  

4M  Feb, 

rilHE  writ  ia  this  case  being  returnable  on  the  last  Where  the  dc- 
return  of  Michaelmoi  Term,  the  plaintiff  dedared  ^^^  ^l 
deb€uees8€  in  the  vacation,  and  in  this  Term  save  cdnotioeofex- 

.•         r  ^  •.     r  •         •  ectitiDg  a  wnt 

notice  of  executing  a  wnt  of  inquiry.  of  inquiry,  and 

then  came  with 
a  formal  objec- 

E*  Lawes  now  moved  to  set  aside  the  service  of  the   *!?" !?  '^f  «" 

daration,  de* 

declaratioui  upon  the  formal  objection^  that  on  process  H^^red  de  hene 
returnable  on  or  after  the  last  return  of  a  Term>  the  said' he  came 
plaintiff  cannot  declare  de  bene  es$e;  but  ^^  ^^^' 

Ths  Coubt  said  be  was  too  late  in  his  application^ 
for  although  the  defendant  might  not  be  affected  until 
the  plaintiff  proceeded  to  the  execution  of  the  writ  of 
inquiry,  yet  knowing  of  the  objection  before,  and 
having  suffered  the  plaintiff  to  incur  further  expences, 
the  irregularity  complained  of  was  not  available. 

Rule  refused. 


Anonymous. 


1814. 


Utk 


^yOMYN  shewed  cause  against  a  rule  obtained  by  Pioceedii^  set 
Reader,  to  set  aside  the  proceedings  for  irregn-  ^^i^^lltcie 
iarity,  on  the  ground  that  no  latitat  had  been  issued.  P^/^i^  ^"^ 
The  defendant  was  served  with  a  copy  of  a  latitat  in  withitaadiag 
Baiter  Term  last,  and  the  declaration  was  of  Trinifs^  delavlomofing 
Term  1813,  and  the  defendant  had  laid  by  till  the  tlMOmt. 
present  motion.    Comyn  contended  that  the  irregu- 
larity had  been  waived;  and  proved,  by  a£Sdavit,  that 
the  plaintiff  had  his  former  attorney's  bill,  in  which  a 
latitat  was  charged. 

But  Le  Blanc  J.  said  that  the  Court  would  not 
sanction  any  party  in  such  a  proceeding,  in  which 
they  had  gone  on  without  a  latitat,  and  also  that  they 


ass  IRREGULARITY. 

1814.  did  not  even  now  shew  that  a  latitat  had  been  sued 
AtfoNYMoui»  out*  And  as  to  the  plaintiffs  having  paid  for  a  latitat, 
it  made  no  difierence^  for  in  fact  none  was  taken  out ; 
and  though  that  appeared  to  be  the  fault  only  of  the 
attorney,  yet  the  party  must  answer  for  the  improper 
conduct  of  his  attorney,  whose  acts  are  in  fact  his. 

Rule  absolute. 


;  Harvey  against  Bennett. 

9tk  May. 

It  if  not  neoet-  WERVIS  shewed  cause  against  a  rule  of  Bfs^,  to 

tarm^in^a^  quash  a  bill  of  Middlesex,  the  notice  having  the 

to^'l^'i^e  ^^^  ^^  figures.    He  contended  that  it  was  not  stated 

procMdingi  for  on  the  rule  that  it  was  moved  for  irregularity,  and  that 

aad^TC^bur  the  rule  should  have  been  to  quash  the  copy,  and  not 

^^1,%  the  writ. 

copy  of  a  writ, 

to  let  aide^       LoRD  Ellenborou6H  C.  J.    I  do  not  see  that  it 
"^copy,^^    is  necessary  to  use  the  term  '  irregularity '  on  the  rule, 

if  it  appear  on  the  affidavit. 

Pbr  Curiam.    We  can  only  quash  the  copy. 

Rule  discharged. 


'  Anonymous. 

No  doe  to  the    JRf    LAWES  moved  to  set  aside  proceedings  for  ir- 
ded^^^ia  *    regularity,  there  being  no  date  to  the  notice  of 

the  declaration. 

DampibrJ.    It  is  immaterial. 

Rule  refused. 


IRREGULARITY.  239 

1814. 

MuLLETT  against  Alexander.  -iTrT" 

JLMO  L  T  shewed  cause  against  a  rule  of  Andrews,  to  a  statute,  mak. 
set  aside  the  proceedings  for  irregularity ;  which  ^wfaicbMOw'' 
was,  that  the  attorney's  name  was  not  indorsed  on  the  »*to'n«y*f 

'  "^  name  and  date 

writ,  nor  was  there  any  date  to  the  same.    Holt  said  are  not  indon- 

1  •  1  ed.  actoally 

the  motion  was  too  late,  void ;  it  is  no 

objection  to  a 

Andrews  contended  that  the  statute  made  the  pro-  ^3  yj^^  Q^de 
cess  void,  and  therefore  no  delay  could  cure  it.    After  ^^  ^•*®' 
some  discussion  on  the  point  of  delay. 

Rule  absolute. 

1814. 

Anonymous.  o^nTT" 

TOEADER  moved  to  set  aside  proceedings  for  inre-  Improper 

JLm/       ..  •,  ,,  „  •!«   names  of  deritt 

gulanty,  stating  that  an  old  copy  of  a  wnt  had  on  an  old  copy 
been  used,  with  the  names  of  clerks  of  the  Court  sub-  {^ITZ^Lj" 
scribed,  who  were  no  longer  so. 

Baylet  J.      That  is  an  immaterial  part. 

Rule  refused. 

1815. 

Anonymous.  siTj^. 

^OMYN  shewed  cause  against  a  rule  to  set  aside  im  debet  to  an 
judgment  for  irregularity,  which  had  been  signed  ^^^,^3^2^ 
as  for  want  of  a  plea.    The  action  was  on  a  judirment  thooghabad 

'^  JO  pl^^  is  not  to 

recovered,  and  the  plea  was  nil  debet.    Camyn  con-  be  treated  as  a 
tended  that  it  was  a  nullity.    But  the  Court  asked  °    ^' 
what  authority  he  had  for  that. 

And  Lord  Ellenborouoh  C.J.  said,  that  though 
it  was  a  bad  plea  on  special  demurrer,  it  was  not  a 
nullity ;  and  under  such  a  plea,  payment  might  be 
given  in  evidence ;  and  it  was  so  held  by  Lord  Mans- 

field. 

Rule  absolute. 


240 
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1815. 

Stk  June. 

Wrong  name 
in  prooQSs 
cored  bj  nn 
altoney'fuo- 
dertakingto 
appear. 


1813. 


2Mk 


Irrepuliritj  in 
imuing  an  exe- 
cution far  da- 
mages and 
ooeta  in  original 
action,  omitting 
coats  in  error 
cannot  be  ob- 
jected to. 


Lowes  against  Newcombb  Clarrb. 

W9  ETIT  moved  to  discharge  proceedings  ;  the  oopy 
of  the  writ  was  against  the  defendant  by  the 
name  of  Thomas  Clarke  Newcambe,  and  the  declaration 
was  against  Henry  Clarke  Newcombe,  sned  by  the 
name  of  Thomas  Clarke  Newcombe,  and  the  defendant's 
attorney  had  indorsed  on  the  writ  an  undertaking  to 
appev*  The  defendant  gave  the  plaintiff  notice 
that  if  he  proceeded  in  this  writ  it  would  be  at  his 
own  perils  and  then  the  plaintiff  entered  an  appearance 
by  his  right  name.  He  cited  10  Easi^  328.  1 1  East 
225 ;  and  he  contended,  the  undertaking  was  only  to 
appear  to  the  writ ;  and  it  did  not  appear  that  the  at- 
torney at  that  time  knew  the  name  of  his  cUent.  But 
Batlbt  J.  thought  the  undertaking  was  a  waiver  of 

the  defect. 

Rule  refused. 

Anonymous. 

/BBBOTT  shewed  cause  against  a  rule  obtained  by 
£.  Lawes,  to  set  aside  execution  on  two  scire  fa- 
cias, one  to  revive  judgment  in  an  original  action,  the 
other  to  revive  judgment  in  error  for  the  costs  in  er- 
ror. The  fieri  facias  which  had  issued  on  the  first  scire 
facias,  and  to  set  aside  which  this  motion  was  made, 
had  been  taken  only  for  the  damages  and  costs  in 
the  original  action,  and  did  not  include  the  costs  in 
error. 

Lawes  objected  to  this  mode  of  splitting  the  judg- 
ment, and  so  putting  the  defendant  to  additional  ex- 
pence  and  trouble. 

Lb  Bi«anc  J.  said  that  the  objection  must  arise 
when  they  take  out  execution  for  the  costs  in  error^ 
but  not  otherwise ;  for  the  plaintiff  is  not  obliged  to 
issue  execution  for  those  costs. 


r 
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Anonymous*  3  sis. 


28M  NiM>, 

inARKE  J.  shewed  cause  in  the  first  instance  Rnieto  produce 
against  a  rule  obtained  by  Chitty,  to  set  aside  a  ^^^^^^ 
rule  to  produce  the  record.    The  defendant  had  plead-  perfect  issue 

^RTBS  titlfPTi     And 

ed  a  judgment  recovered,  to  which  there  was  arepli-  no  costs  giYen 
caUon  of  ml  tkl  record,   with  a  verification  and  JlJ^pJ^Sfai 
prayer  of  damages,  and  a  rejoinder  entered  for  the  ^^  first  in- 
defendant  that  there  was  such  a  record,  and  a  day  was 
given  for  its  production.    The  defendant  struck  this 
out,  and  returned  the  paper  book,  with  notice  that 
he  would  rejoin  in  due  time. 

Chitty,  in  support  of  the  rule,  cited  Cremer  v.  Wick' 
ett{b),  Sandford  v.  Rogers  (c),  TidcCs  Practice  (d),  and 
observed,  that  the  defendant  could  not  be  allowed  to 
rule  the  plaintiff  to  produce  the  record  in  a  case  of 
this  nature. 


Baylbv  J.  This  is  an  irregularity  on  the  part  of 
the  defendant;  when  judgment  was  pleaded  on  one 
side  and  denied  on  the  other,  there  was  a  fit  issue, 
and  it  was  not  competent  to  the  defendant  to  rejoin 
any  other  matter.  As  the  rule  was  opposed  in  the  first 
instance  I  cannot  give  costs.    I  wish  I  could. 

Rule  refused. 


(a)  To  a  replication  of  nttl  Hel  record,  aid  a  day  gtven,  if  the  defendant 
demur,  the  plaintiff  need  not  join  in  demurrer ;  but  if  the  record  is  not 
produced,  may  rign  judgment  Tipping  ▼.  Johuon,  2  Bot,  &  Pui.  302. 
And  see  Myers  r,  Kent,  2  New  Rep.  466.  There  is  a  distinction  between 
concluding  a  replication  of  mU  Hei  record,  by  giving  the  defendant  a  day 
to  bring  it  in,  or  with  an  ayerment  and  prayer  of  the  debt  and  damages. 
In  the  former  case,  the  issue  b  complete  upon  the  replication ;  but  in  the 
latter  there  oug^t  to  be  a  rejoinder  that  thereMs  such  a  record.  Crewndr 
y.  Wlckett,  1  Lord  Raymand^  560.  TUd.  FTact  6th  ed.  799.  CkUiy  on 
Plead.  1  Vol.  571. 

(6)  1  Lord  JRaymond,  550.  <c)  2  fTilt.  113. 

Id)  Ttdd.  Prac.  6th  ed.  798. 

VOL.  II.  R 
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r.  f.  54  Geo,  3.  SiMMONs  agaifist  COPB. 

The  order  ia  g^UR  WOOD' moved  to  ^t  aside  a  j'udgmeiH  sigiied 
the^^^bMk  for  not  returning  tlie  paper  book.    The  paper 

i^SK  ^^^^  had  been  delivered,  with  the  regular  notice  to  be 
returned  within  fetnrned  within  twenty-four  hours.  It  was  not  re- 
and though  it  ^  turned  within  twenty*four  honi%,  nor  for  two  hours 
Y^^i^J^-  aft^'J  ^^^  when  it  was  returned  no  judgment  had 
ed,  yet  the       \^^  siirned,  but  the  plaintiff  did  it  afterwards;  and  it 

judffnient  u  re* 

gnlar  if  risned    was  now  moved  to  set  aside  that  judgment  as  irregular. 

after  the  expir- 
ation of  the  24 

*****"•  Le  Blanc  J.  asked  if  there  was  wiy  case  on  the 

subject. 

CurtDood  said'  he  could  only  find  the  rule  laid  down 
generally,  that  the  paper  book  should  be  returned  in 
twentv-four  hours,  but  that  in  die  case  of  a  demand  oi 
a  plea  the  defendant  is  bound  to  plead  within  twenty- 
four  hours ;  but  if  he  does  not  do  so,  but  in  fact  pleads 
before  judgment  is  signed,  the  plaintiff  cannot  after- 
wards signjudgibent :  and  hecontehd^d  that  the  pre- 
sent case  was  analogous.    But 

Le  Blanc  J.  said  the  case  was  different,  and  the 
order  in  the  margin  of  the  paper  book  was  peremptory, 
and  that  the  rule  must  be  refosed ;  but  added,  that  if 
there  was  anyauthority  to  be  foxmd,  the  case  might 
be  moved  again. 

» 

Per  Curiam.  Rule  refused. 


U5 


JUDGMENT. 


RucKER  against  Ansley. 


1820. 


lltk  Feb. 

npHIS  was  a  motion  for  judgmeot  as  in  case  qf  a  Wbeieaipedai 
nonsuit.    The  cause  was  set  down  for  trial  by  i^^^j^te^uo^ 
a  special  jury  for  the  sittings  at  Guildhall,  so  long  ago  Srt^ws^ 
as  Hilary  Term  1816,  but  the  plaintiff  had  never  ap-  widioiitjuiyi^ 
plied  for  an  appointment  to  have  the  cause  tried.  The  piiad  for  to 
action  was  upon  a  policy  of  insurance*  and  it  appear-  theC^ut re- 
ed that  there  had  been  another  action  tried  upon  the  ^^  ^  ^ 

■^  the  defendMit 

same  policy,  in  which  the  plaintiff  was  nonsuited;  but  judgment  m  in 
the  Court  had  reserved  a  case,  in  which  judgment  was  ggn,  ^^  .'. 
given  in  Miehaelma$  Term,  1817-  Carr  now  shewed 
cause  against  the  rule  for  judgment  as  in  case  of  a 
nonsuit  in  this  case,  and  contended,  that  as  the  cause 
had  in  point  of  fact  been  set  down  for  trial,  the  de- 
fendant could  not  sustain  this  application. 

HoLROYD  J.  concurred  in  this  objection,  and  said, 
that  the  proper  course  was  for  the  defendant  to  apply 
to  the  Lord  Chief  Justice,  to  have  the  cause  appointed 
for  trial. 

F,  Pollock  for  the  defendant. 

Rule  discharged. 


R-t 
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1820. 

Saimdtty,  WaLTBR  Cgainst  BUCKLB. 

12M  FA. 

^^  Mn^*  R.^^^  ^^^  judgment  as  in  case  of  a  nonsuit.  Issue 
there  u  a  rale  was  joined  last  Michaelmas  Tenn,  and  a  rule  to 

•ue/and  notice  ^nter  the  issue  being  taken  out  in  that  Tenn»  notice  of 
?^*"^^8j^''  trial  was  given  for  the  adjourned  sittings  after  the  said 
smme  Term  for  Tenn ;  and  the  plaintiff  not  having  proceeded  to  trial 
vkt&m  after  at  those  sittings,  the  question  was,  whether  the  de~ 
SyJuH^W*^  fendant  was  entitled  to  move  for  judgment  as  in  case 
does  not  go  to    of  a  nonsuit. 

trial  at  thoee 
iittiiigiytliede- 

^^Z^      Tbb  COB.T  .aid  he  was ;  and  as  no  reason  was  as- 
m!^  ^*™  ^  signed  for  not  going  to  trial,  the  defendant  could  not 
caaeofanoB-    be  compelled  to  accept  a  peremptory  undertaking  at 
naaon  la  aa-^  ^be  sittings  after  this  Term. 
'iSf^J^  Rule  absolute. 

gobig  to  tnal, 
tbe  Court  will 

MeS  to^^      Comyn  for  the  plaintiff  and  CMtty  for  the  defendant. 

accept  a  pe- 
remptory un- 
■4ertiking. 
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Skerry  against  Prbston.  1 

nth  Nov. 

WEKYLL  moved  on  behalf  of  the  plaintiff  to  set  Anamemott 
aside  a  verdict  for  the  defendant,  and  for  a  new  on  ^nt  in  ar- 
trial  in  an  action  on  the  case  for  taking  a  distress. for  [!^\^Sl 
rent  where  no  rent  was  due.     The  defendant  had  rigiitof^- 
agreed  to  receive  interest  on  the  rent  in  airear*    The 
distress  was  taken  October  6th,  1812,  for  three  years 
and  a  half  rent.     For  the  plaintiff  it  was  contended, 
that  the  agreement  to  receive  interest  on  the  anrear  of 
rent  had  converted  the  rent  into  a  loan,  and  determine 
ed  the  dght  to  distrein. 

Lord  Ellbnborouoh  C.  J.  This  is  only  an  agree- 
ment for  that  which  the  law  would  have  given  him  : 
where  the  money  is  payable  on  a  particular  day,  the 
jury  would  give  interest  as  damages. 

« 

Burrowi  contended,  tiiat  where  money  was  payable 
URder  a  written  contract,  it  must  .be  discharged  by 
•  deed  of  as  high  a  nature ;  but  here  the  money  accrued 
.  due  in  consequence  of  the  occupation. 

Baylbt  J.  Suppose  no  rent  was  due,  is  case  the 
proper  remedy  i  The  defendant  could  not  distrein  for 
the  interest,  bathe  had  a  right  to  abandon  the  interest 
and  take  a  distress  for  the  rent. 

Ellbnborouoh  C.  J.  There  is  here  no  spspension 
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181S.  of  the  distress,  only  an  agreement  to  pay  that  which 
r^ — "  the  law  would  give  him ;  and  the  landlord  at  any  time 
aguimi       iiad  a  rieht  to  determine  his  forbearance  and  distrein 

for  the  rent. 

Role  refused. 


Prbiton. 


^^^^'  BuRBAGO  and  another  against  King. 

9th  Nov. 

Manure  b  ii-     ^LARKE  moved  for  a  new  trial  on  an  action  for 
tena^f  tiSo^  *h«  pnce  of  manure  sold,  tried  at  lAncoln  before 

iSjto  W^in^  Thompson,  Baron,  in  which  the  verdict  wto  for  plain- 
an  action.         tiff,  damages  40/.    There  was  an  assigniuedt  by  a 

tenant  of  land,  of  his  stoek  and  manure  to  the  plain- 
tiffs, as  thistees  for  creditors,  ^nd  who  took  possession 
and  sold  every  thi^g  but  manure.  The  defendant, 
who  had  had  a  previous  assignment  of  the  l^ase  and 
manure,  took  possession  under  his  assignment,  and 
spread  the  manure  on  the  land.  Ciarkt,  for  the  de> 
fendant,  contended,  that  the  manure  was  Hot  assigna- 
ble to  the  trustees,  for  it  would  be  contrary  to  good 
husbandry. 

Ellen  BOROUGH  C.  J.  said,  the  tenant  might  as- 
sign it,  and  pass  the  legal  property  therein  to  the  pur- 
chaser, though  he  would  thereby  make  himself  liable 
to  an  action  for  bad  husbandry.  The  assignment  to 
defendant  was  before  the  assignment  to  plalntfffs;  bat 
defendant  neglected  t6  take  posAession  till  after  pllull- 
tiffs  had  taken  possession,  and  their  right  to  the  move- 
able property  therefore  could  not  be  disputed.  De- 
fendant must  pay  the  value  of  die  mUnurt  to  the  plain- 
tiff^ and  bring  his  action  of  cdven^t. . 

Rule  reftisf  d. 
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Reid  against  Parsons.  ' 

7th  Feb. 

0^IFFORD  stated  that  this  was  a  demunrer  to  a  When  there  is 

plea  to  a  declaratioa  in  covenant,  for  nonpay-  fej^^^^Sp^a 

ment  of  rent.    Defendant  pleaded  that  the  lease  had  n^npfyment  of 

rent  by  the  les- 

become  void  by  the  breach  of  a  covenant  theitein.  see,  the  term 
The  question  aiose  upon  a  lease  which  contained  a  theienoraui 
proviso  that  the  term  should  cease  upon  the  nonpay-  ^  ^  ^'^' 
ment  of  the  rent;  and  the  question  was,  whether  the  of  determining 
defendant,  who  was  in  that  lease  the  surety  of  the  the  breach  of 
lessee,  could  take  advantage  of  such  a  termination  of        P^Tiao. 
the  lease  by  the  nonfeazance  of  the  lessee,  and  by  his 
wrongful  act  in  not  paying  the  rent.    Criffbrd  con* 
tended  that  this  was  the  contract  of  the  lessor ;  mid  if 
he  made  such  a  contract,  he  must  abide  by  the  con- 
sequences ;  and  that  the  consequence  of  such  a  clause 
was,  upon  the  nonpayment  of  the  rent,  to  make  the 
deed  absolutely  void  by  the  express  provision,  and  not 
merely  voidable,  which  the  party  must  contend  on  the 
other  side  in  order  to  support  their  view  of  the  case ; 
and  that  here  the  defendant  was  not  the  lessee,  but 
only  the  surety  of  the  lessee,  and  therefore  it  was  not 
his  own  wrongful  act  that  had  occasioned  the  deter- 
mination of  the  lease. 

Loan  Ellehborough  C.  J.  That  makes  no  dif- 
ference ;  the  surety  is  identified  with  the  lessee ;  it  is 
just  the  same. 

• 

Abbott  J.  In  the  case  of  MqyU  and  Finch,  the 
auditor  of  the  Crown  gave  the  acquittance,  and  not 
the  King  himself. 

Th£  whole  Court  thought  that  it  must  be  the 
evident  intention  of  the  parties  that  the  lease  should 
only  be  void  at  the  option  of  the  ^ssor,  and  that  it 
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18I7*  never  could  have  been  intended  between  them  that 
"ij^  the  lessee  should  have  the  option  of  putting  an  end 
Pam^  ^  ^^^  lease  by  his  own  default,  and  that  his  surety 
should  answer  an  action  for  the  rent,  by  saying  that 
the  lease  is  void,  because  the  rent  has  not  been  paid ; 
and  Batley  J,  said,  if  this  doctrine  should  prevail, 
if  there  was  a  proviso  that  the  lease  should  be  void 
for  non-repair,  if  a  gate  was  out  of  repair,  the  lessee 
would  be  able  to  defeat  the  lease ;  and  Loan  Ellbn- 
BOROUCH  C.  J.  said,  that  the  lessee  never  could  take 
advantage  of  hts  own  wrong,  to  discharge  himself 
from  a  duty. 

Richardson  was  stopped  by  the  Court. 

Lord  Ellemborouoh  C.  J.  said,  that  the  Court 
had  looked  into  the  cases,  and  thought  the  lease  void, 
as  against  the  lessee,  but  not  as  against  the  lessor,  for 
the  benefit  of  the  lessee  ;  and  that  it  was  so  in  many 
other  leases,  even  when  made  voidable  by  statute,  as 
an  ecclesiastical  lease.  But  it  cannot  be  vacated  by 
any  party  by  his  own  act,  done  in  contravention  of  the 
lease ;  and  a  party  cannot  take  advantage  of  his  own 
wrong  to  defeat  the  lease.  Co.  Lit,  216.  which  shews 
that  the  general  rule  is,  that  a  party  cannot  take  ad- 
vantage of  his  own  wrong. 

Judgment  for.plaintiflF. 


249 


LIMITATIONS,  STATUTE  OF. 


Hurst  against  Parkbr.  ^^^"^ 

fflCHARDSON  moved  for*  a  new  trial>  aDd^taset  SniMeqiieiit  id* 
aside  nonsuit  in  tori,  for  taking  away  plaintiff's  jj^^^^st^" 
coals ;  plea,  statute  of  limitations.    Plaintiff  proved  » *"*^!i^^ 
subsequent  admission  by  the  defendant  of  trespass,  cms  out  of  ^ 

-  I    «     1        .  1  1  sttttnte  of  linu* 

and  contended  tbat  it  was  the  same  as  subsequent  titioos  («). 
jNomise  in  assumpsit.  Richardson  now  contended  the 
same,  and  cited  Haye  v.  Hastings,  Ld.  Raym.  389- 
v>  Tapper,  \(i  East,  420.  But  thb  Court 
thought  this  case  of  trespass  was  not  like  assumpsit, 
where  the  new  promise  is  a  new  cause  of  action,  and 
here  the  admission  is  only  of  a  cause  of  action  at  the 
time,  and  nan  constat,  but  statute  applied  afterwards, 
and  the  affirmative  that  the  cause  of  action  was  exist- 
ing at  the  time  lay  on  the  plaintiff. 

Rule  refused. 


(a)  S.  P.  in  oMMiijMi/  or  case  against  an  attorney  for  negligence.  Sktrt 
y.  ATCarH^,  3  ^.  and  ^.  6^. 
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MANDAMUS. 


.! !  Expdrte  Morgan. 

Hm  Govt  oi     M'iHlTTY  moved  for  a  role  lo  shew  cause  why  i 
^aSkte^n^  iiM0K2aiiitfs  shouU  not  iasuty  directed  to  the  judge 


<>»    of  an  inferior  CSourt  of  competent  jurisdiction,  cooi? 

oodimI  h  floort  . 

of  nifMor  ja»  mandaBg  him  to  award  a  new  trial  in  a  cause  before 
^1^1^^^^  him,  in  which  one  Morgan  was  the  defendant.  The 
ta^in  a  came  application  was  grounded  on  an  affidavit  that  gross 
which  alleged  injustice  was  done  the  party  ;  and  although  no  autho- 
been  done  to  n^J  oould  be  cited  in  support  of  the  motion,  yet  it  was 
OM  of  the  par-  contended,  that  as  this  Court  exercised  a  gaieral  juris* 

diction  and  superinteudaiiee  over  the  praiceediQgs  of 
inferior  tribunals,  it  could.commaad  a  Court  of  inferior 
jurisdiction  lo  do  justice  to  the  suitors  thereof,  or  cor» 
rect  any  irregularity  in  its  proceedings. 

Pbe  Curiam.  We  may  command  the  judge  of 
an  inferior  Court  to  give  judgment  io  a  matter  fit  and 
proper  for  his  cognizance  ;  but  we  cannot  in  this 
manner  review  his  proceedings,  or  try  upon  affidavit, 
any  alleged  irregularity  in  his  judgment.  If  there  is 
an  erroneous  judgment  given,  a  writ  of  error  will 
rectify  it,  if  error  lies  ;  but  we  cannot  tell  the  judge 
what  he  is  to  do.  We  can  command  him  to  give 
judgment,  but  we  cannot  interfere  to  regulate  the 
practice  of  an  inferior  Court,  because  every  inferior 
Court  is  the  proper  judge  of  its  own  practice.  Unless 
some  authority  is  cited  to  justify  this  motion,  we  can- 
not interfere  in  the  way  required. 

Rule  refused* 


r 


MANDAMUS.  251 


A  1814. 

Anonymous.  

A  BBOTT  moved  for  a  mandamus  to  the  surveyor  Mandamm 
and  commissioner  under  an  inclosure  act,  to  as-  ^^j^ucre 
certain  the  value  of  a  modus;  he  proposed  to  take  the  ^^"  inclosure 

,      .        1  .  .  /•    1  •^»  *®  inquire 

rule  in  the  alternative^  "  if  there  was  any  modus  to  if  there  is  any 
fix  the  value.'' 

LoBD  Ellen  BOROUGH  C.  J.  Have  you  any  prece- 
dent for  such  an  hypothetical  mandamus?  if  you  have 
the  rule  at  all«  you  must  take  it  in  the  first  instance  to 
enquire  if  there  is  any  modus. 

Abbott  adopted  this  form  for  his  motion. 

Rule  Mst  granted,  to  be  served  on  the 
vicar  or  his  impropriator. 

Dampibb  J.  said,  that  alwaya  before  the  inclosure 
acts  are  passed,  it  should  be  ascertained  whether  there 
is  a  modus  or  not ;  for  otherwise,  the  incumbent  who 
may  have  a  large  family  will  be  obliged  to  litigate  it, 
whether  he  will  or  not,  and  he  may  not  be  able  to 
bear  the  expence. 


Rbx  against  Commissioners  of  the  Flockwold 

InCU>8UB£. 


1817. 

234/  Jan. 


'WkENMAN  shewed  cause  against  a  rule  of  E.  in  a  motion  for 
Lawes,  for  a  mandamus  to  a  commissioner  of  an  ^^  q^qj^  ^| 
inclosure  act,  to  effect  an  exchancre.    He  stated  the  »<>{  g™"t  the 

'  o  wnt  where  dis- 

exchange  clause.    One  has  an  estate  in  fee,  the  other  cretion  was 
only  for  life.    He  objected  that  Mr.  Newcombe  was  ccmaamoLn 
only  tenant  for  life,  Gore  tenant  in  fee.    This  ex-  ^^^^ 
chanee  is  intended  to  irive  them  both  in  fee.  ~  and  no  ground 

o  o  ^  shewn  that 

they  haTO  done 

Bayley  J.     Is  this  application  by  Goref  l*^r*°*^^Jy* 

may/'  are  only  impcratiTe  when  the  clavse  is  for  the  public  gobd  or  benefit.   «  Exchange/* 
imports  equality  of  interest. 


652  MANDAMUS. 

1817-  Marry att.    Both  'Sewcombe  and  Gore  apply  to  the 

commissioners  to  effect  it,  and  they  the  commission- 


agabm       ers  refuse. 

COMXIBSION- 

INCL08C7EB.  Dewnuin.  The  commissioners  have  a  judicial  office, 
and  they  said  that  exchange  was  most  unfair;  as  for 
Mr.  Newcombe,  his  family  would  lose  MOL  It  was 
only  a  matter  of  favor,  where  the  estates  were  of  a  dif- 
ferent degree.  The  commissioners'  affidavit  shews 
that  they  cannot  conscientiously  do  it. 

MarryatL    It  is  desirable  to  both  parties  to  effect 
this.    GoTifi  land  intersects  Newcambe^t. 


J.    Without  the  commissioner,  you  may 
exchange  for  Newcomb^9  life. 

Lord  Ellenboroitoh  C.  J.  Do  you  mean  to  say 
that  your  affidavit  states  that  the  value  is  equal  i 

Bat  LET  J.  Who  is  to  take  care  of  your  remainder- 
men? 

Lord  Ellbnborough  C.  J.  Have  you  any  case 
that  shews  that  this  Court  will  grant  a  mandamus  where 
a  conscientious  duty  is  left  to  the  commissioners,  when 
you  do  not  shew  equality  of  interest  or  value?  It 
would  be  subjecting  the  consciences  of  the  commis- 
sioners to  a  matidamus. 

Bat  LET  J.  Ate  there  any  words  that  are  neces- 
sarily imperative  on  the  commissioners? 

Marryat.  ^*  Shall  and  may*'  have  been  held  im- 
perative. 

Baxley  J.    They  are  not  the  words  here. 


MANDAMUS. 


S53 


Marryat.    "  May/'  has  been  held  •'  must/'  and  a        1817. 
person  held  indictable.  R£x 

agaiiut 
COMHISSION- 

HoLROYD  J.    That  is  where  it  is  for  the  public     ^ks  qfthe 

,  ,        _  _  ,  '^  Flocewood 

good ;  as  a  churchwarden  to  make  a  rate.  Inclosure. 

Marryat.    Here  the  words  are  ''  shall  and  may  be 
lawful.'' 


Batlby  J.  That  is  limited  by  the  word  exchange, 
that  imports  equality  of  interest.  A  tenant  for  life 
cannot  exchange  without  tenant  in  fee. 

Lord  Ellen BORouoH  C.  J.    How  does  it  appear 

that  this  statute  was  ever  intended  to  allow  a  commis* 

sioner  to  effect  such  an  exchange  as  this  ?  It  would  be 

most  grievous  to  the  remainder^meui  if  they  could. 

"  Shall  and  may''  where  they  are  for  the  public  good, 

may  be  held  imperative ;  but  not  so  in  a  case  like 

this. 

Rule  discharged. 


Anonymous. 


1816. 


w 


13M  ATay. 

'ARREN  moved  for  a  mandamus  to  be  directed  Mmtfaimu  n 
to   the  Dean  of  Hereford,    to  examine  and  SSS^*2>ade«i 
licence  a  second  curate,  on  an   affidavit  that  one  tofkeoMe^m- 

oond  cunte. 
curate  was  not  sufficient,  and  that  another  should  be 

appointed  by  the  incumbent,  i(nd  approved  of  by  the 
parishioners,  and  to  be  paid  by  them,  and  also  to  en- 
quire into  the  party's  sufficiency.  The  Dean  refused 
to  enquire  into  his  sufficiency. 

Lord  Ellenborougb  C.J.  said  that  theredid  not 
appear  to  be  any  such  office  as  a  second  curate,  and 
that  there  was  no  trace  of  any  thing  of  the  kind  in 
the  books,  and  that  the  Court  could  not  grant  a  man- 
damus for  an  office  in  fieri. 

Rule  refused. 


i2d4  MANDAMUS. 


]8]4. 

Zltt  Jan, 


Anonymous. 


MmndamullM     WMEAKE  moved  for  a  mandamus  to  a  clergyman  to 
to  repUoTa  "^  replace  the  clerk  of  the  parish,  whom  the  clergy- 

clerit  of  the      pj^n  discharged. 

The  affidant 

^^hJ^^       Le  Blanc  J.  asked  if  it  was  sworn  in  the  affidavit 
8tate>  that  the    that  he  was  appointed  for  life  ?    {^Peake.  U  only  states 

deik  waa  ap*  ^ 

polntedfor  life;  generally  that  he  was  appointed ;  but  it  has  been  neld 

absolutely  ne-     ^^^^  ^^  ^^  appointed  for  life.] 
cessaiy. 

Le  Blamc  J.    It  has  been  so  held,  but  it  is  usual 
to  state  it  in  the  affidavit. 

Writ  granted. 


1815. 

\2tA  June, 


Anonymous. 


AiMMdonutfto  "nEADER  moved  for  a  mandamw  to  the  arch- 
to  iwear  in  the  deacon,  to  swear  in  a  churchwarden  who  had 
^dSS"    been  duly  chosen. 

abaoluto  lathe 

first  iofltanoe.  .w^        >■«  «••  «  i_*i 

Per  Curiam.    As  it  is  only  to  swear  m,  which 
does  not  confer  any  title. 

Rule  absolute  in  the  first  instance. 


^^^^'  Anonymous. 

20M  ^yriL 

If  one  pariah       Q^CARLETV  moved  for  a  mandamus  against  one  of 
officer  appliea  the  churchwardens  of  the  parish  of  Eiham,  to 

for  a  iiKwrfflimtf 

againat  another  concur  in  a  rate  with  the  overseers. 

to  concur  in 
rate,  vet  writ 

most  be  againat       Per  Curiam.      You   muBt    take    the   mandomus 

bothy  aa  well 

agaltaat  the  ap-  against  the  whole  of  the  parish  officers ;  against  your- 
p&cant  as  the     g^iy^  ^s  well  as  the  Other  overseen   It  has  often  been 

so  done. 

Rule  Ni$i. 


MANDAMUS.  %55 


Anontmous. 


-it 


15M  June. 

npHE  Attorney- General  moved  for  a  mandamus,  to  Mandanmt  to 

be  directed  lo  the  chtirchWaTdens  of  6t.  PixuN,  ^^^^^ 
Depifbrd,  XocotD&kknA  them  to  ^veup  Ibe  custody  of  avestry^book 

*^''  or  ..  to  tbc  vertiy- 

ihe  vestry  book  to  the  vestry  elerk^  the  book  haVfng  clerk,  reftised; 
been  taken  away  by  violence  at  a  'vestry  meeting. 
[Lord  ELLBNBOROOoki  C.  J.  enquired  what  tenure 
the  vestry  clerk  liad  in  his  office.]  The  Attorney- 
General  alluded  to  Rex  v.  CtBydon,  6  T.  JR.  being  an 
application  for  the  restoration  of 'a  vestry  clerk « 

Lord  Ellenborough  C.J.  If  the  muniments 
belonged  to  him  as  annexed  to  his  office,  he  may 
bring  an  action  of  detainer  or  trover. 

Rule  refused. 


Anonymous. 


1814. 

\6th  Abv. 


niADDY xdo\ed  for  a  niandamsf  to  certain  p^sons,  iiiMidmmit  to 
to 'deliver  op  the  •keys  of  a  duirah  to 'a  person  k^^Tof'^a   ^ 
Who  h^d  been  appointed  sexton,  after  a  cont^ted  chmch^reftiMd. 
el^ciibn  with  the  late  sexton's  son,  who  was  an  nn- 
sttccessfol  candidate^  and  now  performed  the  office, 
the  keys  having  been  delivered  to  his  mother,  the 
executrix  of  the  late  sexton,  to  whom  the  church- 
wardens had  delivered  the  keys.    In  the  case  of  Rex  v. 
Chureiamffieiu  0/  TaufUcn^St.  Junwfs^  Cowp.  413.  the 
mandamus  was  to  the  churchwardens. 

Lord  Elib^^ borough  C.J.  Why  did  they  not 
get  a  new  key  ?  The  keys  of  ihe  (shurch  at^  not  like 
an  emblem  of  office,  or  the  like.  If  it  is  likely  to 
prevent  any  breach  of  the  peace,  we  would  gratit  it ; 
but  you  had  better  get  a  new  key. 

Rule  refused. 


256  MANDAMUS. 


1818. 

25M  Ma^. 


Rex  against  The  Company  of  the  Proprietors  of 

Margate  Harbour. 


Role  Mill-  for  a  g^URNEY  moved  for  a  mandamus  to  the  company, 
pay  poor  rate,  to  pay  the  poors*  rate.     [Lord  Ellbnborouoh 

antolad  had  ~  C.  J.  Why  caRDOt  yoa  distrain  ?].  Gurney.  I  made 
^^tt* ^ing  ^^^  motion  two  years  ago,  and  that  objection  was 
sworn  that  the   then  made  to  it,  in  consequence  of  which  we  dis- 

goo^  were 

frandnlently  trained ;  the  goods  were  bought  in  by  the  clerk  of  the 
the  parish  company,  to  whom  a  lease  of  all  the  distrainable  pro- 
to^fta  a^''  perty,  which  consists  only  of  casUiron  benches,  wind- 
on  the  ground    lass,  &c.  on  the  pier,  has  been  made  to  the  clerk  of 

the  company.  [Lord  Ellenbosough  C.  J.  You 
mean  to  say  that  the  lease'  is  fraudulent;  you  must 
proceed  then  on  the  assumption  of  that  fraud,  and 
distrain  the  goods].    Afterwards 

Lord  Ellekborough  C.  J.  said,  as  such  a  pro- 
ceeding might  involve  the  parish  in  an  expensive 
action,  perhaps  the  facts  which  yon  have  shewn  to 
the  Court  are  sufficient  to  induce  such  a  presumption 
of  fraud  as  to  justify  the  Court  in  granting  a  rule 
nisi,  in  order  to  bring  the  question  sq  far  under  dis- 
cussion as  to  induce  the  parties  to  do  what  they  ought. 

-Rule  Nisi^- 


1817. 

I9M  jl%. 


Rex  against  The  Mayor  o^Bridowater 


pe  Court  re-    g^lASELEE  moved  for  a  mandamus  in  the  first  in- 

raeed  to  fix  an  j   %Jf 

day  for  an  dec-  Stance,  on  the  ground  that  the  offices  of  Bur- 

damtu.  They    gesses  and  Aldermen  were  actually  .vacant*  . 

left  it  to  the 
proper  oflioer. 

Williams,  C  F.  prayed  the  Court  that  a  late  day  in 
the  next  Term  might  be  fixed  for  the  election,,  on  affi* 
davits  that  some  of  the  corporation  were  abroad ;  but 


WATER. 
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Lord  Ellenjiorough  C.  J.  said,  that  the  Court  1817. 

would  not  fix  any  precise  day,  they  would  leave  that  "r^^ 

to  the  chief  officer  to  do ;  and  if  he  did  wrong,  they  _,  **S^ 

might  come  to  the  Court   to    oblige   him    to    act  or  Bma- 
properly. 

Rule  absolute. 


Rex  against  Mayor  ^  Truro.  1816. 

ISth  JVbcr. 

^iASELEE  moved  for  a  mandamus  to  proceed  to  Conrtwillgnnt 
the  election  of  a  mayor,  there  being  no  mayor  SlT^iSf  ^ 
for  the  years  1815  and  1816,  and  no  election  havine:  »*"«»»  where 

,  ^    a  mayor  holds 

taken  place  either  on  charter*day,  or  in  pursuance  of  over,  or  where 

1 1  /7^/i    1  actual  vacaiu^ 

il%a€0.i.  occasioned  by 

death  (a]« 

Baylet  J.  granted  a  rule  nisi ;  and  upon  asking 
whether  there  was  an  actual  vacancy,  or  a  mayor  de 
facto,  and  Gaselee  stating  that  the  late  mayor  held 
over,  Baylby  J.  granted  the  mandamus. 

(a)  S.  P.  in  Ilehetter*i  case,  on  vacancy  of  the  capital  btirgesa,  mbrtd 
by  Merewdker,  HO.  1817. 


Anonymous.  ; 

JpULLER  moved  for  a  mandamus  to  two  justices,  BUHdanhu  to 

to  summon  the  Reverend  Mr for  not  paying  3lS^ 

poor  rates,  six  rates  being  in  anrear.    Application  had  ^  ^*  ^y^ 
been  made  to  the  two  justices,  and  they  had  refused. 

Rule  granted. 

Rbx  against  Justices  ^  Wii/ps.  ^^^^' 

CASBERD  moved  for  a  mandamm  to  dismiss  ap«  Biandamnuxtk 
i«i_*«  ,,  _  dliiinlffi  an  an* 

peal,  and  that  m  the  mean  time  all  proceedings  peai  ivfined. 
to  be  stayed, 
veil.  II.  » 


fi5S  MANDAMUS. 

iBllB.  HoLltOYD  J.    Ib  thare  aily  case  m  which  thig  Cburt 

rbx  bave  interpoded  to  dismUs  £iti  appettl  ?    It  b  in  effe<(t 

jumcS'  6P  *^  ••y  *^**  *^^y  '^^^  '^^  julrisdicfioll. 


Abbott  J.  said,  that  he  and  Holroyd  J* 
only  two  Judges  in  Court)  thought  they  could  not 
grant  such  a  rule,  but  gave  Casberd  leave  to  men- 
tion it  again  to-moirow,  when  the  Court  was  full, 
without  prejudice. 

Casberd  on  the  foDowing  day  renewed  his  applica- 
tion. He  stated  that  there  wa^  an  appeal  at  the  Midsum- 
mer  sessions  called  on  at  Michaelmas  sessions.  Them 
Was  a  proposal  then  to  refer,  atid  consented  to,  cer- 
tainly on  the  understanding  that  the  Co&n  should 
adopt  the  decision  of  the  arbitrators.  They  were  to  con- 
sider all  legal  objections,  llie  umpire  was  at  the  bar. 
It  was  agreed  afterwards  that  it  should  go  before  an 
umpire  in  the  first  instance.  The  arbitrator  decided  in 
favour  of  one  of  the  parties.  The  arlntrator  decided  on 
the  costs.  The  arbitrator  had  not  decided  the  merits, 
he  only  decided  that  there  was  no  notice  of  appeal* 

Bayley  J.  Why  did  you  appear  at  the  sessions,  if 
there  was  no  notice? 

Curwood.  There  mJgfttt  be  a  notice,  btrt  not  a)egal 
noti(*e. 

Baytev  J.  t)o  youlcnow  of  any  instande  in  whicn 
an  Application  has  been  made  to  this  Court  on  the 
ground  that  the  sessions  have  done  wrong  f 

Lord  Ellbnborough  C.  J.  If  we  were  to  attend 
to  your  motion  we  should  have  an  application' tx).tbi» 
Comrt  whenever  the  parties  thought  the  sessions  had 
decided  wrongly. 
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Curwood.  We  go  on  the  ground  that  there  is  no        1818. 
other  remedy.  rbx 

agahut 
Justices  of 

Bayley  J.  There  are  many  cases  in  which  there  is       Wilts, 
no  other  remedy  against  the  sessions,  where  we  should 
not  interfere.    There  was  a  case  here  some  time  ago, 
where  we  had  reason  to  think  the  sessions  were  wrong, 
but  we  refused  to  interfere. 

Lord  Ellenbobough  C.  J.  Our  writs  of  error  ha?e 
accumulated,  and  this  would  increase  them  still  more^ 
if  we  were  to  entertain  such  applications  in  all  cases 
where  the  sessions  are  thought  to  be  wrong. 

Rule  refused. 


s^ 


dOo 


MASTER  AND  SERVANT. 


1818. 

lUh  Nov. 


Carr  against  Clarke. 


^rdor  to  npHIS"  was.an  action  for  debaaching  t&e  plainti£r» 

actiouforse-  daughter;  and  at  the  trial  before   Mr.  Baron 

dawhter  most  WooD^  the  plaintiff  was  nonsaited,  on  the  groand  that 

^      t^*iSi"  *^^  danghter  was  not  proved  to  be  the  plaintiff's  ser- 

tboDgh  he  K-  vant.    It  appeared  that  she  was  sixteen  years  of  age, 

I^^^IL  and  that  the  plaintiff  her  father,  en  removing  from 

u«  yet°tf  riie  ^^^  residence,  had  left  her  behind  with  a  relation,  a 

unotbisser-  Mrs.  Shapert.  in  whose  employment  she  was  at  the 

▼ant,  he  cannot  *     «/ 

maintain  the     time  of  the  sedaction.    The  father,  however,  reeeiv- 
ac  onQa;.         ^j  {xom  his  daughter  a  part  of  the   wages,    ^car- 

lett  now  moved  to  set  aside  the  nonsuit,  and  have  a 
new  trial.  He  contended  that  there  was  in  this 
case  an  animm  revertendi  on  the  part  of  the  daughter; 
and  that  her  father  receiving  part  of  the  wages, 
and  she  herself  being  under  age,  there  was  suf- 
ficient evidence  of  service  to  maintain  the  action. 
Dean  v.  Peel  {b),  and  other  cases  there  cited,  were 
contended  to  be  distinguishable;  the  daughter,  al- 
though under  age,  being  actually  in  the  service  of 
another  person,  and  having  no  intention  of  returning. 
In  Pastlethwaite  v.  Parkes{c),  the  daughter  was  in 


(a)  The  iLJniy  done  to  the  feelings  of  the  parent,  or  person  standing  in 
hco  parmtiSf  are  usually  taken  into  consideration  in  estJinating  the  da- 
nages  although  perhaps  upon  strict  legal  principles  the  Auooages  could 
not  be  recovered  beyond  the  loss  of  service.  Irwin  y.  Dearwum,  11  Etui, 
23.  The  daughter  or  servant  is  a  competent  iritness  to  prove  the  case, 
although  it  is  not  absolutely  necessary  that  she  should  be  called.  Farmer 
▼.  Jotephy  HoUt  Ni.  Pri.  451.  Hie  mthholding  the  daughter,  howevet^ 
would  probably  furnish  matter  of  observation. 

W  5  East,  45.  (<r)  3  Murr.  187B. 
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another  service,  and  of  fall  age  at  the  time  of  the  se-        1818. 
ilactioB.  Dennett  v.  Allcott(d).    "  The  rule  that  there       "^^ 
mast  be  a  contract  for  service^  is  too  narrow  for  the       againH 
libera]  sentiments.of  the  present  time.    The  slightest 
service  has  been  held  sufficient/* 

Abbott  C.  J.  Even  making  tea  has  been  said  to 
be  an  act  of  service.  But  here  there  was  in  fact  a  ser- 
vice with  another  person^  who  could  undoubtedly 
have  brought  the  action ;  and  then  there  might  be 
two  actions.  The  declaration  states  that  the  injury 
was  committed,  **  the  party  then  being  the  daughter 
and  servant  of  the  plaintiff/* 

Bayley  J.  mentioned  Fores  v.  WiUon{e\  The 
cases  go  upon  the  express  ground,  that  the  relation  of 
master  and  servant  must  exist ;  but  the  evidence  may 
be  very  slight.  The  parties  must  stand  in  the  relation 
of  master  and  servant,  although  a  temporary  absence 
may  not  be  sufficient  to  destroy  that  relation.  If  it 
had  been  established  that  Mrs.  Shapert  had  paid  the 
father  the  wages,  perhaps  the  plaintiff  might  have 
succeeded* 

Abbott  C.  J*  This  action  is  founded  on  the  situa- 
tion of  master  and  servant,  not^upon  that  of  parent 
and  child.  When  the  father  is  in  a  condition  to  bring 
the  action,  and  the  child  is  his  servant,  that  circum- 
stance may  increase  the  damages ;  but  we  can  go  no 
farther.  In  this  case,  the  allegation  that  the  child 
is  the  servant  of  the  plaintiff  is^  not  proved.  She  was 
the  servant  of  another  person. 

Baylby  J.  was  of  the  same  opinion,  and  referred  to 
Saterthwaite  v.  Duents  (/).    The  action  is  supported 

W  2  T.  R.  168.  per  BnOer  J.  (e)  Peake's  Rep.  55, 

'   (/)  B,  T.  25  Gto.  3.  K.  B.     5  Eatt,  47.  c.  10. 
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MASTER  AND  SERVANT. 


1818. 

Carr 

Clakke. 


1818. 

IIM  Jprii, 

Master  liable 
for  accident  in 
conaequence  of 
chain-stay  of 
cart  breaking, 
when  horse  ran 
away  and  da- 
mage was  done^ 
for  bis  negli- 
gence, in  not 
haying   the 
tackle  good. 


by  the  evidence  of  one  of  the  ciimiiial  parlies,  and 
therefore  should  be  kept  within  close  bounds.  The 
declaration  must  state  that  the  girl  was  the  senrant  of 
the  plaintiff.  Lord  Manffkld,  in  the  case  refelred  to, 
after  looking  into  the  cases  said,  that  the  action 
would  not  lie^  unless  it  was  laid  per  quod  servUium 
anririt. 

Scarlett  then  observed^  that  Wood,  B.  was  anicious 
that  the  motion  should  be  brought  before  the  Court. 
And, 

Abbott  C.  J.  observed,  that  it  was  very  natural 
that  any  person  should  feel  anxious,  that  the  law  upon 
this  subject  was  rather  different  from  what  it  is. 
•  Rule  refused. 

Wblsh  against  Lawrence. 

7^0 LAN  moved  to  set  aside  a  verdict  for  the  plain- 
tiff for  the  value  of  a  horse  killed  by  driving 
defendant's  cart  He  questioned  whether  the  evi- 
dence supported  the  declaration,  which  averred,  that 
the  cart  was  under  the  management  of  the  defendant's 
sbrvant.  The  proof  was,  that  going  down  the  hill  the 
chain-stay  broke,  and  the  defendant's  horse  was  fright- 
ened and  ran  away.  It  was  averred  in  the  counts,  that 
it  was  damage  by  the  negligence  of  the  servant. 

Lord  Ellenborough  C.  J.  The  master  is  bound 
to  have  good  tackle,  and  is  negligent  if  he  does  not. 

Baylet  J.  If  he  is  driving  negligently  as  to  the 
tackle,  he  is  driving  negligently. 

Nolan.  The  question  is,  whether  that  is  driving  the 
hone  negligently. 


Abbott  J.  Clearly  so. 


Ride  refused. 


£63 


MO^EY  HAD  AND  RECEIVED. 


RoBSON  qjgiiunst  Andrade. 
aCJRLETTmoYed  for  a  new  trial. 

Per  Curiam.  The  plaintiff  could  not  maintain  hi3  ^^»  ^- 


1816. 

The  plaintiiF,  to 
Kconr  hk 
aluoe  of »  stake 


action  against  t|ie  defendant  as  a  stakeholder,  for  the  jj^^ 
plaintiff^9  proportion  of  the  aum  dejposited  in  the  de* 
JTendant's  hands  for  the  benefit  of  the  plaintiff  and 
others^  without  shewing  the  plaintiff 's  certain  exact 
proportion. 

Rule  refused. 


(a)  See  1  SUtrk,  372. 
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MORTGAGOR  AND  MORTGAGEE. 


^^^^'  Anonymous. 

Rule  milted  fJOMYN  moved,  in  an  action  of  cotenata  upon  a 
TO  mmtnTO  mortgage  deed  (a),  for  a  rule  calling  upon  the  de- 

deedi  on  pay-    fendant  to  shew  cause  why  it  should  not  be  referred  to 

meat  of  debt^      _  _ 

interest,  and  the  Master  to  ascertain  what  was  due  for  principal  and 
^ofom^*  interest  upon  the  deed  on  which  the  action  was 
Du^  («)•  brought ;  and  why,  upon  payment  of  principal  and  in- 

terest, together  with  the  costs  of  the  action,  the  mort- 
gagee should  not  be  directed  to  give  up  the  mortgage 
deed  to  the  mortgagor. 

Baylby  J.  To  grant  this  motion  seems  to  be  con- 
verting this  Court  into  a  Court  of  Equity.  However^ 
the  rule  nisi  may  as  well  be  granted,  as  cause  may  af- 
terwards be  shewn. 

The  Court  granted  a  rule  nist,  which  was  after- 
watds  made  absolute,  but  without  opposition. 


(a)  See  atatnte  7  Geo.  2.  c.  20.  i.  2 ;  and  7  T.  R.  185 ;  Bather  t. 
Strea,  8  T.  R.  326.  410,  where  it  was  held  that  the  Coort  may  giant  a 
nle  for  a  refiaence  to  the  Miater  to  oompate  what  b  dne  for  principal 
and  intereat.  In  an  action  of  covenant ;  but  it  does  not  appear  to  have 
been  naoal  to  grant  the  role  in  the  extent  to  wluch  it  was  carried  in  the 
principal  caae*  Hie  atatnte  enacta,  that  wliere  an^r  action  ahall  be  fatDogfat 
on  any  hmtd,  forpaymentof  the  money  aecored  l^  audi  mortgage,  or  per- 
formance of  the  covenanta  tiierefai  contained ;  or  iriiere  an  action  of 
ejectment  ahaH  be  brought  by  any  mortgagee,  it  ahall  be  lawfid  for  the 
party  entitled  to  the  eqidty  of  redonption,  at  any  time  pending  incA  action, 
to  bring  into  Conrt  the  princqial  money  and  intereat,  &c«  and  by  rule  of 
Coort  to  obtain  a  reconveyance,  &e. 
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MOTIONS. 


1820. 

Philups  asainst  Wbyman.  

^  12/A  Feb, 

fjPHlS  was  a  motion  for  staying  proceedings  on  pay.  A  rule  once  dis- 
ment  of  costs;  and  on  a  former  day  the  case  had  fiiu  aigmnent, 
been  fully  discussed  by  Counsel  on  both  sides,  and  the  «^^  ^ 
rule  discharged .  "PO"  *  nigges- 

^  tion  that  new 

matter  has 

Abraham  now  moved  to  open  the  rule,  on  a  sugges-  nncc  come  to 

*^  '  /^^    ^  the  knowledge 

tion  that  new  matter  had  come  to  the  knowledge  or  of  the  party, 
the  agent  in  town,  which  would  probablj  alter  the  for-  ^^^  ^^  ^^^ 
mer  decision  of  the  Court  if  the  rule  was  again  opened,  q?^^!^/?® 

Campbell  resisted  the  application,  as  being  quite 
contrary  to  practice. 

Per  Cukiam.    If  we  were  to  yield  assent  to  this 

motion  we  should  be  called  upon  to  discuss  twice  over 

almost  every  case  which  comes  before  us  for  decision. 

The  time  of  the  Court  is  abundantly  too  limited  for 

the  dispatch  of  ordinary  business,  and  we  have  not 

leisure  for  works  of  supererogation. 

Refused. 

(a)  See  Rex  ▼.  Shaiffk  of  Middkaex,  I  CkUty,  445,  nde  of  oonrt  and 
dedsions ;  and  TUtf,  7th  ed.  528. 

1818. 

In  re  Hellter  and  Snook.  

12M  Fkb. 

M^HITTY  had  obtained  a  second  rule  to  set  aside  Hie  Court  will 
an  award,  one  having  been  obtained  before  and  ^^^^*to  set 

that  purpose 

Lord  Ellenborough  C.  J.    If  a  rule  has  once  !^  ^T^^ 

_«_«,.^_._.,^_.«.^....^_.......^..,^.._____,_^_.„^,.__  been  ducharg- 

(«)  See  the  last  case,  and  note.  ®^  (')* 
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IBIS.       been  obtained  to  set  aside  an  award,  we  must  assume 
Ahonymous,    ^^^^  ^^^  objections  taken  on  that  rule  are  all  that  can 

be  taken  to  the  award. 


1816. 

-: Anonymous. 

The  Court  will  WfA  YLEY  J.  The  Court  will  not,  at  the  close  of  the 

r^rr^r  ^Teno^grantaruleimttoshewcauseatChambeni, 

^to  diev^  if  it  is  the  fault  of  the  party  that  he  has  not  come  sooner, 

cause  at  Cham-  *i*iie  CottTt  yesterday  said  they  would  not,  under  such 

ben,  vherethe      .  ,*  •  -  , 

paity  could      cuTCumstauces,  add  to   the  pressure  of  business  at 

haTB  oome  ^^%        i 

eariier  (a),        Chambers. 

Abbott  J.  said  the  same  the  next  day ;  and  added, 
that  dhe  practice  of  shewing  cause  at  Chambers  was 
quite  modem. 

(0)  See  7W,  7th  ed.  5ia  53|. 
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NEW  TRIAL. 


1816. 
Hall  against  Stothard.  Sluir 

OCARLETT  moved  for  a  rule  to  skew  cause  why  a  A  dientSs 

verdict  obtained  for  the  defendant  should  not  be  set  condactof  lus 
aside,onpaymeiitofcosts,andanewttialgraated.  The  J^^iS? 
cause  was  tried  before  the  Lord  Chief  Baron  at  the  Sprint  not  grant  a 

new  trial  on  the 

Assizes  at  York,  when  it  appeared  that  the  action  was  gionnd  that  the 
brought  for  revising  to  recdve  some  linseed,  wUch  the  ^t°^|!2ii^ 
plainti£F  had  contracted  to  deliver  within  fourteen  iuys,  ^J^^^*^ 
the  price  being  payable  at  the  time  of  the  delivery.  A  request  of  the 
portion  of  the  linseed  had  been  delivered^  and  the  *    ™«y  w« 
question  was^  whether  the  defendant  was  obliged  to 
receive  the  remainder;  an  alteration  had  taken  place 
in  the  price  of  the  article.    The  action  was  resisted^ 
on  the  ground  that  the  defendant  had  applied  for  the 
delivery  of  the  remainder  of  the  linseed^  and  that  the 
answer  was,  that  platntiflp  had  not  got  it  all  to  deliver. 
It  was  now  observed^  in  support  of  the  motion  for  a 
new  trial,  that  the  plaintifTs  clerks,  to  whom  this  ap- 
plication had  been  made,  were  in  Court,  and  the  plain- 
tiff's attorney  wished  them  to  be  called ;  but  that  the 
counsel  declined  to  pursue  that  course,  and  that  ulti- 
mately the  verdict  passed  for  the  defendant. 

Lord  Ellenborough  C.J.    The  client' must  be 

bound  by  the  conduct  of  his  counsel,  otherwise  there 

would  be  no  end  to  applications  to  the  Court  for  new 

trials.     Where  tlie  parties  wish  one  coarse   to  be 

adopted,  and  the  counsel  take  another,  the  parties 

must  nevertheless  abide  by  the  acts  of  their  counsel, 

however  contrary  to  their  wishes. 

Rule  refused. 


(a)  Ttdd,  7th  ed,  913. 
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1815. 

IhthAfffU. 
AnadmiB^n 

made  after  they 
tiETesepantedy 
Hbfoof/k  on  thi6 
day  of  Uialy  is 
aotAittfficient 
^[roiiiid  for  a 
new  trial  (a). 


Davis  against  Taylor. 

inARKE  moved  to  set  aside  a  verdict  for  the 
defendant,  on  affidavits  that  there  was  a  conver- 
sation with  jarymen,  that  the  verdict  was  entered 
by  mistake,  and  there  were  two  persons  who  over- 
heard it  the  same  day,  after  the  cause  was  tried. 
[JiORD  Ellen  BOROUGH  C.  J.  That  will  not  do,  un- 
less it  was  at  the  time,  and  a  part  of  the  transaction, 
and  whilst  the  jury  were  together.]  Parke.  Most  of 
the  cases  in  which  an  application  of  this  nature  has 
been  refused,  has  been  where  the  conversation  has 
happened  some  time  after  the  trial ;  but  here  it  was  on 
the  same  day. 

Lord  Ellenboroxjgh  C.  J.  It  must  be  whilst  the 
jury  are  together;  otherwise  we  should  have  all  sorts 
of  stories  brought  before  us. 


Rule  refused* 


(a)  7V</,  7th  ed.  915,  6. 


terms  that 
costs  should 
abide  the  event, 
where  Terdict 
of  jury  was  per- 


Hodgson  against  Barvis. 

New  trial  QjCARLETT  shewed  cause  against  a  rule  of  Raine^ 

^^'^^    -  for  a  new  trial  in  this  case.    The  action  was 

brought  for  fees  due  to  plaintiff,  as  steward  of  a 
court,  against  the  defendant,  as  one  of  the  customary 
tenants.  Scarlett  contended,  that  if  the  rule  were 
made  absolute,  it  should  be  with  costs,  which  Raine 
opposed. 

Lord  Ellenborough  C.  J.  said,  that  where  there 
was  any  penrer^eness  in  the  finding  of  the  jury,  the 
rule  for  a  new  trial  had  been  made  absolute,  without 
costs ;  and  he  added,  that  when^  at  the  bar  he  had 
often  obtained  such  rules  on  that  ground,  without 
costs.  Eventually,  he  said  that  the  costs  should 
abide  the  event. 
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Pott  against  Parker.  ! 

lUAAprii, 

'W7' AUG  HAN,  S.  moved  to  set  aside  verdict  for  That  mdict- 
plaintiff.    There  was  a  sale  of  wheat.    The  only  jU^  fowir'' 
question  was,  whether  the  price  of  it,  941.  odd,  had  J«jj^*  ^^- 
been  paid.   There  was  contradictory  evidence,  and  an  p^^  evidence, 
indictment  for  perjury  had  been  found  against  the  for  Court  to 
witnesses  for  the  plaintiff,  and  the  character  of  the  ^^\^ 
defendant  was  at  stake. 

Lord  Ellen  borough  C.  J.  It  was  a  question 
upon  the  credit  due  to  the  witness,  and  it  was  left  to 
the  jury.  To  grant  a  new  trial,  on  the  ground  that  an 
indictment  for  perjury  has  been  found,  would  be  new 
and  dangerous.  The  only  thing  possible  would  be,  to 
stay  execution  during  the  finding  of  the  indictment 
for  perjury ;  but  that  we  cannot  grant. 

Bayley  J.  The  defendant  may  establish  his  cha- 
racter on  the  indictment  for  perjury. 

Faughan.  It  will  prejudice  the  indictment  if  there 
is  no  new  trial. 

Lord  Ellen  uorough  C.J.  Your  motion  is  suf- 
ficient to  answer  that ;  you  have  done  all  you  could. 

Rule  refused. 


(a)  7Vi/J,  7th  ed.  914. 


1813. 


Greatwood  against  Sims. 

WMARKE  said  this  was  an  action  on  a  surety  bond.  New  trial  for 

A  verdict  at  the  sittings  after  Term  was  found  affidayit  of  lur- 
for  plaintiff,  the  cause  being  undefended  at  the  trial.  J^.*™*  ""* 
The  affidavit  stated,  that  the  cause  was  a  long  way 
off;'  it  was  called  on,  and  the  attotney  not  attend- 
ingy  it  was  undefended.  That  the  defendant  had  a  good 
defencej,  and  was  ready  to  pay  the  money  into  Court. 
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1813.  Ellenborough  C.J.  granted  a  new  trial,  on  the 

Greatwood    terms  that  the  money  ahonld  be  brought  into  Coort 

'atMs*  ^"^  *^**  judgment  should  be  given  of  the  Term,  in 
case  plaintiiF  again  obtainied  a  verdict ;  and  that  de- 
fendant should  forthwith  pay  the  costs  of  the  former 
trial,  and  of  this  application. 

181S. 

leiinZp,  HoLWORTHY  agomst  Richards. 

wMfrom ChTn.    TgLOSSETT  moved  to  enter  verdict  for  the  plain- 
ceiy,  the  mo-  tiff.    This  was  an  issue  from  Chancery. 

tion  for  a  new  "^ 

made'^^is  Lb  Blano  J.    Should  you  make  the  motion  here  ? 

J^d^'o^thc     ^^  "  ^^^  ^  ^^^^  *^  ^^  ^^  ^^^^^  ^^  Chancery. 

trial  haying 

given  leave  to       Ellehborough  C  J.  said  that  was  the  commoa 


raovc(tf). 


practice. 

Dampier  J.  said  he  had  known  many  such  appli- 
cations made  to  Lord  Erskine* 

Ellenborough  C.  J.  Yon  may  apply  to  the 
Chancellor,  and  if  he  thinks  we  should  grant  a  new 
trial,  we  will  hear  you  even  after  the  four  days  have 
elapsed. 

Blossett  stated  that  those  who  had  the  conduct  of 
this  cause  in  Chancery  thought,  that  as  the  leave  was 
given  by  the  Judge  at  the  trial  to  move,  the  motion 
should  be  made  here. 

N.  jB.  It  was  afterwards  moved  in  Chancery,  and 
the  Chancellor  said  he  did  not  look  upon  the  verdict 
as  complete,  when  the  Judge  on  the  trial  had  thought 
fit  to  give  the  counsel  leave  to  move,  and  directed  a 
further  application  to  be  made  to  this  Court. 

Blosseit,  Serj.  accordingly  moved  it  again,  Wednes- 
day, November  19tb,  1813,  when  a  rule  nisi  was 
granted. 

(a)  As  to  the  general  practice,  see  Tidd,  7th  ed.  920. 
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^  1816. 

Smith  agmut  Cuirp.  ^ 

/HHE  Aiiomey-^Genfral  moy^  to  sei  aside  n  Don-  ^^^  tf><^ 

■  "^  r»ii        1      1.         •  granted  on  pay- 

gait,  on  paymoit  of  'coftis«    The  oeeiarfttioD  waa  mentof  costs* 

geoerally  of  the  Teri»y  and  there  Was  tap  special  memoi-  ^as'noLulted 
randum  ;  and  it  appeared  itt  evidence  that  tiie  caaae  2°  the  ground 

'  *  *  that  there  was 

of  action  accrued  after  the  first  day  of  the  Term,  and  no  special  me- 
the  writ  was  not  in  Court  to  prove  when  the  action  and  the  writ 
was  really  commenced,  and  conse<|uently  the  plaintiff  cS^^to^provc 

was  nonsuited.  tJ»«  commence- 

ment of  the  aC" 

Rale  Mm  (afterwards  wade  ab»a(ale)  <n  tkm,  aod  tbe 
paymeat  <rf  oosta.  1^^ 

first  day  of    • 
Tenn, 

Sprague  against  Michell.  *      ' 

9M  Nov. 

'IJr'EfJS,  Serj.  moved  for  a  new  trial,  the  verdict  CoutradictioiL 
h&vitig  been  for  the  defendant,  in  an  action  for  ^t'"2!Sa«if- 
runnine  down  a  schooner.   At  the  trial  there  was  con-  f****^  g"??^ 

*^  for  a  newtnaiy 

tradictory  evidence,  bat  the  learned  judge  expressed  aithovgli  iIm 
to  the  jury  a  strong  opinion  that  the  weight  of  evi-  Sejnycon- 
dence  was  in  favour  of  the  plaintiff:  but  the  verdict  ^f*o their. 

»^  '  finding. 

was  giren  against  that  direction  of  the  judge. 

LM]^  SLi/toiiofto\j«ri  C.  J.  Where  there  is  mucSi 
contradictory  evidence,  the  circumstance  of  the  jury 
having  come  to  a  conclusion  upon  it  different  from 
Ae  opinion. :of  the  ju^e,  is  not  sufficient  ground 
-alone. 

Rolei^us^d. 


«^ 


Gaipes  against  Ryan.  I8i6. 

BBOTT  J.,  iti   delivering  his  opinion   (in   the  Defendant 


;  can- 
above  cause,'  in  which  a  rule  nisi  to  enter  a  noo-  "**'  "**^  ^ ., 

t    ,  .  enteranonsait) 

ankssleare  be  giwti  lit  ^  trial,  and  can  move  only  for  a  new  trl^l.  But  if  the  judge  re- 
fused leave  at  the  trial,  because  he  thought  it  would  be  unnecessary,  he  will  put  the  party 
on  the  same  footing  as  if  the  leave  had  been  giveaat  the  trial. 
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1816.       suit  was  granted)  said,  if  you  had  not  leave,  you  can* 

Gat£8        not  in  strictness  move  to  enter  a  nonsait,  bat  can  ask 
.  ^aimtt       ^^y  f^f  ^  Q^^  ifiij .  Y^Qi  ^  I  refased  on  the  trial  to 

give  you  leave,  on  the  gronnd  that  I  thought  it  un- 
necessary for  youy  you  ought  to  be  in  the  same  con- 
dition as  if  I  had  given  you  leave ;  therefore  your  rule 
may  be  to  enter  a  nonsuit. 


1818. 

13M  Abv. 


Doe  dem.  Roberts  against  Roberts. 


When  a  bin  of   f^HIS  was  an  action  of  ejectment,  in  which  a  ver- 
ezceptions  has     -■■    ^^^^  ^^^  ^^q  obtained  for  the  defendant,  on  the 

been  tenderedy  ■!      *      i         •  

the  CoQrt  will  ground  that  the  land  for  which  the  gectment  was 

mottonfor  a  brought  had  been  conveyed  as  a  qualification  to  shoot, 

?«  £^*m  of  "*<*  such  conveyance  was  not  considered  effectual  to 

exceptions  has  p^gg  the  property.    Peake  now  moved  for  a  new  trial ; 

been  abandon-  *  r     r      ^  «     •       * 

ed.   AwMb— a  and  observed,  that  the  objection  was  admitted. 

oonTe^r^nce  of 
land,  in  order 

to  gi?e  a  qnaii-      PuUcr  objected  to  this  application,  that  a  bill  of  ex- 
sport,  is  valid,  ceptions  had  been  tendered  at  the  trial. 

and  conveys  a    ' 
qoaUfication. 

Per  Curiam.  You  must  make  your  election,  either 
to  abandon  the  bill  of  exceptions,  or  this  motion. 
This  motion  cannot  be  granted  unless  the  bill  of  ex- 
ceptions is  abandoned. 

Peake  decided  to  abandon  the  bill  of  esDoeptions, 
and  objected  to  the  evidence  adduced  at  the  trial  for 
the  purpose  of  defeating  the  deed,  and  to  the  Judge's 
direction.  The  deed  was  good,  he  contended,  between 
the  parties,  no  fraud  or  deceit  having  been  practised. 

Batlrt  J.  intimated,  that  there  was  a  case  respect- 
ing a  parliamentary  qualification,  in  which  Lord 
Kenyan  expressed  a  very  decided  opinion  that  it  would 
pass  the  property. 
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Tripp,  amieut  curia,  said,  he  remembered  that  Lord  1818. 
KetHfon  held  that  the  property  would  be  attachable  by  votidem. 
the  creditor.  ''^^ 

ROBBHTS. 

Peb  Curiam.  Rule  Nifi.      ^ 


Ranston  against  Etteridge.  9^^  nm. 

npHIS  was  an  action  against  a  postmaster  for  penal-  After*  verdict 
ties,  for  neglecting  to  insert  in  his  weekly  account,  ant  in  a  penal 
kept  for  the  information  of  the  Stamp  Office,  in  pur-  ^l^\^aot 
suance  of  the  48  Geo.  3.  c.  98.  sec.  7.  the  duties  upon  «f??^  ■  °*^. 

•         tnal  wnere  ttw 

horses  let  for  travelling.    The  cause  was  tried  before  .▼erdictwaacon- 
Bayley  J.  at  the  Summer  Assizes  for  York ;  and  af-  y^*^  diroc- 
ter  a  verdict  found  for  the  def(Midant,  Raine  moved  to  ^"»  "f^  . 

'  rounoea  on  a 

set  aside  that  verdict,  and  have  a  new  trial.     He  ad-  mittake,  if 
mitted  the  general  rule,  that  where  the  defendant  hfts  no  miscondact 
obtained  a  verdict  in  a  penal  action  a  new  trial  will  »n^*>«J™7(«)' 
not  be  granted ;  bat  this  case  was  attended  with  parti- 
cular circumstancest     The  Judge  thought  that  the 
case  on  the  part  of  the  plaintiff  wasclearly  establish- 
ed.   In  Jervoiie  q.  t»  v.  Hall(b)  it  was  held,  that  a 
new  trial  could  not  be  granted  in  a  penal  action. for  a 
misdirection  of  a  Judge ;  but  that  authority  was  over- 

(«)  The  Conrt  will  not  in  general  grant  a  new  trial  in  penal  actions  after 
a  Ter£ct  for  the  defendant,  except  for  a  misdirection  of  the  judge.  The 
Kktg  V.  Mmm,  A  M.koAS.  357.-  Brooke  v.  MiddUion,  10  Sagi,  268. 
Siraiton  v.  Rattatl,  4  T.  R.  753.  Caicnfi  y.  Gibbt,  5  T.  R.  19.  In  a  late 
case  in  C.  P.  that  Court  granted  a  new  trial  after  verdict  for  defendant,  in 
an  action  on  the  statute  of  tithes,  2  and  3  Edw.  6.  e.  13,  oonsldering  that  - 
as  a  remedial  act  Lord  Sobea  ▼.  PaweU^  6  TmaU.  297.  In  fm  warrmUo 
informations,  a  new  trial  may  he  granted  after  a  verdict  for  the  defendant, 
when  it  is  against  the  weight  of  evidence.  Rex  v.  f^raneU,  2  T.  R.  484. 
After  acquittal  on  indictment  for  misdemeanor  in  sot  repafaring  a  road,  a 
new  trial  will  not  be  granted.  The  A2iiy  v.  iWsDm,  4  M.  and  ^.  337.  Hot 
the  Court  has  suspended  the  entry  of  judgment,  upon  terms,  under  parti- 
cular drcumstanoes,  when  manifest  injustice  would  otherwise  have  been 
produced.    The  King  v.  fTandiwortkf  1  Bam.  and  AUU  63. 

(6)  1  WUi.  Rep.  17. 
VOL.  II.  T 
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ranston  ruled  in  WiUon  v.  Rastall  (c),  which  case  seeing  also 
ETTEaiME  to  break  in  upon  Totmermm  v.  Betmeti  (d).  Now,  the 
conduct  of  the  jury  may  be  more  outarageous  and 
mischievous  than  the  Judge's  misdirection ;  and  it  is 
not  laid  down  generally  and  exclusively*  that  a  new 
trial  will  be  granted  in  no  case  except  for  a  misdireo- 
tion.  The  Court  had  never  said  that  a  new  trial 
should  not  be  grapted  for  such  an  error  as  that  of 
which  the  jury  had  been  guilty.  He  was  about  to  en- 
ter upon  the  facts^  but 

Abbott  C.  J.  said,  that  there  was  a  prelimihary 
objection,  which  should  be  disposed  of  first.  He  re- 
feifed  to  Brookg  q^  t.  v.  MiddUton  (e),  and  observed,  that 
the  doctrine  held  in  that  case  had  not  been  adopted 
without  consideratioii.  Without  saying  that  the 
hands  of  the  Coiurt  are  in  all  cases  tied  down,  1  must 
say  thus  much,  that  the  Court  will  not  interfere  with* 
out  e:y:press  proof  of  mi$conduct  in  the  jury.  Name 
such  here*  I  think  they  were  mistaken ;  but  that  is 
not  sufficient.  They  were  mistakai,  because  this  was 
a  matter  of  direction  in  revenue  law,  and  the  provi^ 
sions  of  that  law  were  intended,  and  have  been  always 
held,  to  exclude  all  questions  of  intention ;  that  was 
their  object.  .Perhaps  the  juiy  thought  there  was  no 
intention  of  fraud ;  that  was  wrong,  but  was  no  mis- 
conduct. He  was  therefore  of  opinion  that  there 
ought  not  to  be  a  new  trial. 

Batlsy  J.  referred  to  Rex  v.  the  Inhabitants  of 
lyandsworth(f). 

Rule  refused. 

■     ■  ■■      I'll     F  — — ^M  I  I      — — ^— ^M^— — ■— ^— ^MP— ■^^^■^^li^— — i»i^— 1^— » 

(c)  4  Term.  Rep.  753.  (rf)  3  mbon,  59. 

(e)  10  Batt,  268.    1  Campb.  450,  S.  C. 
{/)  1  Barn,  and  ^U,  63,  port,  282. 
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Bbaumont  against  Field.  9//,  a^^;. 

THIS  was  an  action  of  trespass  for  breakine  and  en-  Where  lands 
were  granted  in 

teringcoal-  mines :  the  defendant  pleaded  not  guilty,  the  occopation 

Huttoek,  Serfeanty  moved  to  set  aside  a  verdict  for  the  ^iJSJ^had 

plaintiff^  and  enter  a  verdict  for  the  defendant,  or  have  **®"  tSfareA 

a  new  trial,  on  the  ground  that  the  Jndge  had  misdi-  making  of  the 

rected  the  jorj,  and  that  the  jary  had  misconceived  j^ found  that 

U.aldi«ction(«).  ^^^, 

certain  landfy 
*  hot  the'words 

Batley  J.  asked  if  the  Judge  had  given  leave  to  wera  not  suA- 

•!•  ^  dent  to  ezDreia 

move  to  enter  a  verdict.  ^^  intendon, 

.    the  Court  held 
the  Terdicl 

ImUock,  Serjeant.  No  such  leave  was  granted,  right  When 
There  was  a  special  findings  which  I  contend  to  be  a  aenoe  is  ad-' 
virtual  finding  for  the  defendant.  There  was  a  ques-  ^"  di^?' 
tion  as  to  the  extent  of  a  grant  by  Sir  Thomas  Blacketi, 
the  ancestor  of  the  plaintiff.  The  defendant  claimed 
to  be  entitled  to  the  mines  in  question,  under  a  grant 
made  by  Sir  T%nna8  Blackeitf  by  deeds  of  lease  and 
release^  in  which  there  was  a  latent  ambiguity.  These 
deeds  recite  an  agreement  for  the  sale  of  coals,  made 
123d  of  December,  17B9,  and  then  grants  release,  and 
confirm  to  the  parties  under  whom  the  defendant 
claims,  and  to  their  heirs, ''  all  the  coals  in  Cold  Har- 
bour farm,  and  all  the  lands  and  grounds  then  in  the 
occupation  of  certain  persons  by  name,  viz.  the  widow 
KeUett  and  son,  and  their  assigns  and  undier  tenants." 
There  was  a  question  as  to  the  intent  of  the  parties. 
The  words  of  the  deed  were  clear  in  themselves,  but 
there  was  a  latent  ambiguity  arising  from  the  circum- 
stance, that  at  the  date  of  the  deed  there  were  no 
lands  in  the  occnpaticm  of  the  widow  KeUett  and 
ton.     The  obscurity  was  produced  by  the  applica- 


(«)  See  the  laat  case. 
T  2 
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B£AuxoNT  tion  of  extrinsic  facts.  If  there  had  been  any 
Field.  lands  upon  which  the  words  could  have  operated^ 
they  must  have  been  applied^  but  there  were  no  such 
lands.  The  only  question  for  the  Conrt  at  the  trial. was, 
what  was  the  intention  of  the  parties  when  the  words 
were  adopted.  It  was  said  on  the  other  side,  that 
these  words  applied  to  lands  once  in  the  occupation  of 
a  person  of  the  name  of  Kelleit.  There  was  much, 
confusion  as  to  that.name.  There  were  lands  in  pos- 
session of  persons  of  the  name  of  Kelleit  for  as. many 
as  €fly  years*  These  different  persons  were  no  rela- 
tions. There  were  two  widow  KeUeiis,  who  had  .been 
in  possession  of  lands.  The  words  of  the  deed  were 
*'  now  in  the  occupation/'  8cc.  and  not  late  in  the  oc- 
cupation ;  and  the  grant  was  to  the  widow  and  ^  uan^ 
not  sons*  The  widow  KcUett  died  in  the  occnpatioD 
of  the  land  before  the  deed  was  executed.  The  plain- 
tiff claimed  the  coals  under  the  land  in  the  occupation 
of  the  other  widow  Kellett ;  the  defendant  claimed 
coals  under  the  lands  in  the  occupation  of  both.the 
widows  Kellett.  In  this  Court,  as  well  as  in  the 
Court  of  Chancery,  the  intention  b  the  only  question* 
A-  person  named  James  Kellett  was  in  possession  at  the 
time  of  the  deed  being  executed,  at  which  time  hit 
mother  had  been  dead  for  two  years.  He  had  lived 
with  his  mother  during  her  lifetime,  but  ^he  had  the 
management  of  the  estate.  Beaumoni  v.  FeU{a\ 
This  case  was  in  Chancery;  but  that  circumstance 
makes  no  difference.  In  the  case  of  a  will  t;he  circanif- 
stances  are  gone  into.  Lord  CAolmondelejf  v.  Loid 
Clinton  (b)  \  and  Sir  fV.  Grant's  luminous  jndgmend 
in  that  case.  Lord  IValpole  v.  Lord  Cholmondeley  ,{c). 
Doe  y.  Oxenden  (d).  If  the  jury  .could  not  apply  these 
.words  according  to  the  intention,  then  the  deed  was 
void  for  uncertamty.  The  Judge  .diiected  the  jury 
that  ''  the  question  for  their  consideration  was,  what 

(a)  2  Peere  mn*.  141.  (6)  2  MeHmk,  344. 

(r)  7  Term  Rep.  148.  (^  3  Tmmi.  147. 
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4ie  pltfti^s  iotended  to  pass  by  the  word^."  In  a  ^^^^^^^"^ 
Court  of'  Law '  we  cofl^true  the  words  strictly :  in  a  Field. 
Court  of  Equity  mistakes  may  be  rectified.  Proof  of 
a  different  intention  in  the  parties  would  not  author- 
ize the  jury  to  alter  the  deed.  Tliose  are  not  princi- 
ples to  be  applied  to  this  case.  The  jury  took  some 
time  in  considering  their  verdict,  which  was  given  for 
the  plaintiff,  on  the  ground  that  the  intentions  of  the 
grantor  and  grantee  were  not  sufficiently  expressed  in 
the  deed  of  1790.  The  jury  requested  that  that  find* 
ing  might  be  entered  on  the  posiea.  Hullock  con- 
tended that  the  effect  of  that  finding  was,  that  the 
words  were  insensible.  Even  if  the  rule  could  not 
be  granted  in  its  full  extent,  at  least  the  case  was 
fit  for  furtjier  consideration.  The  finding  was  not 
complete,  and  was,  in  fact,  no  finding  on  the  point  in 
is8ue«  The. evidence  is  not  proposed  to  be  entered 
into  now.  The  question  is,  whether  the  finding  was 
sufficiently  conclusive.  There  is  a  distinction  between 
cases  where  there  is  something  to  which  the  words  can 
apply,  and  the  question  is  only  as  to  the  extent,  and 
those  cases  where  there  is  no  subject  matter  to  which  the 
words  can  apply.  The  verdict  finds  an  intention  in  fact 
more  extensive  than  the  words  of  the  deed;  but  in  fact 
the  words  of  the  deed  apply  to  nothing  :  without  parol 
evidence  there  is  nothing  to  which  it  can  apply.  This 
is  not  a  question  as  to  the '  evidence  on  the  general 
finding,  but  whether  the  finding  is  sufficient. 

Abbott  C.  J.  I  am  decidedly  of  opinion,  that  the 
direction  and  finding  are  both  consistent  with  princi- 
ple. If  the  widow  Kellett  had  been  alive  at  the  time 
of  the  deed  there  would  have  been  no  doubt;  but  in 
fact  she  was  dead  two  years  before.  Then  the  ques- 
tion  is,  not  abstractedly  what  was  the  meaning  of  the 
grantor,  but  what  was  his  meauing  by  the  words  used ; 
and  they  meant  only  lands  which  had  been  in  the  oc- 
cupation of  widow   Kellett;  and  the  jury  find,  that 


^   I 
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BAUMONT     thoogh  the  intantion  was  to  grant  all  tfce  lands,  yei 
Field.       the  wdids  are  not  sufficient  to  express  thftl  intention. 

Bayley  J.  I  am  of  the  some  opinioo»  and  assent 
to  the  reasons.  The  intitotion  Is  not  to  be  sptigbt  ge- 
nerally, dehors  the  deed  and  dekors  the  evideace,  bat 
snbject  to  the  deed  and  evidence.  The  jury  ought  to 
find  what  was  meant  by  the  words  ''  lands  in  the  pos^ 
session  of  widow  Kelieii  and  son.'* 

HoLBOYB  J.  I  am  of  the  same  opinion.  The  in- 
tention of  the  party  must  be  taken  by  the  jury  from  the 
import  of  the  words  which  Jmivc  been  used ;  and  I 
think  the  jury  cwrect  in  the  conclusion  they  have 

drawn. 

Rule  refased. 


1818. 

AffidAVito  of 
firwh  focts  are 
not  in  general 
admissible  in 
criminal  caaes, 
on  a  motion 
for  a  new  trial, 
mdeai  there  was 
flomesurpdae 
on  the  defend- 
ant  at  the  trial; 
ai&daritiofthe 
death  of  a  per- 
aon  may  be  re- 
ceiTed  to  ac- 
count for  his 
not  beiuff  ex- 
amined (a). 


Thb  King  against  Bowditch  and  others. 

rpHIS  was  an  indictment  against  the  defendants  for 
a  conspiracy,  and  was  tried  before  Pabk  J.,  at 
the  Summer  Assizes  at  Dorchester,  when  all  the  defend- 
ants, except  one  of  the  name  of  Elizabeth  Sneli,  were 
found  guilty.  Scarlett  now  moved  for  a  rule  to  shew 
cause  why  the  verdict  should  not  be  set  aside,  and  a 
new  trial  granted. 

* 

Abbott  C.  J.  inquired  if  the  defendanU  were  in 
Court  ?  and  it  appeared  that  they  were  prewnt. 

Scarlett  then  proceeded.    The  indictment  was  for  a 

(«)  The  Court  irill  not  in  general  gnmt »  new  trirf,  In  ofdar  to  Irt  «ta 

piffty  Into  •  ddbice,  of  iHikh  he  WM  wri«^  "t  ••*  *^  ™:  ^"T" 
T.JiLfcy.3T.R.m.  2&rf».647.6M,«aron«ccowrtorAeoB^ 
of  the  aefthdMit  or  M»  •ttomey,  to  not  comfaf  jwpawd  wBh  «Tid«Dce 

which  might  have  been  ,«Ktaced  J  M  Ni.  ".337,  ^.tt«'T.*»»J* 

becMiM  one  of  the  witneHes  mwle  •  nrfetrte  to  giffag  «•  f^^^ 
A»fr.  lUp.  37  5  orwM  diitoveted  to  be  toeompetent.  after  the  totog  of 

thejary.  1T.R.717.  OW.  Crim.  Uw,  «6.  It  eeem.,  too,  AM  the 
men  ground  of  a  witneH  hanog  giren  eridenoe  contrary  to  what  ^^  «* 
pected,  is  not  nflleient  to  anthoiixe  a  new  trial.  HmcleU  t.  CmUMtf, 
*  TmuU,  277. 
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to  abdiice  Miss  OImn  dande^tuiely,  with-        1818. 
out  the  coiieent  of  her  mother^  or  Mr.  Tucker,  who 
had  married  her  annt,  and  at  whose  house  the  young       afohut 
lady  lived.  There  was  aho  a  count  for  an  assault  and     ^J  others. 
false  itpprisonment.    The  motion  was  made  on  two 
grounds ;  namely,  first,  the  verdict  was  against  evi* 
deuce ;  ^d  secondly,  there  were  affidavits  to  contra- 
dict the  factJB  proved  in  support  of  the  prosecution, 
most  of  which  were  a  surprise  at  the   trial  on  the 
counsel  for  the  defendants*    In  some  of  the  facts  all 
parties  are  agreed ;  but  others  are  disputed.    On  the 
M  of  Jmfy  Miss  Glmn  went  to  the  farm  of  BowKKtch,- 
the  defeodatit ;  on  the  2d  of  September  she  returned 
to  Mr.  Tucker'e,  and  remained  there  till  the  2(kh  of 
SepiemSer.    It  was  Sunday  when  she  departed.    She 
stayed  on  MonAdy  and  Monday  night  at  Mr.  Bew^ 
ditehft  farm,  and  was  taten  back  by  Mr.  Lee,  solicitor 
of  Mir.  Tucker,  ^m  Tueeie^  morniug.    The  indictment 
simply  charged  a  conspkacy ;  force  was  only  alleged 
in  the  last  count,  for  false  imprisonment,  and  there  was 
no  averment  in  the  fiitit  count  that  the  parties  knew 
that  Miss  Glen  was  a  minor.    According  to  one  of 
the  witnesses.  Miss  Okm  came  to  Bowdiich*$  farai> 
and  from  thence  to  the  farm  of  Mr.  Foul,  one  of  the 
defendants,  at  Thort^/brd,  from  which  place  she  was 
removed  by  Mr.  Lee  on  the  next  day.    Mr.  Lee  was 
not  called  as  a  witness,  and  therefore,  whether  the 
young  lady  came  away  from  thence  voluntarily  or  not, 
was  not  proved.     [Abbott  C.  J.  here  observed,  upon 
a  part  of  the  fresh  evidence  proposed  to  be  brought 
forward,  that  affidavits  as  to  the  handwriting  of  the 
young  lady  could  not  be  received,  inasmuch  as  with 
respect  to  them  the  defendants  could  not  be  taken  by 
surprise,  for  she  had  denied  one  of  the  letters  to  Mr« 
Oxenham    the  attorney.     The  rule  was  strict,  and 
could  not  be  departed  from,  unless  a  very  strong  case 
was  made  out.]    It  was  then  insistedi  thctt  affidaviu 


J 
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1818.  had  •been  often  admitted  by  inspeclon  of  franks^  kc. 
The  King  ^  order  to  prove  that  a  particolar  handwriting  is  not 
BowB*'^  feigned,  as  wdl  as  with  respect  to  the  identity  of 
tmduhert.  handwritiDg.  Admitting  that  the  evidence  was  not 
proper  for  a  jory^  it  was  said  to  be  a  different  ques- 
tion, whether  it  is  fit  for  the  Court  on  motion.  Affi- 
davits of  defendants  themselves  are  often  taken,  on 
these  summary  applications.  [Abbott  C  J.  How 
can  the  Court  look  at  affidavits  which  could  not  be 
submitted  to  the  jury  ?  The  affidavits  of  defendants 
may  perhaps  be  taken  in  the  progress  of  a  cause  on 
motions,  particularly  in  criminal  cases,  in  order  to 
remove  an  implication  that  the  parties  accused  could 
not  deny  on  oath  the  offences  with  which  they  are 
charged*]  It  was  contended,  however,  that  there  was 
a  surprise  on  the  defendants.  Oxettham,  the  attorney 
for  the  defendants,  denied  facts  stated  by  Miss  Glenn, 
and  whicji  could  not  have  been  anticipated.  Some  of 
the  facts  were  known  only  to  a  clergyman  who  had 
died.  It  was  then  mentioned  on  the  part  of  the  de- 
fendants, that  they  were  possessed  of  an  affidavit  of 
instructions,  given  by  this  clergyman  previously  to 
his  death,  for  preparing  an  affidavit,  and  that  these 
instructions  were  material  to  the  point  in  question. 

Pbr  Cubiam.  The  affidavit  proposed  cannot  be 
received.  There  may  be  affidavits  of  the  clergyman's 
deaths  to  account  for  his  not  being 


Scarlett  then  took  an  objection  to  the  venue }  and 
Bayley  J.  asked  whether,  without  evidence  of  the 
assent  of  Mr.  and  Mrs.  Paulj  two  of  the  conspira- 
tors (a)  at  Thortiford  in  Dorset,  there  was  evidence  of 
any  fact  committed  in  Dorsetshire  f  He  was  answered 
in  the  negative ;  and  it  was  urged  that  the  venue  must 
be  laid  where  the  conspiracy  was  combnenced,  and 

(a)  A  m0e  prouftU  WM  entered  as  to  theie  two  defendanU. 
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that  there  was  no  evidence  that  Mr.  and  Mrs.  Paul  knew        1818. 

of  any  thing  before  the  arrival  of  the  parties*  He  cited  thb  Kuro 

1  SaUceld.  174.  as  deciding  that  the  venae  must  be  qJ^'^h 

laid  in  the  county  where  the  combination  took  place,  am'  ^^^ 
and  not  where  the  object  was  carried  into  execution. 

Abbott  C.  J.  however  said,  that  at  present  the 
Court  did  not  see  any  reason  to  grant  the  rule  upon 
the  point  as  to  the  venue.  But,  nevertheless^  as  the 
case  was  important  to  public  justice;  and  it  jwas 
fit  that  justice  should  be  administered  with  great 
caution,  therefore  a  rule  nid  would  be  granted,  in 
order  that  the  matter  might  be  settled. 

Scarlett  then  suggested,  that  husband  and  wife 
could  not  be  indicted  together  for  a  conspiracy ;  but 
Batlbt  J.  intimated,  that  that  rule  was  confined  to 
felony;  and  Abbott  C«  J.  said,  that  with  others 
they  might  be  indicted.  Husband  and  wife  cannot 
be  indicted  alone  for  a  conspiracy,  because  they  con- 
stitute but  one  person  (6);  but  there  are  many 
instances  of  their  being  indicted  in  conjunction  with 
other  persons.  That  point,  however,  is  not  necessary 
to  be  discussed  at  present.  As  there  are  many  de- 
fendants, an  arrangement  had  better  be  made  for  the 
case  to  stand  over  till  next  Term. 

The  Court  granted  a  rule  mn,  which  was  discharged 
in  the  following  Term  on  cause  being  shewn,  and 
sentence  was  passed  upon  the  defendants.  Pell, 
Serjeant,  Ga$elee,  A.  Moore ^  and  fVilHams  for  the  pro- 
secution ;  Scarlett,  Ca$herd,  Selwyn,  and  Jeremy 
for  the  defendants :  but,  afterwards,  one  of  the  wit- 
nesses for  the  prosecution  was  convicted  of  peijury, 
and  it  was  satisfactorily  established  that  the  defend- 
ants were  not  guUty  of  the  offences  imputed  to  them. 

(6)  Hmifk.  p.  C.  b.  1.  c.  72.  f.  8. 
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1817. 


Rbx  against  iNHABiTAms  of  Wamdsimith. 

26M  jifrtL 

Thai^h  the  ^^  URNE  Y  Movfid  for  a  new  tcial  od  the  part  of 
Co«t wmnot  ^^  ^  plaintiff,  where  the  veidict  had  been  given 
tekionuin-    for  the  defendanU.    He  stated,  that  it    had    been 

dictmenty 

where  the  rer-  given   against   evidence;    and  if  not    against  the 

fcw^hTdefend-  divection  of  the  judge,  it  was  nevertheless  against 

BUy£!m^^  his  strong  intimation.     The  question. on  the  trial 

of  Judgment  on  wa%  whether  a  highway  was  a  private  or  public 

diet,  to  prerent  one*    The  verdict  found,  that  it  was  not  a  public 

fresh  trial. 

LoBD  Ellenborouoh  C.  J.  The  rule  is,  that  you 
cannot  have  a  rule  for  a  new  trial  whese  the  verdict 
has  been  given  for  the  defendant ;  but  we  can  give 
you  the  effect  of  a  new  trial,  by  giving  yott  a  rale  in 
another  shape,  to  stay  the  entry  of  judgment  on  the 
verdict  given  till  the  event  of  a  fresh  trial,  which  will 
prevent  the  former  verdict  from  being  pleaded  on 
autr$f(m  aequii. 

Rule  Hilt  granted  in  that  shape. 


883 


NON  PROS. 


Bbook  against  Lawrbn6e.  18^. 

Ut  Feb, 

TN  this  case,  the  action  was  commenced  in  Hilary  Before  the  de- 
Term  last;    the  plaintiff  deelared  at  of  Easter  ^jnd^ot 
Term  ;  and  in  the  same  Term,  the  defendant  pleaded.  ^^J^STout* 
The  plaintiff  took  out  several  summonses  for  time  to  *  "!«  ^  reply, 
reply.     The  last  order  for  time  expired  towards  the  ia  wlucb  the 
close  of  Trinity  Term  ;  and  repeated   applications  ^^^.'^b^ 
having  ineffectually  been  made  by  the  defendant  for  ^'^'^f''*^,. 
his  replication,  the  defendant,  at  the  end  of  Mtehad^  cationB  mAde  to 
mas  Term,  signed  judgment  of  non  pros,  as  of  that  pUcatJii  wiiSt' 
Term,  without  taking  out  any  rule  of  that  Term  to  X^^^Jj^^. 
warrant  the  judgment.  tained  for  time 

to  refij,  the 
defenidant 
signed  jndg- 

Camyn,  on  a  former  day,  obtained  a  rule  to  shew  ment^non 

cause  why  the  judgment  of  non  pros,  sfaoold  not  be  taklog  oat  a 

set  aside  for  irregularity,  on  the  ground  that  no  rule  ^r  tiw  "l^  In 

to  reply  was  given  as  of  the  Term  in  which  the  ^^'^^l^^^' 

judgment  was  signed.  Gout  refoaed 

to  aet  aaide  the 
praoeedioga, 
otherwiae  than 

Wilde  now  shewed  cause ;  and  admitting  that  in  on  the  Terma 
general  there  must  be  a  irule  to  reply,  of  the  Term  in  bdng^  mta  in 
which  the  judgment  of  nan  pros,  is  signed,  yet  he  ^^^^^^* 
contended,  that  the  plaintiff's  delay  in  this  case,  and 
having  had  repeated  requisitions  served  upon  him  to 
reply,  took  the  case  out  of  the  operation  of  the  rule 
referred  to. 


£84  NON  PROS. 

^^^'  Baylet  J.  (a)  thought,  that  the  practice  of  the 

Beook        Court  ought  to  have  been  complied  with  in  strictness; 
liAWEXNGE.    butj  adverting  to  the  delay  imputed  to  the  plaintiflF, 
it  seemed  reasonable  to  set  aside  the  judgment,  order- 
ing the  costs  of  thb  motion  to  be  costs  in  the  cause. 

Rule  absolute. 

(tf)  Hie  only  judge  in  Conrt. 


ORDER  OE  SESSION. 


Rex  agahut  Guildford. 


1&18. 

IbtkAfnriL  ^ 

The  binding  an  .jD4AA0frsti^t^  that  the  sessious  had  confirmed 
famameri  ie  &Q  order,  and  that  the  question  was,  whether  the 

^'one^cs-'  Wnding  of  a  person.as.an  apprentice  to  a/eme  aroeri  is* 

Uonissaomit-    eood. 
ted  to  tlie  Court  ® 
ofK.B.b7tlie 

SSt^*^        Lord  Ellenborogh  C.  J.   Is  it  a  binding  at  all  ? 

couaider  any 

otherquestions.       Abbott  J»  •  Who  is  bound  to  instruct  the  appren- 
tice? 

*  '  •  ■ 

Lord  Ellbnborough  C.J.     There  cannot :  be  a 
binding  in  vacuo. 

Nolan  contended  there  was  another  point. 

Lord  Ellbnborough  C.  J.  There  is  opiy  one  ques- 
tion in  the  case  upon  which  our  opinion  is  asked. 

Nolan,  The  Court  should  look  to  the  order,  and  see 
any  objections  on  the  face  of  the  order;  and  \f  brought 


QviLDroKD. 
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here  by  certiorari,  any  objections  on  the  face  of  it        1820. 
would  be  fatal,  and  the  Coart  could  not  enforce  it. 

•  Lord  Ellenborough  C.J.  We  are  not  called 
upon  to  enforce  it,  that  is  not  our  duty;  we  have 
nothing  to  do  with  it.  'For  many  years,  as  a  matter  of 
courtesy,  we  have  answered  questions  asked  of  us  by 
the  sessions.  But  if  they  ask  us  one  question,  as  they 
have  here,  we  cannot  answer  two.  If  they  asked  us 
no  question  we  might  have  looked  to  the  order;  but  as 
they  have  asked  us  one,  we  will  not  go  farther. 

Nolan.  As  to  the  first  point,  cited  Omjp.  20 f.  Com. 
Dig.  tit.  Baron  and  Feme.* 

Batest  J.  That  is  because  the  first  delivery  wa» 
void.  If  you  will  look  into  Perkins  you  will  find,  ii^ 
the  first  delivery  is  good,  that' a  second  is  voidv 

Nelan.  Will  the  Court  send  back  the  case  to  be  re^ 
sUted?  .      I  ' 

Baylby  J.  There  has  beefi  expence  enough  al- 
ready. 

Rule  dncharged. 


I 
\ 
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OVERSEERS. 


1814. 

la  Jwkf. 

AoomimliiidBt 
iiiider50GpB.3« 
c.  49.  B.  1.  of 
tlie  late  orer- 
■eeiBy  for  not 
d^feringnp 
the  parith- 
bookiy  ihoold 

rify  wliat 
books  are* 


Gbovbr  fj^amst  Foriibstbil 

'W  ORD  Ellbnborouob  C.  J.  in  delivering  jodg* 
ment»  slated  that  this  was  an  action  of  trespass 
for  false  ioaprisonment  against  the  defendant,  who  was 
a  magistrate,  and  who  had  committed  the  plaintiff 
nnder  the  statnte  50  Geo.  3.  c.  49,  for  not  ddivering 
up>  when  he  had  ceased  to  be  the  orerseer  of  the 
parish,  the  bastardy-book,  and  other  books  of  the 
parish.  The  commitment  was  general  till  he  delivered 
iKf  all  the  parish  books,  without  specifying  what  books. 
This  was  cleady  bad,  fiir  it  lefi  the  gaoler  to  be  the 
judge  of  whi^  were  the  paridi  books.  The  commit^ 
ment  should  have  specified  by  name  what  books  he 
was  to  give  up.  Therefore,  upon  the  authorities  of 
a^M/.  591.  Carth.  152.  43  Wit.  c.d.  Brar^'t  case, 
1  Salk.  348, 

Rule  mn  for  new  trial  diicharged. 

N.  B.  The  Cou^  expressed  a  strong  wish  to  relieve 
the  magistrate  if  they  could,  as  it  appeared  to  be 
merely  a  mistake,  and  not  an  intentional  injury ;  but  the 
commitment  was  held  clearly  illegal. 


1816. 

26ik  iVov. 


Rex  against  Tdcker  Overseer  of  the  Parish  of 

Harbut,  Devonshire. 


Oveneer  wlio  T^JOLAN  shewed  cause  against  a  rule  why  the  pri- 
mkteTfor^t  sooer  should  not  be  discharged  out  of  custody, 

deUTering  hh  account,  and  paying  over  the  balance  due,  maj  be  dischaiged,  if  he  hare  be- 
come bankrupt  and  obtained  hu  certificate,  idthough  he  became  bankru]^  befof«  the  expir- 
ation of  the  year  for  which  he  acted  («). 

(a)  See  ifokm**  Poor  Laws,  3i  ed*.  354. 
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under  a  commitment  tar  not  giving  in  his  account  as        1816. 
oYerseer,  and  paying  over  the  balance^  he  having  be-         r^x 
come  a  bankrupt  and  obtained  his  certificate.    He      ^^ 
cited  Rex  v.  I^nton,  1  T.  R.  569-    Exparte  Exleigh, 
6  Fes.  811;  and  stated,  that  the  defendant  was  com- 
mitted till  he  had  delivered  in  his  accounts  and  paid 
the  balance.    The  question  was,  whether  he  was  dis- 
charged by  his  certificate  as  a  bankrupt.    He  was 
committed  6  Feb.  18 16,  and  the  new  overseers  wese  « 

appointed  on  Lady-day  1816.  He  contended  that  the 
debt  could  not  have  been  proved  under  the  commis- 
sion. Rex  V.  I^ntim,  was  disapproved  of  before  the 
Chancellor,  in  a  subsequent  case.  An  overseer  is  not 
the  same  as  a  trustee.  Foley,  p.  23.  An  overseer  is  not 
compellable  to  give  in  his  accounts  till  the  end  of  the 
year.  It  is  indictable  not  to  pay  over.  2  Str.  1268. 
The  statute  17  Geo.  3.  contains  no  provision  as  to 
bankrupts. 

Batley  J.  Is  not  all  the  money  in  his  hands  pay- 
able in  prasenti,  though'  the  year  be  not  expired  ? 

Nolan.    Here  is  no  one  to  claim  the  debt. 

Abbott  J.  The  fresh  overseers  might  have  claimed. 

Gifford,  contra,  cited  the  case  of  the  land-tax  com- 
troller,  that  some  one  might  prove  for  the  rest  of  the 
parish. 

Rule  absolute,  on  verifying  the  ac- 
counts, and  undertaking  not  to 
bring  an  action. 
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!  The  King  against  Smallpibce  and  others. 

\Uk  Feb. 

A  iMrisliioaer      W  ITTLEDAhE  uioved  for  a  rule  to  shew  cause 


Id 
inmect'w^  wbj  a  mandamus  should  not  issue,  directed  to  the 

books,  for  the    defendants,  the  churchwardens  for  the  time  beine  of  a 

pmrpoM  of 

gaimng  Infor-  parish  named  in  the  affidavit,  commanding  them  to 
may  be  mefid  p^mit  a  parishioner  to  inspect  the  parish  books, 
Tk  tOMiDDort  ^^^^^'^S  ^^  rateability  of  certain  property  in  the  year 
Usdaim  to  an  1790,  in  respect  of  which  he  claimed  as  a. grandson 
iMriahy  and  &Dd  remainderman  under  the  will  of  his  grandfather, 
^2fJ3J^  ^  the  tenant  for  life  having  died  in  the  year  1781.    The 


for    object  of  the  inspection  was  to  ascertain  who  the 

that  purpose. 

churchwardens  were  at  the  period  mentioned,  for  the 
purpose  of  producing  the  rates,  with  a  view  to  sup- 
port his  claim  to  the  estate  in  question.  He  contended 
that  the  parishioners  of  the  parish  had  a  right,  in  re- 
spect of  their  interest  in  the  parish  property,  to  inspect 
aU  parish  books,  rates,  and  assessments,  from  analogy 
to  the  right  that  a  copyholder  has  to  inspect  the 
court  rolls,  and  take  copies  of  them,  so  far  as  th^y  re. 
late  to  his  copyhold.  In  point  of  principle  the  two 
cases  were  the  same ;  for  a  person  who  pays  parish 
rates,  stands  in  the  same  situation  with  respect  to  in- 
terest^ as  a  copyholder.  Undoubtedly  a  mere  strangers 
who  does  not  pay  parish  rates,  has  no  right  to  inspect 
the  parish  books ;  but  any  body  who  has  an  interest 
in  the  books,  may  have  a  right  to  inspect  them,  in  like 
manner  as  a  copyholder  may  inspect  the  court  rolls. 
In  the  case  of  the  King  v.  Lucas  (a),  it  was  holden, 
that  one  who  has  a  primA  facie  title  to  a  copyhold,  is 
intitled  to  inspect  the  court  rolls  and  take  copies  of 

(a)  \0JSa$i,2Sh. 
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them,  8o  far  as  relates  to  the  copyhold  claimed, 
though  no  cause  be  depending  for  it  at  the  time;  and 
there  Lord  EttENBOBouoH  C.  J.  said,  *'  he  did  not  smalhScb 
know  why  there  should  be  any  cause  depending,  in  Mndothtn, 
order  to  found  an  application  of  ^this  sort ;  this  was 
not  the  impertinent '  intrusion  of  a  stranger,  but  the 
application  of  one  who  was  clearly  intitled  to  the 
copyhold,  unless  there  should  be  some  conveyance  of 
it  by  those  under  whom  he  claimed  ;  he  might  there- 
fore well  require  to  see  whether  there  appeared  upon 
the  rolls  to  be  any  such  conveyance/'  So  in  this  case 
the  party  was  not  a  stranger,  obtruding  himself  imper- 
tinently for  the  purpose  of  obtaining  information 
which  he  had  no  right  to  receive*  He  also  referred  to 
Hex  V.  JUgood  (a). 

Abbott  C*  J.  I  see  no  analogy  between  the  court 
rolls  of  a  manor  and  the  books  of  a  parish;  and  I 
know  of  no  rule  of  law  which  requires  the  parish  offi- 
cers to  shew  books,  in  order  to  gratify  the  curiosity  of 
a  private  individual.  If  we  were  to  grant  this  applica- 
tion, it  would  next  be  desired  of  us  to  grant  a  manda'- 
mus  to  require  the  owner  of  property  to  shew  all  his 
title  deeds. 

Batlby  J.  The  court  rolls  of  a  manor  are  kept 
for  the  common  purposes  of  letting  in  tenants,  and 
every  copyholder  has  an  interest  in  the  rolls ;  but  the 
situation  of  a  copyholder  is  very  distinguishable  from 
that  of  a  parishioner,  with  respect  to  parish  books. 
The  case  cited,  of  Rex  v.  Lucas,  has  no  analogy  to 
this.  The  party  here  does  not  want  to  look  into  the 
parish  books  for  the  purpose  of  knovring  any  thing 
upon  the  subject  of  rates,  but  his  application  is  in 
effect  like  filing  a  bill  in  equity  for  a  discovery. 

HoLBOYD  J.  concurred  (&). 

Rule  refused. 

(a)  7  T.  R.  746.  (6)  Btti  J.  was  abMnt 

VOL.  ir.  u 
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1814. 
29M  Jimr. 


ANOlfYMOU0« 


Rii]9  ftjT  anin-  nTlHIS  wai  an  issue  to  tnr  the  custom  as  to  a  church 

habitant o^ia        -■.        .         t*         »j  ^   i.  i      .i.    .    i_ 

paiiflh  to  in-  taltc    U^ffMMs  moTed  for  a  rule^  thai  the  {>arty 

2^1^^^^^  mig^  have  libc^y  to  iq^peqi  the  parish  book,  he  fceiug 
ahaoiute  in  the  9iate4  v  his  affidavit  to  be  au  mhabitaut  of  the  parish, 

iirftui8taooe« 

wd  iutepiestod  in  the  question.  <  . 

BatIiSt  J.  said  he  could  only  grant  a  rule  aim. 
Reynolds.    May  it  be  to  shew  cause  at  chambers  ? 
Bayli^y  J.    I  cannot,  grant  it  so. 

But  after  some  observation  by  Boeder, 

Bayley  J.  said  he  thought  they  ought  to  haye  an 
inspection  of  the  books^  so  far. as  applied  to  the  ques- 
tion in  dispute,  and  the 

Rule  was  granted  absolute  in 
the  first  instance. 
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_  1820. 

Edmonds  cisainst  Walter  and  (mother.  

Ut  Feb. 

T^ECLARATION  against  the  defendants^  as  printer  Thededaration 
and  pablisher  of  the  Times  newspaper,  for  a  firetandi«OTud 
libel  of  and  concernkig  the  plaintiff  in  his  character  Jf  Jjf ^  alleged 
of  preparer  of  paragraphs  for  newspapers.    The  decla*  log  and  pub- 
ration  contained  two  counts^  which  were  in  truth  for  ubeV'^the  de- 
the  same  libel :  but  the  second  count,  as  usual,  com-  ^^J^^^\  ?  ^ 

'       ^  '  '  pleas  of  justifi- 

plained  of  the  publication  of  a  certain  other  libel,  cation  stated. 
The  defendants  pleaded  special  justifications,  and  in  so  set  forth 
all  their  pleas  stated  that  "  the  said  supposed  libels,  thewmie sup- 
in  the  said  first  and  second  counts  stated,  were  one  poMdiibei^and 

■  'not  other  or 

and  the  same  supposed  libel,  and  not  other  or  different  differant  sop- 
supposed  libels.''    To  these  pleas  there  was  a  demurrer,  S<eUi  on  de-* 
assigning  for  cause,  first,  that  by  this  mode  of  pleading  ^S^'lSw  *^' 
the  defendants  had  unduly  attempted  to  confine  the  bad  on  this 
plaintiff  to  one  cause  of  action ;  second,  that  although 
the  plaintiff  had  complained  in  his  declaration  of  two 
distinct  publications  of  libellous  matter,  and  the  de- 
fendants  had  professed,  in  the  introductory  part  of 
their  decMid  and  sttbsequent  pleas,  to  justify  the  whole 
of  the  causes  of  complaint,  yet  they  had  not  in  those 
pleas  alleged  or  shewn  that  the  publications  of  the  said 
libel,  in  the  said  first  and  second  counts  mentioned, 
were  one  and  the  same  publication.  There  was  another 
cause  of  demurrer  ass^ned,  but  it  was  not  brought 
under  the  consideration  of  the  Court,  joinder  in  de- 
morfer* 

CkUiy,  in  support  of  the  demurrer,  was  stopped  by 

Th£  Court,  who  said  that  the  pleas  were  decidedly 

u2 


*^9^ 


PLEADING. 


1820. 
Edmonds 

a/faintt 

WALTBm 

cfU  another. 


bad ;  because  it  was  not  possible  to  say  with  trath  tbat 
the  two  libels,  alleged  to  have  been  severally  composed 
and  severally  published,  were  one  and  the  same  libel. 
This  objection  applied  to  all  the  pleas.  The  pleas 
might  be  put  in  a  different  form»  so  as  to  obviate  these 
objections.  There  was  certainly  great  weight  in  the 
objection,  that  the  pleas  averred  the  two  libels  to  be 
one  and  the  same,  and  the  pleas  did  not  go  on  to  say, 
that  the  act  of  publication  was  one  and  the  same, 
which  could  not  well  be,  if  the  libels  were  different. 
The  defendants,  however,  might  elect  to  amend  if 
they  chose,  upon  the  usual  terms. 


Piatt,  for  the  defendants,  said  he  would  amend. 
If  a  defendant        Chittv  submitted,  that    the   usual    terms    accom- 

obtalns  loaYie  to  ,        ,  .  «  «•  • 

amend  hit  panymg  leave  to  amend,  were  those  of  paymg  costs, 
mm^o?^  and  amending  forthwith  ;  so  that  the  plaintiff  might 
eofta,  it  does      go  to  trial  at  the  adjourned  sittings  after  this  Term. 

not  aaem  «o  dc 

Thb  Court,  however,  said,  that  what  was  meant 
by  the  usual  terms  was,  amending  upon  payment  of 
costs ;  and  they  would  not  impose  upon  the  defendants 
the  term  of  amending,  so  as  to  go  to  trial  at  the 
sittings  after  Term  (a). 

(c)  ryU  ShMm  Y.  a^^thaw.  Sir  T.  Jtmet,  158,  Sir  T.  iliyM.  449.  S.  C. 
AehiMir,  Btadet,  1  Manh,  17.  5  Tami,  200.  Taykr  T.  Hwrhert^  Freemtm, 
3(>7  ;  jilb»Y.  Stqfbrd,  BiL  T.  1817.  Andraot  r.  BtOim,  Oc<.  1819,  at 
8erjetmt*»  hm* 


term,  under  the 
wordf  ntual 
termit  that  he 
•hoold  be  pre- 
pared to  go  to 
trial  at  tlie  en- 
suing aitttngs 
after  the  then 
Term. 


1820. 
121 A  Fhb. 


Hill  against  Dyball. 


After  the  de-  HPHIS  was  a  rule  calling  on  the  plaintiff  to  shew 
u^li*!^  cause  why  the  judgment  signed  should  not  be 

for  staying  prooee^ngs  upon  paying  the  debt  and  the  oosts,  which  had  been  taxed,  and  hav- 
ing aftenrards  abandoned  the  orSer,  he  pleaded  a  jodgment  recovered,  the  Cooit  held, 
that  the  plaintiff  was  at  liberty  to  sign  judgment,  the  plea  filed  beiny  a  ftand  upon  the 
judge's  order. 
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Bet  aside  for  irregalarity^  with  costs.     The  facts  were        1820. 
these:— The  action  was  brought  to  recover  the  snm  of        hill 
11/.  ^.  and    before    the   retnm    of   the  writ,    the      d^^ 
defendant  took  out  a  summons  before  a  Judge  at 
chambers,  caHing  on  the  plaintiff  to  shew  cause  why, 
upon  payment  of  the  debt  and  costs,  the  proceedings 
should  not  be  stayed.    The  Judge  accordingly  made 
an  order  to  that  effect,  and  the  plaintiff's  costs  were 
taxed ;  but  neither  the  debt  nor  the  costs  were  paid  by 
the  defendant.    In  consequence  of  this,  the  plaintiff 
deliTered  a  declaration  with  notice  to  plead  in  eight 
days.    Before  the  time  was  out^  the  defendant  took 
out  a  summons  before  another  Judge,  for  further  lime 
to  plead ;  and  the  plaintiff  having  demanded  a  plea, 
the  defendant  filed  a  plea  of  judgment  recovered ;  upon 
which  the  plaintiff  signed  judgment :  and  the  question 
was,  whether  the  judgment  so  signed,  was  regular. 

Abraham  now  shewed  cause,  and  contended,  that 
after  the  defendant  had  obtained  an  order  for  staying  the 
proceedings  upon  payment  of  the'  debt  and  costs, 
(which  had  been  taxed  by  the  Master)  he  must  be 
held  to  have  admitted  the  debt,  and  was  not  at  liberty 
to  file  a  plea  of  judgment  recovered. 

Comytif  in  support  of  the  rule,  contended,  that  as 
the  plaintiff  had  not  acted  upon  the  rule,  which  had 
been  abandoned  by  the  defendant ;  but,  on  the  con- 
trary, had  delivered  the  declaration  and  demanded  a 
plea,  which  the  defendant  had  filed  withio  time ;  the 
latter  was  precisely  in  the  same  situation  as  if  no 
order  had  been  made  in  the  cause  by  the  Judge  at 
chambers ;  and  there  was  no  case  in  which  it  was 
established,  that  where  there  is  a  plea  of  judgment 
recovered,  the  plaintiff  is  at  liberty  to  sign  judg- 
ment. 
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.18^.  Abbott  C.  J.   I  am  of  opinion,  that  this  rule  nuut 

U,!^^         be  discharged  with  coftU.    After  the  Juil^'s  <»der  was 

i^'^  obtained  by  the  defendaot  for  staying  the  proceedings 
upon  payment  of  the  debt  and  costs,  it  appears 
to  me  to  he  questionable,  whether  the  defendant 
ought  to  have  been  allowed  to  plead  any  thing, 
because  a  plea  of  any  sort  would  he  in  fraud  of  the 
order ;  but  the  plea  of  judgment  recoveredv  after  rack 
an  order  was  pronounced,  was  highly  improper,  becanse 
it  is  maiuifestly  &lse.  The  plea  of  the  genem)  isaue  is 
oi^  under  which  the  merits  of  the  question  mi^t  be 
tried  between  the  parties ;  but  a  person  who  puts  a 
plea  of  jfMgment  recovered  on  the  files  of  the  C!ourt, 
undc^r  circumstances  like  these,  is  extremely  censu- 
rable. If  a  Judge's  order  is  to  be  followed  by  these 
consequences,  there  is  no  saying  where  the  mischief 
will  stop  ;  and  it  is  to  be  hoped  that  this  practice  will 
not  be  repeated. 

Baylsy  J.  It  is  obvious  in  this  case,  that  the 
defendant  obtained  the  order  for  staying  the  pro- 
ceedings on  payment  of  the  debt;  and  costs>  merely 
for  the  purpose  oC  gaining  time,  and  delaying  the 
plaintiff.  It  was  highly  improper  for  the  defendant 
to  plead  a  judgment  recovered  after  the  Judge  had 
made  an  order  for  paying  the  debt  and  costs.  No 
instance  can  be  mentioned  in  which  a  defendant 
has  been  allowed  to  plead  a  judgment  recovered, 
after  such  an  order  has  been  made,  and  the  costs 
taxed.  Indeed,  the  practice  now  is,  to  make  it  part 
of  the  terms  of  the  order  for  staying  the  proceed- 
ings, that  if  the  defendant  does  not  pay  the  money 
within  a  given  time,  the  plaintiff  shall  be  allowed  to 
sign  judgment* 

HoLROYD  J.  concurred  (a). 

Rule  discharged,  with  costs. 


(a)  JBtxi  J.  WBB  absent. 
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• 

AbttoM^m  then  mentioned»i  that  natice  had   been        ISM. 
givw  in  tba  caiM«  fok  esDBCsiUiog  a  writ  of  inquiry  to-        hilZ" 
day  $  bulb  owiag  to.  tbe  latenesB  ofi  the  hoisr,  it  would       ««*«' 
be  impossible  to  execute  it  to-day.      He  therefboe 
prayed,  that  the  plaintiff  might  have  judgment  as  of 
this  Term:,  upon  giving  a  fresh  noftice  of  ioquiry  for  a 
subsequent  day,  which  became  necessary  in  conse- 
quence of  the  delay  occasioned  by  the  defendant.  v 

Camyn  said,  lie  had?  no  ofajeGticyn  to  consenf  to 
such  an  application. 

Abbotv  C.  J.  I  thwk  \be  dcfendtfnt  acta  veiy 
wkely  io  coosenting^  because  the  Comil  ho/ve  been 
veiy  much  disposed  to  direct  sush  a  mo^on  lo  be 
made  against  hiili,.  ov  his  atterMey,.  as  migbb  have 
been  followed  with  some  degoeeof  sevierity. 


Fry  against  €ffAMVHB¥9. 


1*820: 

4U  FeiL 


/WBRAHAM  moved    to    set  aside   interlocutory  A  general  de- 
judgment  for  irregularity,  the  alleged  irregularity  SS^^Si^ 
being,  thatthe  plaintiff  had  signed  judgment  after  the  ^"{^^jf*^ 

defendant  liad.  filed  a  general*  demurrer.  may  sign  judg- 

ment when  it 

has  been  only 

Thk  Court  said,  that  the  judgment  was  regularly  ^^^ 
signed,,  for  that  a  general  demursermust  be  delivered, 
and  not  filed. 

Rule  refused. 


Kent  agaimt  MbNS.  ^^^' 

WkFeb. 

A  BR  AH  AM  moved  to  set  ardde  the  interlocutory  ^he  pleitrof 
jttdfemrat  signe*  in  diis  case  for  irregulanlyi  the  ^^^^^ 
alleged  irregularity  being,  thaW  there  was  a  plea  in  the  ^^^^®/^«  ^^ 
office  before  judgment  was  signed. 
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« 

1820.  Canufn  now  shewed  cause ;  and'  the  only  qoesUoH 

"iiZn       ^^9  whedier  the  plea  plene  admniiiravU  was  a  idea  (o 

S"^       be  deliveied,  or  filed.    The  defendant  had  filed  that 

plea,  and  the  plamtiff  had  signed  judgment. 

HoLKOYD  J.  (a)  said^  that  the  plea  of  plexe  admi^ 
nisiravit  was  one  of  those  pleas  which  ought  to  be  de- 
livered to  the  attorney,  and  not  filed. 

Rule  discharged. 

jg2^^  {«)  Tlieoiilfjadg*  in  Court. 

*•*  •^•^  Cupp  againgt  Costbr. 

^g^^PJ*  f»£PLEVIN  plea  in  bar,  that 'Mong  before  the  said 
loag  belon  tlie  time  when,  &c.  to  wit,  on,  &c.  defendmt  demised 

when,  fte!  to  the  locus  quo  to  plaintiflf.*'  Replication  *'  that  long  be- 
tSu^  Mad"  ^^^  ^^  ^^  ^^^  when,  &c.  ta  wit,  on,  tec.  at,  &c. 
ant  demiisd  defendant  did  not  demise  modo  et  formal*  Demurrer 
topliiniiffr  that  the  replication  was  a  negative  pregnant,  and 
<* tiuitki^ib^  made  the  day  and  place  of  the  demise,  which  were 
tea  tlie  nid     immaterial,  part  of  the  issue. 

time,  when,  ^ 

Ac,Bt,Sieidit'  Wightman,  in  support  of  the  demurrer,  contended, 
t^^mShtt  *^**  **"*  ^**  *  negative  pregnant,  and  referred  to  JBcu- 
/brMa;"oiide-  nettv.  Holbeck{a)  as  a  direct  authority. 

nnivef ,  tliat 
the  replication 

contained  an         Sbd  PER  Curiam.   The  words  ^before  the  said 

Immaterial  tra- 

▼eneandnega-  time  when,  8cc/'  are  the  material  part  of  the  traverse; 
Md^^?£)  and  proof  of  a  demise  at  any  time  before  the  distress 
Srldd'  dm?*  ^^^  ™**'^***^  ^^  plaintiff's  case,  and  the  day  and 
Ace."  were  the  place  subsequently  mentioned  are  perfectly  imma- 
the tramMs  terial.  In  the  case  in  Saunders,  the  traverse  is  **  that 
JjJ^g^  ^  *c  defendant  did  not  on,  8cc.  at,  &c.  demise,"  which  is 
timebetee  the  yery  different  from  the  traverse  in  this  case. 
maSnt^  the  Judgment,  that  replication  and  traverse  were 

SStfidS  sufficient. 

and  place  fubeeoaently  mentioned,  were  immaterial  (6) ,  and  that  conaeqaently  the  repll- 
cadon  was  fiiAdent. 

» — ■ — — — 

{a)  2  Sound.  319.    See  Seijt.  WiUiamt't  notes  on  this  case. 

(h)  As  to  immaterial  trarenes,  see  1  Chiiij  on  Pleading,  602, 3. 
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WiiJiis  agamst  Ward.  

9M  iVbr. 

VT^HIS  was  an  action  for  a  disturbance  of  the  plain-  The  aOagitioa 
tiflf's  right  of  common,  and  was  tried  before  Bay.  oomi^nfor  aU 
LEY  J.  al  the  Summer  Assizes  at  Durham.     Topping  ^^PJ^rf'aSd" 
now  moved  to  set  aside  a  verdict  for  the  plaintiff,  and  cmehan,  u 
(with  leave)  to  enter  a  nonsuit.  The  declaration  stated  ^^^i£ 
a, right  in  the  plaintiff  to  common  for  all  his  cattle  ^JlSS^o^te not 
levant  and  couchant ;  but  according  to  the  evidence,  S5^wk^  ♦ 

fiBCQ  ftii  toe  est* 

the  common  was  insufficient  for  the  support  of  all  the  tie  for  anv 
cattle,  and  therefore  the  right  could  not  possibly  eirist  ^^a). 
in  the  manner  in  which  it  was  alleged.   The  allegation 
should  therefore  have  been  made  with  more  limitation/ 
and  should  have  corresponded  with  the  title  which  the 
plaintiff  proved. 

Abbott  C.  J.  The  statement  in  the  declaration 
appears  to  correspond  with  the  fact.  Nature,  it  seems, 
has  set  a  limit  to  the  exercise  of  the  right  of  common ; 
but  the  party  was  entitled  to  put  all  his  cattle  levant 
and  eouehant  on  the  common,  although,  from  the 
limited  extent  of  it,  he  would  not' be  able  to'  keep 
them  there  long  with  benefit. 

Per  Curiam.  Rule  refused. 


(a)  Tlie  daim  of  a  right  of  eommon  of  paatora  far  adl  tiie  plalntiff'a 
cattky  kvmii  and  amdumif  on  hia  land,  ia  supported  bj  eridenoes  that  the 
plaintiir  was  part  owner  with  the  defendant  and  othen  of  a  common  fields 
upon  whidiy  after  the  com  was  reaped  and  the  field  deaied,  the  eustom 
was  for  the  AiBnent  oocnpiers  to  tnm  out  thefar  eatlle  in  eommon ;  the 
number  tnmed  on  being  in  proportion  to  the  extent  of  th^  respectiTe 
lands  within  the  common  fleldy  although  such  cattle  were  not  maintained 
upon  the  land  during  the  winter ;  and  although  the  custom  proved  was  to 
turn  out  in  proportion  to  the  extent,  and  not  to  the  prodooeof  the  land,  in 
respect  of  which  the  right  was  claimed.  Cheuman  t.  Hardkmm,  1 B.  and 
A,  706.  The  law  relating  to  a  right  of  common  of  this  nature  is  veiy 
sdily  exphdnedin  Mr.  So].  H^UkoHuU  notes,  1  Smmd.  28,  and  28  (a). 
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HoBTPHRET  e^ainst  Hioby. 

ilto  fiiiiif      WM  HAKB  moYed  in  wrat  of  judgment,  ot  for  a  w- 
£22nCC^  pkader.   He  coatended  tliAt  Ike  IweackoB  were  not 

[MK^P^y  suggested  aecording  to  Ae statute  9fc9l^.  ^ 


HFSnk  3.  tw  ih  c.  1 1 .  9. 8.  The  action  was  upon  a  bond.  Defesdatit, 
ooncMM  u  <^ft^  craving  oy«r  of  the  bond  and  the  condition,  wkidi 
Sm?!^?^       was.  for  the  payment  of  diflerent  ansa  on  diffeaent 

days,  pleaded  Ist,  Nm  ettfactmn;  2A^  ¥»aud  aadoovia  ; 
3d,  same  genemily.  The  plaintiff  replied^;  andM, 
Joined  issnedj;  M  and  Sd^  denied  the  ftwnd  and  mmn, 
and  took  issve  thereon^  and  then  proceeded  thus :  ^  and 
beveupon  for  asBigaing  a  breacb  of  tlte  said  condition, 
aceordiag  to  the  statate,  the  said  plaintiff  soggests, 
and  gives  the  Court  here  to  be  informed  diat,  tec.  (sheww 
log  the  breach,  and  then  suggested  another  breach  thus:) 
^  and  for  aes^niog  a  further  breach,^  &c.  The  verdict 
was  gWen  for  the  planntiff.  He  then  read'the  statcrte  8  & 
9  iF.3wc*  IK  sec.  8.  and  said  that diere  were onlj  three 
cases*  in  whick  the  breaches  may  be  assignedly  viz.  in 
judgment  by  nUSnit ;  td,  Cenfessiott;  SA,  Demurrer. 
And  they  sboidd!  be-  assijgned  either  in  the  declaration 
or  in  the  replication ;  here  they  were  si^gested  at  the 
end  of  the  replication :  and  lie  cited  Etherson  v.  Jack" 
son,  8  T.  R.  t55;  Delarue  v.  Stewart,  2  New  Rep.  362 ; 
Plomer  v.  Rest,  5  l^unt.  386 ;  I  Marsh.  95.  It  was 
recommendbdBy  Bfh  Seijeant  WHIkims  to  be  assjgped 
in^  Uie  decIax9;tionii^  But  the  statotis  had  IfUA  doagyiDt 
for  a^  eenJUnvy* 

Iioao  Ellbnqorquoq  C.  J.  What  waa  the  6xsi 
i;a9J^  iur  vhiAk  it>  vasi  hdd)  cpmpulseDfPii  tm  paaeeed  ae«- 
oordkif^  to  Ae  aM? 


■■I 


(a).  N.  ^.  It  i«  now  oon^idersd  better  no(  to  i|««g9*thc  bi:e«ch(ULialh6 
declaration;  and  that  it  is  preferable  to  asaign  them  in  the  replicaUon. 
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Peake.  Drage  v.  Brand,  9,  Wih.  377,  and  Hardy  y.       }S)6. 
SiQHwelij  5  T.  R.  6SB,  6S6,  in  tkis  Court.  HoT^bt 


HoLROTD  J.  }At.  ^erjeaiit  WiHianf^  FeQ9mnveade4 
the  course  of  assigning  it  in  the  declaration  ;  but  sug- 
gested ^  4ifficyltj  wivere  t}^  pi^  W99  nw.  «♦<  fycimn ; 
however^  in  Ever^o^  y.  $topar(,.it  wa^  hel4  tiha.tit  ipighi 
be  done  even  upon  non  est  factum. 

Baxi«b.t  J.  ¥hm^  V*  jR(E^  iia  qoA  ci^ntradiolMjs  to 
Etherson  v.  Jackson. 

Peake.  The  defendant  has  by  this  proceeding  had 
no  opportunity  of  pleading  to  the  spggestioi^. 

Pbr  Curiam.  Nor  has  he  ever  an  opportunity  of 
so  pleading,  in  any  case  where  there  is  a  suggestion* 

Lord  Ellenborough  C.  J.  thought  it  might  be 
done  as  in  this  case. 

Rule  refused. 


GUflBLL  agamsi  Suulw. 


RiOBT. 


•■> 


^HI$  was  a,  rule:  calling  pn,  tj^e  jjlai^tifi:  iip  ^be\f.  Wheie  a  dedtt- 

cause.  whj5  it  8ho^^  w^  Ve  ref^^  t^.  tjw  STSaMt^^ 

Master,  to  strike  out  two  unnecessary,  counts,  ip  the  ^^mI  money 

plaintiff's  declaration,  which  contained  the  indebitatus  detuatu*  and- 

and  quantum  mermt  qount^  fQJi  wo^k  ^d.  la)>pw;  per-  ronnts  for  work 

formed  by  the  plaintiff  as  an  attorney,  and  two  CQimit^  Im^iStoney* 

for  work  and  labour  generally,  with  the  usual  money  and  two  similar 

counts  for  work 
counts.  and  labour  ge- 

nerally, the 
Court  referred 

Chkty  shewed  caaae  againit  the  Nile,  aad  said  tji^  it  to  the  Mas- 

^,  X     •  ..•  •    1-.  i_     i»  .J    ter  to  strike  out 

as  the  counts  in  question  might  be  for  separate  and  the  latter  for 
diflAiQct  demaadu ;  vijL  iom  professional  business,  and  b^^^iuai. 
for  other,  labour,  Ike  Gouit  would  not  tvy  upop  afi-  ^^  >°^®  "p- 
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ISM.        davit  whether  they,  were  superflaoos  or  unnecessary. 
9^«.. .        At  tfiis  stage  of  the  action  it  was  premature,  at  all 
If***^       events,  to  refer  it  to  the  Master  to  strike  out  the 
counts,  supposing  them  to  he  superfluous. 

Piatt,  centra,  referred  to  Boroneu  y.  Wilcock{a), 
and  Tidd,  6th  ed.  467.  as  direct  authorities. 

The  Court  said  that  the  authorities  cited  were 
sufficient  to  warrant  the  reference  to  the  Master,  and 
therefore  made  the 

Rule  absolute  (ft). 

(«)  B0me»f9eO» 

(*)  See  1  GUliy^f  Rep.  448  ;  and  JBoylby  ▼.  Fr«<Mw,  <&.  450,  aod  caMi 
there  dted. 


^^^7.  GiLBS  against  Bounb* 

Ath  Feb. 

It  if  notneoet-    ?|#-AR-B^^r,  in  support  of  demurrer.  This  was  an 
8«7  toaetoat  action  on  a  bill  of  exchange ;  but  the  declara* 

Mil ;  ita  de-     Uou  did  not  State  any  date  to  the  biU. 

lireir  !a  ita 
date ;  and  it  ia 

a  aoficient  LoBD  Ellbnborovgh  C.  J.    Then  if  there's  no 

ftfenneot  of 

Boapayment  of  date,  it  operates  from  the  delivery*    The  date  in  fact 

Kill  •^wmmi^mI 

paTableat!^'  means  the  delivery,  but  is  generally  not  left  to  parol 
5'  I'.**^  ^'^^    evidence,  but  is  stated  on  the  face  of  it ;  but  stUl  this 

tnat  It  waa  pre*  '  ' 

aented  at  their   is  only  the  delivery. 

honae,  without 
ahewing  it  waa 

lohinu  Marryat  admitted  that  it  was  so  in  the  case  of 

deeds. 

« 

Lord  Ellen  borough  C.  J.  And  the  rule  is  the 
same  as  to  bills,  as  may  be  collected  from  the  case  of 
Hagiue  V.  French,  3  Bot.  if  Pul.  173. 

Marryat.  The  second  point  is,  that  the  bill  being 
made  payable  at  Messrs.  A.  and  J3«  at  a  particular 
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place^  the  ayennent  only  stated  that  it  was  presented  1817. 

there  and  not  paid ;  it  was  not  said  that  it  was  pie-  oilbs 

sented  to  A*  and  B.«  and  that  it  was  not  paid  by  the  «^«<Mf 
defendant^  or  any  person  or  persons  on  his  behalf. 

Lord  Ellbnborough  C.J.  It  was  not  to  be  paid 
by  A.  and  B.^  bat  only  payable  there ;  and  if  it  is 
paid  by  any  other  person,  it  is  in  fact  paid  by  the 
defendant. 

Judgment  for  plaintiff. 


1817 

Dbarb  against  Edmunds.  ! 

20M  Nov. 

"W  AWES  stated  that  this  was  an  action  for  use  and  pieaofdistreM 
occupation  ;   plea,  distress  for  rent  seized,  taken,  ^^^^^^joc^ 
and  retained ;  demurrer  and  joinder.    He  contended  cap«tion»  no 

wiiwery  mum 

that  the  act  of  distress  does  not  amount  to  satisfac-  stated  how  long 
tion.    The  old  form  of  plea  was,  that  the  money  had  S^l^u^^ine- 
been  levied  by  distress,  Rastal,  175.    It  is  not  here  g«ttytaktti(«). 
averred  that  distress  was  sold.    If  it  was  merely  a 
pledge,  the  party  might  abandon  it. 

Baylby  J.  It  is  not  even  stated  that  the  distress 
was  legally  taken,  nor  how  long  it  was  detained. 

Piatt,  contra.  The  plea  states  that  the  distress  was 
taken  on  the  premises,  and  therefore  liable  to  be  taken, 
and  prima  Jacte,  the  distress  was  lawful ;  and  after  tak- 
ing the  remedy  by  distress,  the  party  cannot  harrass  his 
tenant  by  an  action  for  the  rent.  See  also  Fasper  v. 
Eddaws,  1  Salk.  £48.  Burr.  Rep.  1738.  Robinson  v. 
Clayton,  Cro.  Car. 

•  r 

Pbb  Curiam*    The  law  is  not  so,  for  they  might 

(a)  The  flame  point  wm  decided  io  Leet  ▼.  WHgkt,  Trinity  Tenn, 
lS23,lftK.B, 


soe 
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1817. 

Dbarb 

EDMt7ND0. 


be  liable  to  be  tiiki*n  off  the  pretnhed,  &b  bj  elegit  or 
extent. 

Abbott  J.  The  mere  statement  of  the  taking  of  a 
distress,  without  saying  how  long  the  same  was  de- 
lainedy  is  not  a  satisfaction. 

Bay  LB  Y  J.  You  should  have  shewn  all  the  facts, 
which  must  be  within  your  knowledge,  and  you  most 
know  what  became  of  the  distress ;  and  all  facts  which 
you  must  know,  and  do  not  shew,  must  be  taken 
against  you. 

Loan  ELLBNBOBotCH  C.  J.  tt  must  be  either  a 
satisfaction  or  an  injury ;  if  the  first,  you  might  so 
have  shewn  it ;  and  if  the  second,  it  may  be  the  mA- 
ject  of  another  action. 

Judgment  for  plaintiff. 


1822. 

\2ik  Feb. 

Plaintilfin 
ejectment  per- 
mitted to 
amend  his  de> 
daration  on 
payment  of 
coBtBy  by  add- 
ing anew  coont 
on  another  de- 
miae*   after 
Uireetermahad 
elapeed,  and 
the  roll  had 
been  made  np 
and  canned  in. 


Doe  on  dent,  of  Beaumont  against  Armitage. 

TN  this  case  a  rule  had  been  obtained,  calling  on 
the  defendant  to  shew  cause  why  the  lessor  of  the 
plaintiff  should  not  be  at  liberty  to  amend  the  decla- 
ration by  adding  a  count,  introducing  another  demise. 
A  receiver  had  been  appointed  by  the  Court  of  Chan- 
cery for  the  estate  in  question ;  the  lessor  of  the 
plaintiff  was  desirous  of  laying  a  demise  in  the  name 
of  the  receiver,  which  he  was  advised  was  expedient. 
The  declaration  was  entitled  and  delivered  of  Hilari/ 
Term,  1820, 

Chitty  shewed  cause  against  the  rule,  and  eoAtend- 
ed,  that  after  the  roll  had  been  made  up  and  carried 
in,  and  so  many  Terms  had  expiifed,  it  was  now  too 
late  to  amend.  The  roll  had  been  compfeted,  and  the 
Court  would  not  suffer  its  records  to  be  defaoed  by 
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adding  new  counts.    He  referred  to  7V<U,  7thed.  740.        1822. 
and  Barmi,  6  fc  ft.  n^TT^ 

^BttAOMONT 

The  CoUBTy  however,  said  that  by  die  present        a^mi»/ 
practice  of  the  Court,  this  might  be  done  upon  pay- 
ment of   costs;   and   therefore  the  rule   was   made 

absolute. 

Rule  absolute  (a). 

(«}  r«i^ Jibidl^T.C<9i««g«Dt  1  CMf.Rep.45.    WoodrofflsT.  wmaau, 
6  TmaU.  19,  and  1  hfiarsA.  Rep.  419. 


A«MI¥A(MB. 


H0PKIN8ON  qgainst  Tahourdin  and  another. 


1816. 


npHE  action  was  in  assumpsit,  on  several  promises.  -f^tuMMmif  on 

Defendants  pleaded  that  the  plaintiff  accepted  a  miset.  ml  to 
pipe  of  wine  in  satisfaction  of  the  cause  of  action.  Ju^JS^tiSi 
To  this  the  plkintiff  specially  demurred.  appc  ofwina 

satis&etioii  of 

BayItBT  J.  bdd  that  the  plea  was  clearly  bad,  and  th»cauM  o£ 
gave  judgment  for  plaintiff,  on  tbe  ipround  that  a  plea  b^on  spedid 
professing  to  answer  the  whole  declavation,  but  beii^  demurrer  (6). 
in  truth  only  an  answer  to  one  of  the  causes  of  action 
therein  complained  of,  was  bad  (i). 

Gaselee  for  plaintiff.     Chitty  for  defendants. 

(h)  1  Smmi.  88,  iwl  ;  896,  n.  1.     WIBet,  55. 

1B16. 


\7th  Mag. 


TKfhoitL  €^mmt  Watbrs. 

TN   this  case,  on  a  demurrer,  the  question   was,  me 

whether  it  is  a  good  replication  to  a  plea  of  set-  ^^^  m?^~ 

off,  on  a  judgment,  that  the  party  against  whom  it  j^^^JJ^a  to? 

was  recovered  was  taken  in  execution  upon  i^;  and  the  pias«f  tec^off 

Court  gave  '^ 

Judgvient  for  the  plaintiff,  on  the  ground 

that  such  taking  in  execution  was  a 

satiafaction  of  the  judgment. 

Lawes^  for  plaintiff.    Toddy  for  defendant. 
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16£2. 

UtFfA. 


EiiSBB  against  Smith  (In  Error). 


Kbdj,  'naiu  FIlHIS  was  a  writ  of  error  from  the  Common  Pleas* 

wiAgmi  MOf  'The  declaration  was  in  case.    The  first  count  al- 

Jj;^[^^»  leged,  *'  that  the  plaintiff  in  error  went  and  appeared 

wamnt  of  a  before  a  justice  of  the  county  of  Essex,  and  falsely^ 

tlie  pnmiMi,  maliciously,  and  without  any  probable  cause,  made  a 

£f  pmn^  complaint  on  oath,  that  he  had  reason  to  suspect  that 

^.  op  tmpkkMi  several  trees  or  parts  of  trees  had  been  stolen  from  the 

cimoBff  and 

tfaenbyctorii^  King's  Forest  of  Hainauli,  and  that  they  were  carried 
be  aeuSlad  ^  ^o  ^^  premises  of  John  Smith,  (defendant  in  error,) 
^'^DriSionS'?  carpenter,  of  Chigwell  Row,  and  were  there  concealed ; 
pnmeriy  the  and  that  he  therefore  prayed  a  search  warrant  to  ex- 
mSni  on  a!e  amine  the  premises  of  him  the  said  J.  S. ;  and  that  the 
^JJJjJJUf  ™*  plaintiff  afterwards  falsely.  Sec.  caused  and  procured 
Apodthre  oath  the  said  justice  to  make  and  grant  his  warrant  in  writ- 
actnaiiy  com-  ing  under  his  hand  and  seal,  directed^  the  constable 
^Ij^' "  ^    of  Chigwell,  and  all  other  officers  of  the  place,  where- 


Jnstifjr  a  magis-  by.  after  recitinff  that  the  said  John  Elsee  had  made 

trate  in  grant-       *^  ^ 

log  hie  warrant  oath  before  the  justice,  that  he  the  said  J.£.  had 
praniMi,  and  reason  to  suspect  that  a  quantity  of  oak  timber,  the 
Wf|J«nd  the  property  of  his  Majesty,  had  been  recently  stolen  from 
pertympected  the  Kiug^s  Forest  of  Hainauli,  and  that  the  said  tim- 
thongh  tt  may  her  had  been  carried  to,  and  was  concealed  on  or  near 
tiL^uS«Mte  ^^  premises  of  the  said  J.  S.  the  said  justice  required 
to  grant  an  ii-    gQeh  constables  to  search  the  premises  of  the  said  X  S. 

Iccil  wamnt  • 

yet  an  action  and  that  they  should  bring  the  said  timber,  if  so  found, 
be  enpMrtod*^  before  him  the  said  justice,  together  with  the  body  of 
HMMt^  him  the  said  J.  S.  to  be  dealt  with  according  to  law ; 
ametandpto-  and  that  by  vurtue  and  under  colour  of  the  said  war- 
I^S^to  iflgZjf  nmt,  and^under  pretence  of  the  execution  thereof,  the 
iLi^^^^*  said  defendant,  together  with  one  J.,  a  constable, 
wlthoot  leMon-  proceeded  to  a  certain  place  near  to  the  premises  of  the 
fftTHf,  ^^      said  J.  5.  an^  then  and  there  the  said  defendant  falsely 

and  maliciously,  and  without  any  reasonable  cause, 
pointed  oat  to  the  said  constable  certain  pieces  of 


r 
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wood  then  and  there  lying,  and  being  near  to  the  said  1822. 
premises  of  the  said  plaintiff,  to  be  oak  timber  sus«  elbke 
pected  to  be  feloniously  stolen  from  the  said  forest  of  smith. 
Hainault;  and  the  said  defendant,  under  colour  and 
pretence  of  said  warrant,  then  and  there  caused  and 
procured  the  said  wood  to  be  seized  and  taken,  and 
kept  for  the  space  of  twenty-four  hours,  without  any 
reasonable  or  probable  cause ;  and  the  said  defendant, 
on  the  same  day,  wrongfully  and  unjustly,  and  with- 
out any  reasonable  or  probable  cause  whatsoever, 
caused  and  procured  the  said  plaintiff  to  be  arrested 
by  his  body  and  imprisoned,  and  kept  for  the  space  of 
twenty-four  hours,  and  caused  and  procured  him  to 
be  conveyed  before  the  justice  aforesaid,  who  having 
heard  aU  the  said  defendant  could  say  or  allege  touch- 
ing and  concerning  the  said  supposed  offence,  adjudg- 
ed and  determined,  that  the  said  plaintiff  was  not 
guilty  of  the  said  supposed  offence,  and  the  said  de- 
fendant had  not  further  prosecuted,  but  had  deserted 
and  abandoned  the  said  complaint,  and  the  prosecu- 
tion was  wholly  ended  and  determined/'  The  second 
count  was  more  general,  alleging,  "  that  the  defend- 
ant, without  any  reasonable  or  probable  cause  what- 
soever, charged  the  plaintiff  with  a  certain  offence, 
punishable  by  law ;  to  wit,  that  several  trees  or  parts 
of  trees,  severed  from  the  ground,  had  been  feloniously 
stolen,  and  that  the  said  plaintiff  was  guilty  of  such 
felony ;  and  upon  such  charge  falsely,  &c.  caused  him  - 
to  be  imprisoned  for  twenty«four  hours.''  The  defend- 
ant pleaded  not  {;uilty,  and  there  was  a  general  ver- 
dict and  judgment  for  the  plaintiff  for  760/.  1$.  damages 
and  costs. 

Aidgnment  of  Errors.  First,  That  it  is  alleged  in 
the  first  count  of  the  declaration,  that  by  the  infor- 
mation laid  before  the  justice,  the  defendant  only 
prayed  a  search  warrant  to  examine  the  premises  of 
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IMS.       tfae  plaintiff^  and  therefore  the  defeodant  is  not  liable 


for  the  imprisonment  of  the  plaintiff  under  the  war- 
S^^  rant  of  the  justice ;  2d»  That  the  cause  of  action 
in  the  said  first  count  mentioned,  describes  too  gene- 
rally the  mode  by  which  the  defendant  charged  the 
plaintiff  with  the  supposed  offence;  36,  That  the 
mode  by  which  the  plaintiff  was  discharged  or  acquit- 
ted is  not  stated  in  the  said  count,  and  no  legal  de^ 
termination  of  the  complaint  against  the  plaintiff  is 
stated  or  shewn ;  4th,  That  the  proper  remedy  is 
trespass,  and  not  case,  for  the  supposed  causes  of  ac- 
tion mentioned  in  the  declaration;  5th,  That  the 
complaint  alleged  in  the  declaration  stated  a  mere 
suspicion  of  felony*  and  not  a  positive  oath  of  an  ac- 
tual felony  committed,  and  therefore  the  justice  was 
not  warranted  in  issuing  the  warrant  in  the  said  decia-* 
ration  mentioned ;  and  if  not,  then  trespass  was  the 
proper  form  of  action,  if  any  was  sustainable  against 
the  defendant,  8ic. 

Chitty  argued  for  the  plaintiff  in  error,  and  Walford 
for  the  defendant  in  error ;  but  as  the  judgment  of  the  > 
Court  stated  the  points  fully,  the  arguments  of  coun- 
sel are  not  given. 

Abbott  C.  J.  I  am  of  opinion  that  the  judgment  in 
this  case  ought  to  be  affirmed.  Looking  to  the  whole 
declaration,  the  inducement,  and  the  matters  charged 
in  the  conclusion,  it  appears  to  me  to  be  very  mani- 
fest that  the  plaintiff  does  not  seek  damages  for  the 
taking  of  his  goods,  but  he  seeks  damages  for  the  in- 
jury done  to  his  reputation,  and  the  imprisonment  of 
his  person,  and  therefore  I  think  the  verdict  was  cor- 
rectly taken  :  that  disposes  of  the  objection.  As  to 
the  other^  which  is  the  material  objection  in  this  case^ 
namely,  that  this  should  have  been  an  action  of  tres- 
pass, and  not  of  case ;  that  is  founded  on  the  supposi- 
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tion  that  the  warrant  which  the  magistrate  issued  for  182£. 
searching  the  premises  and  apprehending  the  person  Z 
of  the  plaintiff  was  illegal.  Now  if  the  warrant  be  V"^ 
not  illegal  and  void  in  its  form,  and  be  founded  on 
the  inatter  laid  before  the  justice,  and  as  he  as  a  jus- 
tice of  the  peace  had  authority  to  grant  such  warrant, 
then  the  present  action  is  proper  in  its  form,  for 
falsely  and  maliciously  causing  the  magistrate  to 
grant  a  warrant  to  do  the  act  complained  of.  When 
the  matter  was  laid  before  the  justice,  he  might 
lawfully,  and  in  the  due  exercise  of  his  authority, 
grant  the  warrant  prayed.  What  is  the  charge  laid 
before  him  ?  That  he  "  the  said  John  Ehee  had  rea- 
son to  suspect  that  several  trees  or  parts  of  trees  had 
been  stolen  from  the  King's  Forest  of  Hainault,  and 
that  they  were  carried  to  the  premises  of  John  Smith, 
carpenter,  of  Chigwell  Raw,  and  were  there  con- 
cealed." It  has  been  contended  that  this  would  not 
justify  the  magistrate  in  issuing  the  warrant,  which 
was  afterwards  issued,  because  there  is  no  perfect  alle- 
gation that  the  offence  had  been  committed,  but  is 
only  put  as  matter  of  suspicion.  It  appears  to  me  on 
the  authorities  cited^  speaking  generally  of  the  subject 
matter,  they  do  not  contradict  the  opinion  I  have 
formed.  I  am  of  opinion,  that  upon  a  representation 
to  a  magistrate,  that  a  person  has  reason  to  suspect 
that  his  property  has  been  stolen,  or  is  concealed  in 
a  certain  place,  the  magistrate  may  lawfully  issue 
his  warrant  to  search  the  place,  and  to  bring  the  oc« 
cupier  or  owner  before  him.  It  need  not  be  a  positive 
and  direct  averment  upon  oath  that  the  goods  are 
stolen,  in  order  to  justify  the  magistrate  in  granting  his 
warrant.  There  are  many  cases  in  which  a  cautious 
man  might  not  choose  to  swear  that  his  property  is 
stolen,  nevertheless  he  might  have  great  reason  to  sus- 
pect a  particular  party ;  and  the  magistrate  would  be 
well  warranted  in  granting  his  search  warrant.    Sup- 
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1 8£2.  P^>^  ^^  CA^^  ^f  &  horse,  which  has  been  lost  by  its 
~ —  owner^  and  it  is  found  in  the  possession  of  another 
V'****  person ;  the  owner  in  that  case  might  not  like  to  take 
upon  himself  to  swear  that  the  horse  had  been  stolen, 
for  it  may  have  strayed ;  but  when  he  finds  his  horse 
is  concealed  in  the  stable  of  another  person,  he  may 
very  naturally  conclude  that  it  must  be  stolen,  from 
the  circumstance  of  the  concealment,  and  therefore  he 
may  very  conscientiously  swear  that  he  suspects  it  to 
have  been  stolen.  If  under  such  circumstances  the 
magistrate  is  not  authorised  in  issuing  his  search  war- 
rant, it  might  happen  in  many  cases  that  felonies 
would  go  undetected*  Therefore  it  appears  to  me, 
that  upon  such  information  the  justice  has  authority 
to  issue  his  search  warrant,,  and  if  it  is  wrongfully  is- 
sued, *  the  party  who  causes  it  to  be  issued  must  make 
reparation  to  the  person  injured.  It  being  alleged  in 
this  declaration  that  the  defendant  falsely  and  mali- 
ciously made  a  charge  against  the  plaintiff,  and  caus- 
ed and  procured  a  warrant  to  be  issued,  whereby  the 
plaintiff  is  apprehended  and  unjustly  imprisoned,  it 
seems  to  me  that  the  action  is  properly  framed  in  case, 
and  ought  not  lo  be  trespass, 

Batlbt  J.  I  am  of  the  same  opinion.  If  a  party 
acts  himself  in  apprehending  another,  he  may  be  liable 
in  trespass;  but  if  he  falsely  and  maliciously,  and 
without  any  probable  cause,  puts  the  law  in  motion, 
that  is  properly  the  subject  of  an  action  on  the  case. 
With  that  all  the  authorities  agree.  The  allegation  in 
this  case  is  no  more  than  that  the  defendant  did  falsely 
and  maliciously;  and  without  probable  cause,  put  the 
law  in  motion  against  the  plaintiff,  [t  is  alleged  that 
he  made  a  complaint  before  the  magistate,  in  which 
he  stated  he  had  reason  to  suspect  that  several  trees 
and  parts  of  trees  had  been  stolen  from  the  King's 
forest,  and  concealed  on  the  premises  of  the  plaintiff ; 
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and  that  he  falsely  and  maliciously  caused  and  pro-  1822. 
cored  the  magistrate  to  issue  this  particular  warrant,  elbke: 
which  warrant  states  that  the  goods  were  suspected  to  ^|^. 
be  carried  to,  and  were  concealed  on  or  near  the  pre- 
mises of  the  plaintiff.  The  warrant  is  so  framed,  in 
Older  to  meet  the  possible  case,  that  if  the  trees  had 
been  originally  carried  to  the  premises  they  would  be 
removed  to  some  place  near  them,  so  as  to  be  con* 
venient  within  the  reach  of  the  party  who  originally 
concealed  them.  Now  if  the  defendant  falselv  and 
maliciously  procured  the  warrant  to  be  made  out,  he 
caused  and  procured  it  to  be  made  out  in  the  way 
alleged.  There  is  no  positive  allegation  that  the  pro- 
perty had  been  stolen,  nor  need  there  be  any  to  justify 
the  warrant ;  for  I  take  it  to  be  quite  clear  that  it  is 
not  essential,  in  order  to  give  the  magistrate  jurisdic- 
tion, that  the  party  should  take  upon  himself  abso- 
lutely to  swear  that  a  felony  is  committed ;  but  if  he 
states  that  he  has  just  cause  to  suspect  a  particular 
person,  and  upon  that  representation  a  warrant  is  im* 
properly  granted,  that  forms  the  foundation  of  an 
action  in  case,  and  it  does  not  lie  in  the  mouth  of  the 
party  so  acting,  to  say  that  the  warrant  is  improperly 
granted.  He  makes  the  charge,  and  he  prevails  upon 
the  justice  to  issue  his  warrant ;  and  upon  that  war- 
rant being  issued,  he  has  no  right  to  say,  ''  I  am  not 
liable  for  the  consequences ;  because,  true  it  is  that  I 
caused  and  procured  the  justice  to  issue  his  warrant, 
but  the  charge  was  not  sufficient  to  authorize  the  jus- 
tice to  do  what  I  required  him."  I  think  that  affords 
him  no  ground  of  defence.  I  am  of  opinion  also  that 
there  is  nothing  in  the  other  objections.  This  is  the 
case  of  a  person  maliciously,  and  without  probable 
cause,  putting  the  law  into  motion ;  and  as  that  is  the 
proper  subject  of  an  action  on  the  case,  I  think  there 
is  no  error  on  this  record. 
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182£.  HoLBOTD  J.    I  think  there  is  na error  in  thitf  citse» 

Ei^s        and  that  the  judgment  ought  to  be  affirmed*    The 
2^^^        action  is  for  a  malicious  prosecution,  in  conseqijience 
of  which  a  warrant  issues.     If  the  warrant  issued 
without  due  authority  on  the  part  of  the  magistrate^ 
that  would  be  trespass  in  the  magistrate ;  but  it  by  no 
means  follows  that  it  is  trespass  in  the  party  who,  by 
laying  the  information  before  the  magistrate,  is  the 
cause  or  instrument  on  which  the  magistrate  acts  in 
granting  his  warrant.    He  lays  a  statement  before  the 
magistrates,  of  suspicion  of  the  goods  being  stolen^ 
and  that  they  were  canned  to  the  premises  of  the 
plaintiff,  and  there  concealed,  and  he  prays  a  search- 
warrant  to  examine  the  plaintiff's  premises.     He  does 
not,  from  any  thing  that  appears  on  the  face  of  the 
declaration,  pray  this  specific  remedy  by  warrant  for 
the  apprehension  of  the  plaintiff.    Now  if  the  declare 
ration  had  stated  that  the  defendant  had  gone  before 
the  magistrate  and  prayed  for  a  search-warrant,  on  a 
specific  charge  of  felony,  then  there  might  have  been 
some  colour  for  arguing  that  the  declaration  ought  to 
have  been  in  trespass.    It  is  said  that  the  granting  the 
warrant  is  the  act  of  the  magistrate,  and  that  if  any 
action  lies, it  is  trespass  against  him;  and  that  the  party 
who  made  the  representation  upon  which  the  magis- 
trate acted,  is  not  liable.    I  think  otherwise.    The  de- 
fendant is  answerable  in  case,  for  falsely  and  malicious- 
ly, and  without  probable  cause,  making  such  a  repre- 
sentation to  the  magisbrate  as  induces  him  to  grant  his 
warrant.  If  the  warrant  was  illegal,  and  the  defendant 
himself  went  with  the  officer  to  execute  it,  that  might 
make  him  a  guilty  trespasser ;  but  it  does  not  appear  to 
me  that  there  was  any  thing  illegal  in  the  warrant  itself. 
There  is  nothing  in  this  declaration  which  will  make 
him  a  trespasser,  although  he  was  present  when  the 
warrant  was  executed.     It  is  only  that  he  caused  and 
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procured  the  warrant  to  be  execated,  which  would  be        1822. 
the  case,  sapposiBg  he  had  by  the  means  alleged       "^^ 
caused  and  procured  the  wanrant  to  be  executed.    On       *vamtt 
this  ground^  therefore,  I  think  there  is  no  error.    I 
concur  with  the  rest  of  the  Court  in  thinking  that 
there  is  nothing  in  the  objection  as  to  the  mode  in 
which  the  verdict  was  taken. 

Bbst  J.  was  off  the  same  opinion. 

Judgment  aiBrmed. 

BouRNB  against  Digolss  and  another. 

^IIHIS  was  an  action  against  an  attorney,  who  had  In  ui  action 

been  employed  by  the  plaintiff  on  his  purchasing  tw^fOT  n^- 
im  annuity,  for  negligence,  and  on  the  trial  a  verdict  ^^'^^j^ 
was  found  for  the  plaintiff,  on  the  third  count  of  the  tofficUntiy 
declaration.    £•  Lames  now  moved  for  a  rule  to  shew  ig  saiiident  to 
cause  why  the  judgment  should  not  be  arrested,  or  a  Ijjj*,^^,^ 
new  trial  granted.  The  count  on  which  the  verdict  was  ^l/Jf^'™^'. 
taken  stated  that  the  defendant  had  not  looked  into  the  the  conriden- 
title  to  the  anpuity ;  and  this,  it  was  contended,  was  a  |f  amgence 
mere  nonfeasance ;   and  it  was  not  stated  that  the  7^\  ^^ 

been  ineflec" 

defendant  was  to  receive  any  reward  or  compensation  tuai,  the  de- 
fer his  service.   Ehn  v,  Gatward{a)  was  cited.   Lord  mw^  it." 
Ellbnbobough  C.  J.  inquired  if  it  was  not  stated  ^^J^Stte 
that  the  defendant  was  employed  as  an  attorney ;  and  defendant  waa 
on  its  being  answered  that  the  defendant  was  alleged  a  pardcniar 
to  be  retained,  Sec.  but  not  as  an  attorney,  hb  Lord-  Sffio^^JJ? 
ship  said  that  that  must  mean  that  he  was  retained  as  it>  though  the 

defendant  pat 

an  attorney,  and  that  the  Court  would  take  judicial  in  Ua  plea  aa 
notice  that  he  will  not  act  without  reward ;  and  [Bay-  '"^  ' 
LBT  J.  asked  if  there  were  not  cases  in  which  it  has 
been  held,  if  a  man  holds  himself  out  as  a  member 
of  a  profession  which  implies  skill,  he  is  bound  to 

(a)  5  Term.  Rep.  143. 
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1814.  aifohl  ity  though  his  underlaking  was  gratuitous  (a).] 
Bourne  Law€$  admitted,  that  if  the  objection  was  not  sustain- 
Dio^Lu.  ^^'^  '^P^'^  ^^  authority  of  EUee  v.  Gatward,  it  must 
be  abandoned.  He  obsenred  that  the  distinction  be- 
tween persons  professing  public  employments,  and 
others,  would  be  absurd,  if  the  profession  of  attomies 
was  to  be  considered  a  public  employment.  The 
declaration  does  not  alledge  that  the  defendant  ac- 
cepted the  plaintiflTs  retainer ;  but 

Loan  Ellenborough  C.  J.  observed  that  the  de- 
claration alleged  that  the  plaintiff  retained  the  defend- 
ant; and  that  could  not  have  been»  unless  the  defendant 
had  accepted  the  retainer.  The  very  retainer  was  an 
employment,  and  could  not  be  said  to  be  without  a 
consideration.  The  very  retainer  was  taxable;  and 
Baylby  J.  said,  that  there  was  no  negligence  in  EUee 
V.  Gatward;  the  carpenter  only  agreed  to  do  a  thing 
in  a  certain  time.  The  Court  then  overruled  the 
objection. 

JB.  Lawts  then  objected,  that  the  count  contained  no 
aUegation  that  diligence  would  have  been  effectual, 
and  no  negligence  was  alleged.    Bnt^  per 

Lord  Ellenborough  C.  J.  The  jury  must  have 
found  that  there  was  negligence,  to  have  found  their 
verdict;  and 

Baylby  J.  said,  if  there  was  no  negligence,  or  if 
no  diligence  would  have  been  efiectual,  and  you  had 
proved  either  of  those  facts,  the  verdict  would  not 
have  been  as  it  now  is. 

£.  Lawu  then  objected  to  the  sufficiency  of  the 

<«)  See  otses  as  dtsd  la  MfMi  V.  BMUmw,  I  ifM.  iUk.  161. 
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evidence  adduced  at  the  trial.    The  declaration  stated       1814. 
that  the  defendant  was  an  attorney  of  a  particular       bourns 
Conrt»  and  evidence  should  have  been  adduced  that      j^M^^ 

DlGOLIS. 

he  was  such.  The  allegation  in  the  declaration  was, 
that  he  was  an  attorney  of  this  Court.  It  was  answered 
by  the  Attorney-General,  that  this  w|tf  rendered  suf- 
ficiently clear  by  the  defendant's  having  appeared  as 
an  attorney  ;  but  it  was  said  that  that  was  no  answer, 
for  it  did  not  shew  that  he  was  an  attorney  at  the  time 
of  the  retainer.  Grten  v.  Jackson (b)  was  cited;  and 
in  answer  to  a  question'from  Ls  Blanc  J.  it  was  said, 
that  there  was  no  other  evidence  that  the  defendant 
was  an  attorney  of  this  Court,  except  his  appearing  as 
such.  The  point  was  taken  at  the  trial,  but  not  much 
argued. 

Ths  Coubt,  upon  this  point,  were  prepared  to 
grant  a  rule  nisi;  when  Loan  Ellbn^oeough  C.  J., 
on  referring  to  his  notes,  found  that  the  defendant  had 
given  in  the  memorial  in  the  character  of  attorney,  and 
that  he  had  delivered  the  plea  as  an  attorney  of  the 
Court  of  King^s  Bench;  and  therefoie  questioned 
whether  the  fact  of  his  having  been  an  attorney  of 
that  Court  was  not  sufficiently  proved. 

Lb  Blanc  J.  intimated  that  he  might  have  de« 
livered  the  memorial  as  an  attorney  of  the  parties,  and 
not  an  attorney  at  law. 

Dampieb  J.  He  might  have  been  an  attorney  of 
the  Court  of  Common  Pleas  at  the  time  when  the 
memorial  was  delivered,  and  of  the  King's  Bench 
when  the  plea  was  filed. 

LoBD  Ellenbobouoh  C.  J.  He  was  an  attorney 
when  the  memorial  was  delivered,  and  of  the  King's 

(»)  /'MIff'f  Be^  236. 
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Benchi  when  the  plea  was  filed ;  and  it  seems  too  much 
to  suppose  that  he  shifted  in  the  mean  tame*  However^ 
the  Court  will  grant  the  rale  m'lt  for  a  new  trial. 

Rale  Ntit  granted  for  a  new  trial,  bat 
not  in  arrest  of  judgment. 


1817. 

14M  Mttf, 


Rbx  Qgainst  Dilu>n  otM  others: 


AiiaTermeatia  rWlHE  defendants  were  brought  up  fur  judgment,  on 
for foicibieoi-  ^^    indictment   and    conviction   for  a  forcible 

^'wMrato^  entry ;  and  Taunton^  for   the  prosecution,  prayed  a 

wu  "  aeiaed/'  writ  of  restitution. 

is  fuffident  to 
foimd  an  appli- 

Srit'Sf^^to.  J^^h  Peake,  and  Chitty,  for  the  defendants,  ob- 
tioii,aiidU  jected,  that  the  indictment'  stated  only  that  the 
ahewnbypro-  prosecutor  was  seised,  not  saying  whether  in  his 
sSu^coLtliiiiei  demesne  as  of  fee,  or  as  of  freehold  or  otherwise ;  and 
Kiaod.  contended,  that  it  was  not  sufficient. 

Batlet  J.  thought  it  quite  sufficient,  for  the 
term  seised  was  to  be  taken  as  seised  in  fee. 

HoLBOTO  J.  was  of  the  same  opinion,  and  cited 
Co.  Liu.  1 7  •  to  shew  that  where  it  was  stated  ^'  seised,"  it 
must  be  of  an  estate  of  freehold ;  and  I  Saund.  n.  8. 235. 
to  shew,  that  if  the  plaintiff  was  seised  only  for  a  term 
which  was  expired,  it  should  be  shewn  on  the  other 
side,  with  the  exception  only  where  the  party  was 
seised  for  the  life  of  another ;  in  which  case  the  party 
who  avers  sach  a  seisin  must  shew  that  the  other 
person's  Hfe  was  continuing. 

Abbott  J.  (who  had  been  counsel  in  the  cause,  did 
not  interfere,  till  after  the  other  two  Judges  had 
deelared  their  opinions  ;  when  he  said),  that  he  was 
of  the  same  opinion ;  and  that  if  this  averment  was 
not  sufficient,  then  it  would  be  impossible  to  obtain 
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restitution  on  any  indictment  for  a  forcible  entry,        1817. 

for  it  was  impossible  to  aver  in  the  iodiotmeat  that  "rI^ 

the  party  would  be  alive,  or  his  interest  continue  till  ^fo^Mi 

restitution  was  prayed.     If  the  interest  be  discon-  and  others. 
tinned,  it  must  be  shewn  by  the  other  side. 

If  it  is  to  be  shewn  by  the  other  side,  how  is  it  to 
be  done  ?  By  an  affidavit,  when  the  writ  of  restitu- 
tion is  prayed  for,  or  by  application  to  the  Court,  to 
quash  the  writ  for  restitution,  or  by  giving  indemnity 
to  the  sheriff,  and  to  get  him  to  return  the  special 
matter  on  the  writ  i  Upon  which  the  other  party  may 
either  object  to  the  return  for  insufficiency  in  law, 
or  bring  an  action  for  a  false  return,  if  inaccurate  in 

fact. 

Writ  of  restitution  granted. 


Howard  against  Fretb. 


1817. 


23ifAm. 


^^URNEY  moved  to  set  aside  a  nonsuit.     The  iVMpui  iw 

action  was  in  trespass,  for  running  against  and  pi^iaSrscwi: 
injuring  plaintiff's  cart;  and  plaintiff  was  nonsuited  ^ridrftenSoo 
on  a  supposed  variance  in  the  declaration,  which  ^"^  ^— 
stated,  that  plaintiff  was  in  the  cart ;  whereas  the  evi- 
dence produced  shewed  that  the  plaintiff's  servant, 
and  not  the  plaintiff  himself,  was  in  the  cart.  Guruey 
admitted,  that  t^e  nonsuit  might  have  been  right  if  * 
such  a  variance  as  to  the  declaration  and  evidence 
had  been  **  against  a  certain  cart  of  the  said  Joseph, 
which  he  the  said  plaintiff  ^ba  then  driving/* . 

LoBD  Ellenborough  C.  J.    It  seems  to  me  now 

to  be  quite  an  immaterial  allegation,  who  was  in  the 

cart.    There  is  some  mistake ;  and  if  it  turns  out  to 

be  so,  perhaps  the  rule  had  better  be  made  absolute  at 

once. 

Rule  msi,  and  afterwards  absolute. 


I 
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Marsh^  Executor  of  William  Quinlan,  against 
]g<{9,  Bultell. 

lie  first  ooimt  ^OVENANT  OD  an  arbitration  deed.  The  first 
^oOTTttult  for  count  stated  defendant's  covenant  to  abide  by 

not  iwrforming  mu]  perform  the  award  of  two  arbitrators    named 

an  awardy  by  , 

pa]m  money  in  the  indenture,  or  of  those  two  and  a  third  person 
oond  ooimtTfor  ^  ^  nominated  by  them ;  and  that  defendant  would 
oTu^Son"  not,  by  affected  delay  or  otherwise,  hinder  or  prevent 
Plea  to  first  the  arbitrators  from  making  their  award;  and  that«ach 
cation  by  deed  award  should  be  binding  on  both  parties.  It  then 
^  a!e  wUtn7  Bto^^  ^^  arbitrators'  appointment  of  a  third  person, 
^sMoR they  and  that  the  time  was  duly  enlarged,  and  that  within 
award  ;lield  on  such  time  the  award  was  made,  that  the  defendant 
^l^wM^  should  pay  to  the  plaintiff  the  sums  of  391/-  l6s.  7d., 
^JJj*^^  and  300/.  coste;  and  that  all  disputes  should 
breackofoo-  cease.  Breaches:  First,  that  the  defendant  did 
Hie  second  >^o^  oi^  request  pay  those  sums ;  and  second,  that 
deflmrcT  hOd  ^^^^^^^^^  prevented  the  arbitrators  from  making  their 
•nffi^i^t,  cmr  iaward  so  soon  as  they  would  have  done.  Second 
an  iSl^Sion  count  Stated  the  covenant  of  reference,  ai  in  the  first 
fendantbydeed  connt»  the  appointment  of  the  third  arbitrator,  and 
2St^|J^*  assigned  as  breach  that  the  defendant,  before  the 
power,  import^  making  of  the  award,  hindered  and  prevented  the 
revoctSoMfWod  arbitrators  from  making  their  award  by  executing  a 
port^T^aTtiie  ^^^9  whereby  he  did  revoke,  rescind,  abrogate,  recal, 
arbitrators        and  absolutely  put  an  end  to  the  arbitration,  and 

had  notice  of  »f    • 

the  rerocaiion.  thereby  hindered  the  arbitrators  from  making  their 

award ;  and  whereby  the  plaintiff  was  deprived  of  the 
benefit  of  the  award.  Plea  to  the  first  breach  in  the 
first  count  mentioned,  that,  before  the  arbitrators  made 
their  award,  the  defendant  by  deed  revoked  all  autho- 
rity in  the  arbitrators,  to  make  theur  award;  and, 
therefore,  the  award  was  invalid.  And  to  second 
breach,  that  defendant  did  not  hinder  the  arbitrators 
from  making  their  award.    To  this  plea  the  plaintiff 
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demurred.    To  the  second  count  of  the  declaration        18££. 
the  defendant  demurred,  assigning  as  causes  of  de-  maesh  jsmch- 
murrer,  first,  that  it  is  not  alleged  that  the  three  toro^WiLLUM 
arbitrators  had  any  notice  of  the  revocation  ;  second,     jagtOnH 
it  is  not  shewn  how  the  defendant  hindered  the  arbi- 
trators  from  making  their   award;    and    third,    no 
notice  of  the  appointment  of  the  third  arbitrator  is 
alleged. 

Chitty,  in  support  of  the  demurrer  to  the  plea  to 
the  first  count,  cited  Charnley  v.  Winstanhi/  (a) ;  and 
in  support  of  the  second  count,  he  relied  on  Vynioi's 
case  {b\  as  an  express  authority  in  point,  to  shew  that 
an  allegation  that  a  party  by  deed  revoked  arbitrator's 
power  is  sufficient,  without  averring  in  express  terms, 
that  the  arbitrator  had  notice  of  the  revocation  ;  and 
authorities  to  this  point  also,  1  BrownL  62.  2  Ibid.  220. 
Kidd  on  Arbitrations,  214.  Bac.  Ab.  tit.  Arbitrament, 
B.  6. ;  and  Fin.  Ab.  tit.  Arbitrament,  D. ;  and  the 
second  objection  also  was  answered  by  these  authori* 
ties,  it  being  unnecessary  to  shew  more  particularly  in 
what  manner  the  defendant  hindered  the  arbitrators 
from  making  their  award.  Then  the  last  objectioui 
that  no  notice  of  the  appointment  is  alleged,  is 
without  foundation ;  for  in  pleading  it  is  neither  usual 
nor  necessary  to  insert  that  allegation.  2  Saund.  62. 
Ibid.  n.  4  Com.  Dig.  tit.  Pleader,  C.  73. 

Gaselee,  cantra,  oontended,  that  this  case  was  dis* 
tioguished  from  Charnley  v.  Wimtanlty,  and  that  the 
mode  of  pleading  the  revocation  in  the  second  count 
was  insufficient. 

Abbott  C.  J.  was  of  opinion,  that  th^  plea  to  the 
first  count  iWas  sufficient.  The  ground  of  complaint 
in  that  count  is  the  nonpayment  of  money  pursuant  to 
the  award  when  made*    It  appears  by  the  plea  that 

(a)  5  Bmt^  266,  (ft)        8  Cok9*9  Rep.  SI,  b. ;  and  vicfe  4  Rep.  61,  b. 


A     I 


Btotall. 
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I8fit.  the  defendant,  by  coiintermanding  the  anthority  of  the 
Mamh  £r«ni-  ^hilrators,  has  broken  the  covenant  to  abide  by  the 
/or  (sTWrtLrAM  award,  or  that  whereby  he  stipulated  not  to  hinder 
agtiiiui  the  arbitrators  trom  tnakmg  an  award ;  and  it  is  urged 
on  the  part  of  the  plaintiff,  that  aUfaough  this  plea  is 
an  answer  to  the  cause  of  action  suggested  in  this 
county  yet  that  inasmuch  as  it  appears  upon  the  whole 
record  that  the  defendant  has  been  guilty  of  a  breach 
of  covenant,  the  plaintiff  is  entitled  to  judgment  upon 
that  count;  and  the  case  of  Charnley  v.  IVinsianl^  has 
been  relied  on.  That  case  however  is  distinguishable 
from  the  present  There  it  appeared  on  the  face  of 
the  plaintiff's  count,  that  the  award  was  made  after 
one  of  the  parties  to  the  submission  had  become  tifeme 
cweri.  In  this  case  the  breach  of  covenant  is  only 
disclosed  by  the  defendant's  plea;  and  it  never  has 
been  held  that  a  plaintiff  who  seeks  to  recover  da- 
mages for  one  ground  of  action  stated  in  his  count,  is 
entitled  to  recover  in  respect  of  another  disclosed  by 
the  defendant's  plea.  I  am  of  opinion,  that  a  plaintiff 
can  recover  only  in  respect  of  the  ground  of  action 
stated  in  his  declaration.  As  to  the  second  count, 
this  case  must  be  governed  by  Vynioi^s  case  (c). 
There  the  allegation  was,  that  the  party  by  his  deed 
revoked  the  authority  to  the  arbitrator ;  and  the  deci- 
sion was,  that  that  allegation  imported  that  the  power 
to  arbitrate  had  been  effectually  revoked,  and  that 
consequently  notice  had  been  given  to  the  arbitrator; 
and  that  being  so  the  case  is  expressly  in  point  with 
the  present.  If  the  declaration  in  this  case  had  alleged 
that  the  party  had  sealed  and  delivered  a  certain 
deed,  containing  therein  as  follows,  and  setting  out 
the  deed,  and  thereby  revoked  the  authority  of  the 
arbitrators,  it  would  not  have  been  sufficient;  for  that 
would  only  have  been  an  allegation  of  the  effect  of 


(c)  8  €9.  81,  b.     4  Cb.  61,  b. 
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the  deed.    Here  the  ^legatioo  is»  that  ikere  was  an       1832. 

express  reTdcation  by  deed.  BUrsh^jesvoi- 

Uft  ^William 

I  QUINLAN, 

Batlbt  J*  There  is  a  grtet  deal  of  diffisreaoe  be«'  J!^^^ 
tweeD  stating  that  a  thing  has  been  actnallj  done, 
and  giving  the  effect  of  the  thing  when  done.  In  this 
case  the  party  states  that  the  defendant  by  deed  re- 
voked the  aathorily  of  the  arbitrator ;  and  Lord  CoAe 
says,  that  nothing  is  revoked  unless  notice  of  it  is 
communicated  to  the  party  interested.  If  that  be  so, 
then  an  averment  that  the  defendant  by  deed  revoked, 
contains  a  double  allegation ;  one  alleging  that  he 
executed  a  deed,  which  deed  imported  a  revocation, 
and  the  other  that  notice  of  the  deed  was  given  to  the 
party.  There  being  in  effect  a  double  allegation,  heve 
tlie  defendant  is  at  liberty  to  put  in  issue  the  oneo^ 
the  other.  One  of  the  propositions  is,  that  he  exe- 
cuted the  deed.  He  may  say  that  he  never  did  execute 
the  deed ;  the  other  is,  that  notice  is  gi veq,  and  he  may 
deny  that  any  notice  was  given*  This  case  is  not  dis<- 
tinguishable  from  Fynior*s  case.  I  also  think  that  the 
first  count  is  sufficient. 

HoLBOYD  J.  was  of  the  same  opinion* 

Judgment  for  defendant^  on  plea  to  first  county 
and  for  plaintiff  on  last  count  (d). 

(d)  J9eit  J.  wwabSBHtaiobamboni* 


Grant  cmd  others,  against 


II II I 


1815. 

nth  Feb. 


rpOPPING  shewed  cause  against  a  rule  obtained  SSSTtoplfa 
by  Marry  at  to  set  aside  judgment ;  and  a  question  ""■*  distinctly 
arose  as  to  counsel  s  signature  to  a  plea,  which  was  foot  of  the 
said  to  have  been  indorsed  on  the  plea,  instead  of  L  the'ruie  to" 
being  subscribed  to  it.  ^^.^ 
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1815.  Li  Blanc  J.  read  the  rale,  and  added  that  the 

QtuiMv       signature  indorsed  on  the  plea  was  always  to  authorise 

^^^^9     the  rale  for  pleading  several  matters;  and  the  sig- 

— '• nature  at  the  bottom  of  the  plea  was  the  connseFs 

verification  of  the  propriety  of  contents  of  the  pka. 

Marryat  had  signed  the  plea.  The  officer  of  the 
Court,  the  clerk  of  the  papers,  was  desired  to  produce 
the  plea  for  inspection,  and  ultimately  the  role  was 
made  absolute  on  terms. 


^^1^'  Davis  agaifut  Nichou. 

23d  JuM. 

Where  then  is  W  AWES,  E.  moved  for  a  new  trial.  This  was  an 
mratfanditli  action  of  indebitatus  aunmpdt,  for  work  and 

^^^f'^"^  labor,  and  materials  found  in  erecting  a  mill ;  and  a 
mint  declare  special  agreement  was  proved  on  the  trial,  by  which 
SPdie  p2diitiif  it  was  agreed  that  plaintiff  should  build  a  mill,  and 
•iBimsAat Ae  jf  j^  did  not  answcT  he  should  build  another,  and  the 
cancelled,  he    defendant  agreed  to  pay  a  specific  sum. 

nraat  prore  lliat 
it  was  ac- 

Sede^ndant       ^^^  Ellenborouqh  C.  J.  nonsuited  the  plaintiff, 

on  the  ground  that  he  had  not  declared  specially  on 
the  agreement,  which  was  special  and  conditional. 

Lowes  now  read  the  agreement,  which  stipulated, 
that  if  the  mill  did  not  answer,  he  would  build 
another. 

Dampibr  J«  said  there  was  a  case  where  there  was 
an  alteraative  contract,  and  it  was  held  it  could  not  be 
declared  upon  but  in  the  alteraative  (a). 

Lowes  cited  Bull.  N«  P.  139*   Weaver  v.  Barrows, 

(«)  8  A»f,  2.  8  Bm.  iod  i>M  119,  n.  «.    ST. R.  531.    8Am«,8. 
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1  Stra.  648.  Gordon  v.  Martin  Fitzgibbon,  S02.  and  in-.  1814. 
sisted  that  as  the  plaintiff  had  built  a  mill,  which  was  davis 
sufficient,  he  had  a  right  to  declare  generally.  Niciois. 

Lqbd  Ellbnborough  C.  J.  But  there  must  be  an 
acceptance  of  the  thing  done  where  the  contract  is 
special,  or  you  must  declare  specially.  It  did  not 
clearly  appear  in  this  case  that  the  mill  did  answer  > 
and  so  long  as  it  continued  in  dubio^  you  should  have 
declared  specially,  and  have  averred  that  the  mill 
erected  by  the  plaintiff  did  answer,  so  as  to  have 
taken  upon  yourself  the  burthen  of  proving  that  fact. 
Do  you  contend  that  you  had  abandoned  the  agree- 
ment ?  I  nonsuited  the  plaintiff,  because  there  was  a 
special  agreement ;  and  that  was  conditional,  and  in 
the  alternative. 

Dampiib  J.  If  you  proceeded  on  the  agreement 
yon  should  have  declared  specially ;  if  you  do  not  go 
on  the  agreement,  then  yon  should  have  proved  that 
it  had  been  abandoned,  and  that  there  was  an  ac- 
quiescence by  the  defendant  in  the  abandonment ; 
otherwise,  in  case  of  an  agreement  to  build  a  house  of 
a  certain  value,  it  might  be  built  at  double  the  ex- 
pence,  and  the  party  be  made  liable  upon  it.  You 
should  shew  that  the  work  done  was  accepted :  that  is 
necessary,  notwithstanding  the  cases  you  cite. 

Lb  Blanc  J.  You  should  have  shewn  the  work 
done  and  accepted,  as  done  under  the  contract,  and 
then  possibly  the  general  declaration  would  suffice. 

New  trial  refused. 


VOL.  II. 
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1822.  /ones  against  Woollam. 

Debt  on  a  bond  TkEBT  on  bond  to  the  plaintiff,  treasurer  of  a 
Sff^tewum  friendly  society,  &c.    The  condition  set  ont  on 

Md^!^^^  ^^  ^**  '^^  ^^  payment  of  a  sum  of  money  to  the 
that  the  n^et  plaintiff,  or  his  successor,  treasurer  of  the  friendTy 
had  not  been  Bociety  above  named,  or  the  executors  or  adminis* 
^ZbZ^^  trators  of  the  plaintiff.  Plea,  that  the  bond  was  exe- 
n]antto33  O.3.  cuted  bv  the  defendant  to  the  plaintiff  as  treasurer  of 

c.  54 ;  held  ''  '  ^ 

apondemanvr,  the  society,  and  for  the  use  and  benefit  of  the  society, 
waa  bad.  ^  ^^     ^^^  ^^^  ^^  Other  cause  or  consideration  whatever ;  and 

that  the  rules,  orders,  and  regulations  by  which  the 
society  was  governed,  had  not  been  exhibited,  con- 
firmed, or  filed  at  the  quarter  sessions,  pursuant  to  the 
statute  33  G.  3.  c.  54.  To  this  plea  there  was  a  general 
demurrer. 

Bamewall  argued  that  plaintiff,  in  the  character  of 
treasurer,  had  no  authority  to  take  the  bond,  because 
the  rules  of  the  society  had  not  been  filed,  according 
to  the  provisions  of  the  35  G.  3.  c.  64^  s.  2. 

Per  Curiam.  If  the  plaintiff  does  not  comply 
with  the  terms  of  the  statute,  he  may  not  be  entitled 
to  the  privileges  conferred  thereby ;  but  as  there  is  no 
express  -provision,  avoiding  securities  given  to  trea* 
surers  neglecting  to  register  the  rules,  the  bond  is 
good  at  common  law,  and  the  plaintiff  is  entitled  to 
the  judgment  of  the  Court. 

Judgipent  for  the  p&intiff. 


I8I4. 


2M  Ifaif, 


Rob  agcUnst  Roe. 


Though  the  ori-   fj^SPINASSE    argued  special  demurrer  in    scire 

fflnal  action        JLm      r»    •  •  i_    *i    * 

waa  for  da-  facia$  on  a  recognizance   against  bail  in  an 

rjS^teh?^  action  of  asiumpsit,  to  which  the  bail  had  pleaded 

a  replication  In  seirt  facias  against  baQ,  to  pray  Judgment  of  debt  and  damages. 


1 
1 


PLEADING.  S& 

that  there  was  no  ca.  sa*  against  the  principal;  and  the        1814. 
replication  set  forth  the  capia$  ad  satisfaciendum,  and         Roe 
concluded  with  a  prayer  of  execution  for ''  the  debt  and        'f^^f 
damages  aforesaid :''   to  which  replication  defendant 
demurred,  and  assigned  as  cause  that  no  debt  had  pre- 
viously been  mentioned  ;   but  on  the  contrary,  the 
original  action  being  in  assumpsit,  damages  only  were 
recovered,  and  therefore  the  replication  departed  from 
the  scire  facias,  and  was  inconsistent,  &c. 

^  Bay  LEY  J.  In  scire  facias  the  recognizance  is  a 
debt,  and  therefore  here  the  replication  is  well  con* 
eluded. 

Ellenborough  C.  J.  assented. 

Judgment  for  the  plaintiff. 


Dob  ex  dem.  Bynb  asainst  Brewer. 


1815. 


"IJl  JECTMENT  on  two  demises ;  the  first  by  A.  and  Apica/nrftiiir- 

B.,  and  second  by  C.    Defendant  pleaded  puis  ofareleaie.by 

darrein  continuance  at  the  last  assizes,  a  release  by  il.  ^  of  the  ^' 

To  which  there  was  a  general  demurrer,  and  joinder.  pWntiirjU b^ 

This  case  was  put  down  in  the  common  paper;  and  maiTer>andtiie 

when  it  was  called  on,  it  was  mentioned  by  Bolland,  not  giye  leave 

for  the  defendant,  that  it  was  to  be  argued.  ^  •^^  W" 

Dam  PIER  J.  The  only  judge  in  Court,  said  he  had 
been  surprised  by  finding  it  put  down  for^  argument ; 
that  as  long  as  the  remedy  by  ejectment  was  held  a 
legal  fiction,  and  not  a  mere  equitable  remedy,  it 
seemed  impossible  to  maintain  the  plea,  which  was  in 
effect,  that  after  the  lessor  had  made  a  lease,  and 


(«)  Sndb  a  releaie  cannot  be  pleaded;  lee  4  If.  and  S.  301,  S.  C ;  and 
in  general,  it  is  said  that  a  plea  jnitft  dSorreiii  ooN/ibiiiaiice  cannot  be  amended 
after  tbe  assizes  are  over.  See  Bw.  Ab.  Pleas.  2  Yeiv,  1 81 .  /Veem.  252. 
Ar/.  N.P.  309;  but  see  2  5m^A.  Rep.  659. 


su 
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1815. 


DoBer 
Btnb  ag^ifMsi 
Br^wKR. 


parted  with  his  iater<$i  to  the  lessee,  be  made  areW^/s 
of  the  lessee's  interest^ 

BoUnni  saidy  thai  if  it  was  no  plea  to  the  whole 
declaration^  it  might  be  desirable  to  amend,  by  apply- 
ing the  plea  to  the  interest  of  that  lesscw  only  who 
had  made  the  release  \  but 


Dampibb  J.  observed  that  the  plea  was  pleaded 
puii  darrein  continuance,  and  that  the  defendant  should 
have  applied  to  amend  earlier ;  and  he  seemed  to  think 
that  in  no  form  could  the  plea  be  supported,  and  re- 
fused leave  to  amend. 


1815. 

17M  ^prii. 

Acontnctto 
latiBfyadebt 
by  proriding  & 
cargo  of  wine  J 
muBt  be  decltr- 
edonspediHy; 
and  Rn  actioo 
will  Dol  lie  for 
the  old  debt. 


HoppE,  Executor,  against  Symonds. 

^CARLETT  moved  to  set  aside  a  nonsuit ;  the 
action  was  for  a  bcJance  due  to  the  testator,  and 
for  goods  sold.  It  appeared  in  evidence  that  a  con.- 
iract  was  entered  into,  but  which  could  not  beefiected. 
And  he  contended,  that  as  the  subsequent  contract 
was  not  executed,  therefore  there  was  an  accord  with- 
out satisfaction.  The  second  contract  was  to  satisfy 
the  bahmce,  by  a  new  shipment  of  wine ;  and  as  he 
had  not  performed  that  engagement,  the  plaintiff  was 
at  liberty  to  resort  to,  and  sue  for  the  original  debt. 


LoBD  Ellen  BOROUGH  C.J.  There  was  no  un- 
qualified contract  for  purchase  of  the  goods ;  it  was 
only  conditional,  and  you  must  declare  specially  on 
that;  an  agreement  was  made  by  the  testator,  in 
French,  to  be  paid,  not  in  money,  but  in  wine ;  and 
the  executor  must  take  the  contract  in  that  shape. 


Scarlett.    The  testator  took  it  only  on  a  proviso. 
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Dampibs.    Yaar  argumeaat  ia,  that  the  Iqs9  af  the        1816. 


put  an  end  to  the  ftpeofol  ooaUract ;  but  I  U|i^k  Hovr»,iSKm 
it  «a»  a  tpecial  oontract,  both  in  the  testator  and  ^^4^^^* 
executor,  aod  plaintiff  thouU  have  declared  specially* 

Rule  refused. 


RiCHAiiDSON  against  Griffin. 


1816. 


28lA  Juate. 


W%ARKE  argued  in  support  of  a  writ  of  qror^  In  general,  as- 
and  objected  to  the  declaratiob  in  assumpsit  for  bankrupt  can- 
misjoinder.     Plaintiffs  sued  as   assignees,  and  had  ^J^i^» 
joined  counts  for  a  debt  due  to  the  bankrupt,  and  for  ^«°d  '^^^^^  ^' 

L   cnmatanoes  by 

a  debt  due  to  them  as  assignees^  for  money  lent  and  the 5  Qm.2. 
advanced  by  them  as  assignees  ;  and  he  cited  lagers  ^|>aiit8  may  be 
V.  Cooke.  1  Salk.  10.  which  he  contended  was  a  simi-  Joi«iedfordcliu 

due  to  the 

lar  case  of  misjoinder.    The  plaintiffs  could  pot  reco-  bankrapt»  and 
irer  money  paid  by  themselves  with  tnoney  due  to  the  bytheasngneea 
bankrupt,  still  less  where  they  lent  money  as  assignees,  ^  ^^^' 
which  assignees  cannot  do.     Assignees  cannot  lend 
money ;  it  was  contrary  to  the  5  Geo.  2.  c.  SO.  and  the 
subtequent  acts  regulating  the  placing  out  money  by 
the  assignees.    [Pbr  Curiam.  iThat  is  only  a  deposit 
for  safe  custody.    You  say  that  the  assignees  cannot 
be  lenders.]     Parke^    If  or  can  they  pay. 

AsBbtt  J.  Yod  had  better  confitie  yourself  to 
lendittg  ;  there  may  be  cases  in  which  they  may  be 
entitled  to  pay  i  as'  Where  gdoAi  kre  dlstrftiiked,  inay 
not  the  assignees  pay  t6  redeeiii  the  goods  ? 

LittUdale,  contra.  There  is  no  misjoinder.  AMgnee^ 
are  not  such  perfect  representatives  of  other  parties 
as  exe0»tht ;  ihey  a#e  oWMrt^  ittld  nlJghC  m66^M  in 
trover,  without  describing  themselves  as  such ;  but  it 
f*  Bol  so  witk  eseelitorft :  kb§  i%  h  ttaterliA  as  to  ekt- 
^Wii,  Ifi  i^hiich  ifibdtamer  they  itte,  with  h^gard  to 
costs. 
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1816.  LoBD  Bllbm BOROUGH  C.  J.    It  kas  been  decided 

Richardson    ^  ^  money  paid,  in  the  case  of  an  executor,  and 
^o^fMf       therefore  a  fortiori  in  the  case  of  an  assignee,  he  may 
join  a  coont  for  money  paid  by  him  as  assignee. 

Liitledale  contended  that  assignees  might  lend. 

Lord  Ellen  borough  €•  J.  It  would  be  in  a 
direct  contravention  of  the  object  of  all  the  statutes ; 
which  is,  that  a  speedy  dividend  should  be  made. 

HoLBOTD  J.  referred  to  the  case  of  Evam  v.  Maim, 
Cowp.  569.  where  it  was  held,  that  assignees  may 
maintain  an  action  either  as  assignees,  or  in  their  own 
name,  for  goods  sold  after  the  issuing  of  the  commission. 

Liitledale.  Suppose  an  extent  issued,  and  it  should 
be  advisable  to  buy  in,  and  assignees;  with  the  consent 
of  creditors,  advance  money  to  the  broker  to  buy  in. 

Abbott  J.  That  is  no  loan ;  if  it  is  so  i4>plied,  you 
cannot  recover  it  back ;  if  not  so,  then  you  can,  by 
money  had  and  received. 

Lord  Ellenborough  C.J.  If  an  assignee  lend 
money  it  cannot  be  as  assignee,  it  is  in  contravention 
of  his  duty.  If  he  had  sued  in  his  own  name,  he 
might  have  recovered ;  but  the  question  is,  whether, 
having  sued  as  assignee,  he  can  recover  the  money 
'  lent  as  an  assignee,  when  in  that  character  he  can- 
not lend. 

Liitledale.    It  may  be  rejected  as  surplusage. 

*  * 

Lord  Ellbk borough  C.J.  It  is  an  allegation 
which  must  be  made  out  in  proofs  which  cannot  be  if 
they  cannot  lend. 
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Baylet  J.    I»  there  any  case  upoa  account  for        IB16* 
money  lent  by  an  assignee,  or  as  an  execator  ?  Richabsson 

OaueriK. 
LUfitdale.  I  am  not  aware  of  any;  but  there  are 

many  of  goods  sold  and  delivered  (a). 

Abbott  J.  They  may  be  obliged  to  sell  goods,  but 
they  are  not  compdled  to  lend  the  money. 

LoBB  Ellenbokouoh  C.  J.  They  must  be  parti- 
cular acts  to  make  executors  lend ;  but  I  know  of  no 
such  instance  as  to  assignees,  and  it  would  be  very 
improper  as  to  executors, 

Parke,  in  reply.  The  statute  only  takes  away  re- 
sponsibility from  the  assignees ;  they  are  indemnified. 
The  general  rale  is^  that  they  cannot  lend. 

Scarlett  read  the  5  Geo.  2.  c.  30.  s.  SS.  *'  in  what 
manner,  how,  and  with  whom»  and  where  the  money 
should  be  paid  in  and  remain ;''  and  he  referred  also  to 
sect.  34. 

Parke.  The  general  rule  is,  that  they  cannot  lend; 
and  if  this  case  is  an  exception,  the  plaintiff  should 
shew  it. 

Bayley  J.  This  is  after  verdict;  and  it  will  be 
presumed  that  every  thing  was  proved  in  support  of 
the  verdict. 

LoBD  Ellbnbobough  C.  J.  There  is  some  dif- 
ficulty in  saying,  that  if  the  assignee  lent  the  money 
under  the  direction  of  the  creditors,  which  direction 
they  are  enabled  to^veby  the  statute,  he  should  not 
be  able  to  recover  as  assignee.  If  you  admit  he  can 
lend  by  the  statute,  it  is  difficult  to  say  he  cannot  lend 


(c)  Cmodt  r.  f^aitt,  6  BomL 
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1816.       in  this  case;  it  will  be  presumed  that  he  lent  accoid- 
rmbabbmh    ing  to  the  power  given  hiv,  by  the  aol* 

Parkip  Then  he  may  lend  a^  a  prif ate  individual 
in  his  private  capacity  f 

LoBD  Ellenborouoh  C.J.  The  aqtsays  as  agent. 

Bayley  J.  If  he  can  lend  by  the  statute,  we  must 
presume  after  verdict  that  he  lent  according  to  the 
statute. 


":■> 


Loan  Ellen  BOROUGH  C.  J.  My  first  impression 
was,  that  the  plaintiff  could  not  recover ;  for  I  knew 
no  case  in  which  the  assignee  could  lend :  but  upon 
looking  to  the  words  of  the  section  of  the  statute^  I  am 
hot  certain  that  an  assignee  may  not  legally^  with  the 
consent  of  the  creditor,  lend ;  and  I  must  be  satisfied 
that  he  cannot  lend  even  for  a  moment,  to  say  here,  af- 
ter the  verdict,  that  he  cannot  recover :  and  the  words 
of  the  section  being  so  large,  I  cannot  say  that  there- 
fore he  may  lend ;  and  even  if  it  be  an  extremely  im- 
probable case,  I  cannot  say  that  there  is  error  in  this 
verdict, 

Bayley  J.  I  admit  that  an  assignee  cannot  join 
debts  due  to  himself  and  to  him  as  the  assignee ;  it 
was  so  decided  in  Hancock  v.  Haywood,  3  T.  R.  433* 
but  under  the  statute  he  may  lend,  and  therefore  there 
is  no  error  in  the  verdict. 

Abbott  J.  I  am  of  the  same  opinion;  an  assignee 
may  often  be  obliged  to  pay  money  ;  there  is  no  mis- 
joinder. 

HoLBOY^  J.  There  is  no  lAisjoinder;  here  the 
plaintiff  sues  throughout  as  assignee,  and  we  cannot 
suppose  he  sues  in  any  other  character. 

Judgment  affirmed. 
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IQOA 

Amory  againit  BnoBfiitfCR. 

IQih  il%« 
#iOVENANT  upon  a  deed  made  between  thedcfend-  Covenant  not  to 

\^  '^  raease  a  bond 

ant  Bfod&riek,  one  RdwKns,  atnd  the  plaintiff)  aadgnedbyde- 
wherebj,  after  reeiting  that  Joshua  Rawe,  by  bond  of  ^.  Breach"' 
the  5th  Deeember  1814,  became  bound  to  the  defendant  ^,^^^ 
Bpoderkk  in  8000/.  conditioned  for  payment  of  4000;.  action  in  the 

name  of  de- 

and  that  the  bond  had  become  fbrfelted  by  honpay-  fendant  agafaist 
inent;  and  that  BawUns  had  contracted  with  Brode^  andthaf^- 
rkk  the  defendant  for  the  purchase  of  the  bond,  and  fefdantdidnot, 

r  '  althongh  often 

the  piAbcipal  and  Interest  due  thereon,  for  \700l.  and  requested  ao  to 
that  Rawlins  was  indebted  to  Amory ^  the  plaintiff,  jnatify  the  said 
in  1900/.  for  money  advanced  and  paid,  and  that  RatSh  ^^i^'**' 
Ifitthad  agreed  to  assign  the  bond  absolutely  to  Amory;  ti^enof,  exe- 
it  was  witnessed,  ihat  in  pursuance  of  the  agreeme&t,  to  the  obi^ee 
and  for  the  considerations  therein  liientioned,  he  Bro^  bond8,*^1by 
derick,  at  the  request  and  by  the  direction  and  appoint-  ^^SJJjSf*^ 
ment  of  Rawlini,  assigned  to  Amory  the  bond,  and  all  hindered  firom 
monies  due  or  to  become  due  thereon ;  covenant  by  principal  and 
Broderi^,  that  he  would  a6t  accept,  take,  or  receive  ^JJ^JliiSSar 
ftny  of  tlte  principal  monies  and  intei^sC  thereby  in-  ^^^^  ^^^ 
tended  to  be  bargained  and  sold>  or  make  void  the  in-  muTerto  this 
denture,  or  any  power  or  anthcnrity  thereby  given,  or  £S^tet,^t 
in  purftnanee  thereof  to  be  given ;  and  that  he  would  ^f^J^JJJJI'^ 
4rom  time  to  time,  at  the  request  of  die  plalntifi^,  aVOW,  necessair^imd 
ratify,  and  confirm  idl  such  acdons,  &c.  as  the  plain-  fate  leqniied 
tSff  should  lawfully  make,  take,  bring,  gcc.  in  respect  ^n^'^^ 
of  the  said  premises,  without  beincr  nonsuitdd,   or  peaied  that  Ss 
Otherwise  releasing  the  same,  except  with  th^  special  by  ezecating 
eonsent  of  the  plaintitf.    The  plaintiff  averred,  that  aU^ISm^ 
after  the  making  of  the  indenture,  he,  on  the  12th  of  *^"^J^f^ 
May,  18£1,  commenced  an  action  hi  the  name  otBtO-  the  bond.  Se- 
derick  against  Rowe,  upon  the  bond,  to  recover  the  ^^^MM^gnmnd 
principal  and  interest ;  yet,  that  the  defendant  not  re-  ^e^IISSr'  ^ 
garding  |iip  qovenaat,  did  not  nor  woold^  (although  he  ^l?^!^^'^^ 
was  requested  by  the  plaintiff  so  to  do)  avow,  justify,  entitied  to  re- 

ooferthespe- 
daldiuMge. 
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1822.       and  maiotain,  ratify  or  oonfirm,  the  said  action  so 
Amort       commenced;  but  on  the  contrary  thereof,  after  the 

BMwuuex.  inching  o^  ^^  ^^^  indenture,  to  wit,  on  the  6th  day 
of  March  IS^l,  Sec.  at,  8cc.  the  defendant  did  ezecate 
to  Rowe  a  general  rdease  of  all  actions,  bilk,  bonds, 
tic.  By  reason  whereof  the  plaintiff  was  hindered 
from  recovering  the  principal  money  and  interest, 
made  payable  by  the  bond,  and  in  proceeding  in  the 
action  so  commenced  by  fiim,  and  had  also  been  de- 
prived of  the  means  of  recovering  the  costs  iocnrred  by 
the  action,  and  had  sostained  costs  in  endeavouxing  by 
role  of  Coort  to  set  aside  the  release.  Demorrer  to 
this  breach  of  the  declaration,  and  the  causes  assign- 
ed, were,  first,  that  there  was  no  venue  to  the  allega* 
tion  of  request  in  the  declaration ;  and  secondly,  that 
by  that  breach  the  plaintiff  sought  to  recover  damagea 
which  he  was  not  entitled  by  law  to  recover. 

GauUe  contended,  that  a  request  of  the  defendant 
to  confirm  the  action  was  necessary,  and  h(me  v. 
Kirby  (a),  Pecke  v.  Mithw6lde{f>\Bank$  v.  ThimUe^{c\ 
and  Back  v.  Owen  (d),  are  authtmties  to  shew  that 
a  special  allegaticm  of  request  is  necessary  \  «and  if  it 
be  a  substantive  allegation,  it  ought  to  have  a  vemu, 
[Batlbt  J.  The  substantive  breach  begins  by  the 
words  ''  but  on  the  ctmtrary  thereof.^'  In  Harris  v. 
Mantle  (e),  the  bieach  assigned  was,  that  the  defends 
ant  had  not  used  the  premises  in  a  good  and  husband- 
like manner,  but  on  the  contrary  thereof,  had  com- 
nutted  waste.  The  defendant  pleaded  that  he  had 
not  committed  any  waste,  but  used  the  premises  in  a 
good  and  husband  Jike  manner ;  and  it  was  held  that 
the  plaintiff  was  not  at  liberty  to  shew  that  the  de- 
fendant had  not  managed  the  farm  in  a  husband-like 

(4^  »r  ITm.  Jbnet,  56.  (6)  Ibid.  86. 

(c)  Z  Leon,  73.  {d)  b  T.  R.  409 

(«)  3  T.  R.  307. 
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manoerO    The  plea  there  was,  that  he  had  not  com*        IS^. 
mitted  waste,  and  upon  that  issue  he  could  only        amokt 
prove  waste.    [Baylby  J.  The  plea  applied  to  both    gi^JSSwcK; 
parts  of  the  breach  ;  and  then  the  question  was,  what 
was  the  substantial  part  of  the  breach.]     Secondly, 
the  breach  is  bad,  because  the  costs  of  the  action,  and 
the  application  to  set  aside  the  release,  are  grounds  of 
special  damage,  and  tton  comiat  that  he  would  have 
obtained  those  costs  in  the  action;  and  StUion  v.  Johk" 
won  (/)  is  an  authority  to  shew  that  that  would  be 
good  ground  of  enroi^  or  in  arrest  of  ji 


CHUyp  canira,  was  stopped  by  the  Court. 

Abbott  C.  J.  I  am  of  opinion  that  the  first  cause 
of  demunrer  assigned  is  not  sufiBcient.  A  party  is 
only  bound  to  allege  the  request,  where  the  object  of 
that  request  is  to  oblige  another  person  to  do  some- 
thing. Here  the  defendant,  by  executing  the  release 
to  R.  has  disabled  himself  from  supporting  any  action 
whatever,  and  that  is  the  substantial  part  of  the 
breach ;  and  a  request  is  wholly  unnecessary.  As  to 
the  second  cause  of  demurrer,  it  is  sufficient  to  say, 
that  it  is  no  good  ground  of  demurrer  to  the  whole 
breach,  that  the  consequential  damages  are  not  reco* 
verable.  The  plaintiff  is  entitled  to  recover  some  da- 
mage, and  that  is  sufficient  to  support  the  breach. 

Baylby  J.  The  cause  of  DtfjfieU  v.  Sa>tt(g),  is  an 
authority  to  shew  that  the  last  ground  of  demunrer 
cannot  be  supported.  So,  too,  in  covenant ;  if  some 
of  the  breaches  are  good  and  the  others  not,  it  is  no 
ground  of  demurrer  to  the  whole  declaration,  but  the 
plaintiff  shall  have  judgment  for  the  breaches  well 
assigned  (g)»  As  to  the  other  point,  it  is  clear  that  the 
allegation  of  the  request  was  unnecessary  in  this  case, 
inasmuch  as  the  defendant  had,  by  executing  the  re- 

(/)  1 T.  R.  493. 510.  (y)  3  T.  R.  374. 
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^*^*       lease^  wholly  disabled  bimself  ftoin  briiiging  any  aelioa 
Akobt       on  the  bond. 

HoLBOTD  J«  Whete  a  paity  covenaata  PQt  to  dp  a 
tJiiDgf  a  breach  is  w6ll  aMigoed  by  shewing  tliat  he  has 
done  it.  The  effect  of  the  breach  assigned  in  this 
^aae  isy  that  the  defendant  has  done  a  partiqnlar  act^ 
whei^bj  be  has  wholly  disabled  himself  from  avQwingt 
S(e.  The  allegation  of  request,  therefoiei  was  wholly 
unnMessary^  On  the  other  question,  the  forma}  wofds 
of  demnrrec  shew  that  the  0l^ection  qann^t  be  sus* 
tained :  the  words  are,  that  the  said  breach  and  the 
matters  therein  contained,  are  not  suffieioit  in  l&w. 
Now  the  objection  is,  not  that  the  whole  breach  is  insuf- 
ficient, but  that  a  part  of  it  is  bad-  If,  however,  there 
be  any  breach  of  covenant  assigned,  in  respect  of 
which  the  plaintiff  is  entitled  to  recover,  a  further  al- 
legation that  he  has  thereby  sustained  special  damage, 
which  by  law  he  is  not  entitled  to  recover,  will  not 
prevent  him  from  maintaining  his  action.  If  this  ob- 
jection be  a  ground  of  demurrer  in  itself,  it  should,  at 
all  events,  have  been  confined  to  that  part  of  the 
breach  only. 

Bkst  J.  concurred. 

Judgment  for  plaintiff. 

1816. 

Bar^y  against  Lojid  Rodnqy. 

ifadecUntaon,  W^VLLER  shewed  cause  agaidst  a  rule  of  Ballan- 
SS^;^  ^tine,  to  set  aside  a  judgment  for  irregularity.  The 
^^2^^^^    pkinUff  delivered  a  declaration,  ahd  the  defendant 

'vcn^^taMT  P^^^^^  thereto.  In  the  next  Term,  the  plaintiff pb* 
necesuij  to  taitled  au  order  to  amend  his  declat'^tibn,  with  liberty 
rale  to  t»iead ;  ^or  defendant  to  plead  <^  tiiyto,  biit  no  fresh  rule  to 
ua!^ed^a  V^^^  ^^  *>ceo  given;  and  the  question  was,  whether 
■nbseqaent        such  rule  Was  nccessary. 

Xbtib,  a  n^eih 
nde  is  necMMiy* 


27th  Naff, 


PLEADING.  333 

Ballaniine,  in  support  of  bis  rule,  died  Salk^  517,  8.        IB  10. 

8  T.  R.  78.  Barry 

ogainH 

LobdRodhsw 
Abbott  J.  then  told  Pntter  that  the  case  was  ex. 

pressly  against  him,  and  the  Master's  opinioti  went 

along  with  it ;  and  he  read  a  minute  from  the  Master's  ' 

book,  from  which  it  appeared,  that  where  the  declara^ 

tion  is  amended  in  the  dame  Term  in  which  the  rule 

to  plead  has  been  given,  no  new  rule  is  necessary ;  but 

where   the  declaration  is  amended  in   a  subsequent 

Term,  then  there  must  be  a  new  rule  to  plead  in  that 

Term ;  and  therefore 

Rule  absolute. 


HiOHMORE  asainst  Primrose. 


1816. 


2lSthJt 


nnOPPINO  moved  to  set  aside  a  verdict  for  the  whera  bin  de- 
^    plaintiff.    The  action  was  on  a  bill  of  exchanges  J?^^i~ 
brought  at  the  suit  of  the  plaintiff,  as  indorsee.    The  ^^J^J^**^*" 
declaration  stated,  that  the  bill  was  drawn  on  the  5tli  prodoeed  was 
of  June  on  the  defendant,  at  two  months,  ''  for  value  oeiyed  genmi- 
received  by  Richard  Biley,"  who  was  the  drawer.  The  Jjiij^j^?*^ 
bill,  when  produced,  appeared  to  be  for  value  received 
generally.    At  the  trial,  it  was  contended  that  this  was 
a  variance ;  and  as  it  was  founded  on  a  contract,  the 
contract  must  be  properly  set  out.     But  the  objec- 
tion was  there  overruled. 

LoRn  Ellbnborough  C.  J.  I  thought  the  decla- 
ration had  been  value  received  generally,  but  it  is  value 
received  by  a  particular  person. 

Rule  Nisi,  and  afterward9  absolute. 

(o)  Bat  see  Chrani  t.  Da  eoita,  3  JIT.  and  ^.  35K  CkUiy  on  dOls, 
6tli  el.  8(^6. 
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Harmer  against  Rows. 


The  defendant    fliHIS  was  aa  action  of  debt  on  a  bond,  and  the  de- 

OKBDOt  give  in  ^   Jl^ 

erldence  iiie-  fendant  pleaded  non  est  factum.    On  the  trial  the 

oo^ention  defendant  set  up  the  defence,  that  the  bond  was  given  to 
jJ^^^^JjJJJ'"  conpoand  a  felony.  But  Lord  Ellen  boeouoh  C.J. 
Bp«(^y-  would  not  then  hear  any  evidence  in  support  of  such 

defence,  under  the  plea  of  non  M  fadum,  and  a  ver- 
dict was  given  for  the  plaintiff. 

Peake.  on  behalf  of  the  defendant^  now  moved  to 
set  aside  the  verdict,  stating  that  he  made  the  motion 
at  the  request  of  a  considerable  pleader  under  the  bar* 
who  was  of  opinion  that  such  evidence  might  be  given 
in  evidence  under  the  plea. 

Lord  Ellenborough  C.J.  In  the  case  of  a  bond 
given  to  the  sheriff,  such  evidence  is  admissible,  be- 
cause the  sheriff  can  only  take  a  bond  in  a  particular 
way  prescribed  by  the  statute ;  and  if  it  does  not  pur- 
sue the  rules  of  the  statute,  it  is  absolutely  void.  In 
what  case  can  a  special  plea  be  necessary,  if  it  is  not 
so  in  this  ? 

Bay  ley  J.  It  is  well  known,  that  the  condition  of 
a  bond  cannot  be  read  under  the  plea  o{  non  est /actum. 
The  decision  in  Colton  v.  Goodridge,  2  Bla.  Rep.  1 108, 
is  somewhat  in  point ;  for  it  was  th^e  held,  that  under 
the  plea  of  non  est  factum,  the  defendant  could  not  give 
in  evidence  that  the  condition  was  given  in  restraint 
of  matrimony. 

Peake  then  suggested,  that  the  plaintiff  had  met 
with  no  surprise,  for  he  had  had  notice  that  it  would 
be  given  in  evidence. 

But  The  Court  said,  that  it  made  no  difference 
whether  he  received  intimation  of  it  or  not ;  and  re- 
fused the  rule. 
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HuTCHiNs  against  Gilbib,  

18M  Jume. 

m 

fllHE  declaration  stated  that  the  defendant  was  at-  Where  the 

tached  to  answer  James   Toll  Hutchins,  8cc«  and  ^stated in 

thereupon  the  said  James,  by  his  attorney,  8cc.    The  SiSnfdTcla- 

name  Toll  was  omitted  throughout  the  declaration,  ration  to  be 

James  Tbitf 

The  defendant  demurred  specially,  that  it  appeared  maekingt  end 
that  the  plaintiffs  Christian  name  was  James  Toll,  and  delt^J^l 
that  he  was  called  "  James^^  only ;  and  that  it  appear-  «^^»  *^  ^ 

plaintur  wee 

ed  that  he  was  called  by  a  different  Christian  name  namedthrough- 
than  that  mentioned  in  the  commencement  of  the  de-  ^J^t  pert  of 
claration,  and  that  it  was  not  alleged  that  the  pro-  S^^J^JJ^^.* 
mises  were  made  to  James  Toll ;  and  that  they  were  onij,  it  was 
stated  to  be  made  to  the  said  James,  though  no  such  becanse  mm 
Christian  name  was  previously  mentioned ;  and  now  i?^'.? ^Ji^ 

part  of  Che  snr- 

Campbell  moved  for  judgment  in  the  common  paper.  °^™^' 

-    Bayley  J.    It  does  not  appear  but  that  Toll  is  a 
part  of  the  surname. 

Judgment  Nisi» 


Shadboia*  against  Bsrthoud.  ^^^^' 

JCJ    LAIVES  obtained  a  nile  itiss^  for  signing jndg-  if  aspedal   ^ 

ment  as  for  want  of  a  plea,  and.  why  the  ^SraJSwio 

defendant,  or  his  attorney,  should  not  pay  the  costs  racier  it  ezpe- 

^--  "^  ■^'^  dient  for  the 

of  the  application,  and  in  the  mean  time  proceed-  phdoursat- 
ings  be  stayed.    The  plea  to  an  action  on  a  bill  of  ll^j^^S^f ' 

exchange,  with  usual  money  counts,  was,  that  the  *'***^'!^^^ 

plaintiff  was  indebted  to  the  defendant  in  more  than  pieiptiir  to  sign 

the  amount  of  the  damages  declared  for^  namely,  60/.  WtoTa^iea, 

by  recognizance  in  the  Court  of  Exchequer;  *'  as  by  J^^J  ^Jj* 

the  said  recognizance  remaining  in  the  said  Court  hie  attorney 

r    •-ut  .  .   .       *    #.  .  .V  i.  «  pay  the  costs. 

(Without  saying  remammg  '  of  record/)  more  fully  ap- 
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peaxB,  and  this  he  is  ready  to  verify  by  the  said  record. 
Wherefore,  See."  It  was  urged  that  this  was  a  trick- 
ing plea,  and  calculated  to  throw  a  difficulty  on  the 
plaintiff^  in  determining  whether  he  should  take  iMut 
on  the  record,  conclude  to  the  country^  or  demur.  The 
cases  of  IHomas  v.  Fandtrmoolen  (n),  and  BarcU^  ▼« 
Godtlake(b),  were  cited* 

Espinasse  shewed  cauae,  and  argued  that  plaintiff 
might  readily  reply  to  this  plea,  by  saying  that  he  was 
pot  indebted.  No  difficulty  was  thrown  upon  the 
plainliff 's  attorney,  rendering  it  necessary  to  take  the 
advice  of  counsel,  so  as  to  bring  the  case  within  the 
authorities  cited.  There  was  no  attempt  to  entan- 
gle him  in  the  nicety  of  special  pleading*  He  cited 
Gfyn  V.  Thorpe  (c). 

Pbr  Cvei  am.  The  case  of  Barclajf  v»  Gadskke  de- 
cides, that  where  the  sham  plea  is  of  such  a  descrip- 
tion BS  to  flifike  it  neceMary  for  ike  plaintiflTs  attor- 
ney to  consult  counsel,  the  Court  will  allow  him  to 
sign  |udgiBent«  .We  think  this  is  a  case  in  which  the 
attorney  would  feel  it  necessary  to  take  further  advice 
before  he  replied.  These  pleas  are  pleaded  merely  for 
the  sake  of  delay^  and  the  delay  o«auiioiied  by  them 
sometimes  maked  a  great  diffoence  to  the  plaintiff  in 
point  of  ezpence,  and  they  ought  not  to  be  en- 
couraged. 

Rule  absolute. 


(a)  3  J9.  and  ^.  197. 
{c)  I  B.  aoA  j4.  m. 


{h)  Ibid.  199. 


1821. 

AbwMter. 


Davey  and  others  agcunst  Pbbndeegrass* 


Aparoli^gree-    T^ECLARATION  in  debt  on  a  surety  bond,  exe- 
SS^to^Jpr^  cuted  by  the  defendants,  conditioned  for  the  pay- 

dpal  obligor,  cannot  be  pleaded  at  law  as  a  defence  for  the  muety. 
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ment  within  one  month  after  demand  of .  such  ba- 
lance^ not  exceeding  the  sum  of  500/.  as  upon  the. 
settlement  of  accounts  between  the  plaintiifs  and 
Samuel  Prendergrass,  and  James.  Peter  Prendergrass 
should  appear  to  be  due  from  the  latter  to  the  former, 
for  coals  to  be  delivered  by  them  to  the  said  5.  and  J. 
P.  Prendergrass*  Breach,  nonpayment  of  the  said 
sum  after  demand.  The  defendants  craved  oyer  of  the 
bond,  and  pleaded  first,  non  est  factum;  and  second,  a 
special  plea  in  bar  that  the  plaintiffs  had»  by  parol 
agreement,  without  the  privity  of  the  defendants, 
given  time  to  the  principal  debtors  to  pay  by  instal- 
ments, and  had  taken  a  warrant  of  attorney  to  pay  by 
monthly  instalments  of  100/.  each,  a  balance  of 
10991'  9*'  found  to  be  due  from  the  latter  to  the  for- 
mer, upon  an  adjustment  of  accounts  for  goods  sold 
and  delivered,  with  a  power  of  issuing  execution  in 
case  of  default  of  payment  of  any  one  instalment 
when  due.  To  this  last  plea  there  was  a  demurrer,  and 
joinder  in  demurrer. 

JV.  H.  Mavkf  for  the  plaintiffs.  The  question  in 
this  case  is,  whether  giving  time  to  the  principal  is  a 
defence  at  law  to  an  action  on  a  bond  against  the 
surety.  There  are  a  great  variety  of  cases  on  bills  of  ex* 
change  and  bail  bonds,  which  do  notapply ;  and  no  case 
can  be  found  in  which  such  a  defence  has  been  plead- 
ed to  a  bond.  In  Dwmelly  v.  Dunn  (a)  it  was  held, 
that  bail  cannot  plead  the  bankruptcy  and  certificate 
of  their  principal  to  an  action  of  debt  upon  a  recogni- 
zance of  bail ;  and  (in  Bultell  v.  Jarrold,  which  was 
a  similar  action  of  debt,  the  defence  pleaded  was  time 
given  to  the  principal,  to  which  there  was  a  demurrer ; 
and  in  the  Court  of  Exchequer  judgment  was  given 
for  the  plaintiff,  on  the  ground  that  this  could  only  be 


337 

18£1. 

Davet 

and  oiher$ 

Pb^nder- 

OBA8B. 


VOL.  II. 


(«)  2  B.  and  P.  45^ 
Z 


958 


PLEADING. 


1821. 
fUwmr 

md  atken 
MgamH 


tftken  adfantagrof  l^y  sH  application  to  the  equitable 
jurisdiction  of  the  Oonrt:  and  thia  judgment  was  sue- 
cetsively  aflBimed,  both  in  the  Exchequer  Chamber 
and  in  the  House  of  Lords.  In  giving  relief  on  bail 
boAds^  the  Courts  ptoeeed  on  the  equitable  jurisdiction 
given  them  by  statute  4  aud  5  Anne,  c.  16^%.  40;  but 
that  is  not  done  by  plea,  but  by  summary  application 
to  the  Courtk  Suppose  an  action  of  debt  on  bond, 
brought  for  die  benefit  of  an  assignee^  in  the  name  of 
the  obligee,  and  a  pfea  of  a  releaie  by  the  obligee,  the 
Court  perhaps  might,  on  a  proper  case  beii^  laid  be- 
f(Mre  them,  order  the  plea  to  be  taken  oflf  the  file;  but 
they  woutd  not  allow  the  facts,  if  replied  to,  to  be  a  suf- 
ficient answer  to  the  plM.  The  cases  of  bills  of  ex* 
change  depend  entirely  on  the  law  merchant,  and  are 
quite  distigubhiMe.  Bifdce^s  case,  mentioned  in 
Englidi  V.  D<ijry(€>,  #a8  a  case  in  equity.  The  prac- 
tice^ 6f  granting  injukictions  in  courts  of  equity  in 
tiiese  cases,  u  also  an  authority  to  shew  that  this  is  not 
a  good  defence  at  law;  and  no  such  plea  as  the  present 
can  be  found  in  any  of  the  books  of  entries. 

» 

Chitty,  contrOf  conteAded,.  that  the  principle  upoti 
which  courts  of  equity  proceeded  applies  equally 
to  a  court  pf  law.  It  is  to  be  found  laid  down  in 
English  V.  Daley  (c),  and  it  b  this;  that  where  the 
agreement  with  the  principal  alters  the  situation  of 
the  security,  by  postponing  the  time  of  payment,  the 
surety  is  released  from  his  liability*  Sammel  v.  How^ 
art{d),  Law  v.  East  India  Compafgf,(fi),  and  a  variety 
of  other  authorities  are  ako  to  the  same  point.  It 
must  be  admitted,  that  the  cases  in  courts  of  cqmmoQ 
law  are  questions  arising  for  the  most  part  on  bail 
bonds,  as  Rex  v.  Sheriffs  of  Surrey  (J'),  Thomas  v. 
Young  (g),  Bowsfield  v.  Tower  (A),  Crofi  v.  Johnson  (i). 


(c)  2  B.  and  p.  $2. 
(e)  4  ret.  824. 
(g)  15  Baa,  617. 
(0  5  Tmait.  319. 


(4  3  Meriv.  272. 
(/)  1  TamU.  159. 
(A)  4  TsmH.  45S. 
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In  Moore  V.  Bawmaker{k),  Gibbs  %  J.  says^  ^  the 
piinctpk  Was  &hi  adopted  in  the  Court  of  Chancery, 
that  if  a  creditor  giveis  time  for  payment  to  his  princi- 
pal debtor,  without  giving  notice  to  the  surety,  the 
latter  remains  no  longer  liable  to  the  debt."  And 
then  he  adds,  ^  the  courts  of  law  in  late  days  have 
acted  on  the  same  principle  in  cases  of  bail."  So  that, 
it  should  seem,  that  learned  Judge  treats  it  as  a 
principle  which  could  be  extended  properly  to  courts 
of  law.  Now  that  principle  ought  to  be  extended  to 
this  case ;  for  otherwise  die  obligor  and  obligee  might 
combine  together  to  defraud  the  surety.  In  Orme  v. 
Young  (I),  this  point  came  before  Gibbs  C.  J.  but  was 
not  decided.  He  abo  cited  Beadles  case(/n),  and 
Oreeningham  v.  Ewer(n). 


IB^l. 
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Abbott  C.  J.  From  the  nature  of  the  security  it 
cannot  be  said  thut  the  sureties  sustained  any  preju- 
dice by  what  has  taken  place ;  for  if  the  first  100/.  was 
not  paid  immediate  execution  might  have  issued,  and 
it  could  not  have  been  set  aside.  The  ground  however 
of  my  opinion  in  this  case  is,  that  general  rule  of 
the  common  law  which  requires  that  the  obligation 
created  by  an  instrument  under  seal  shall  be  discharged 
by  force  of  an  instrument  of  equal  validity.  The  ope- 
ration of  that  rule  is  indeed  sometimes  such  as  to  ma'ke 
it  imperative  upon  a  court  of  equity  to4Bterpose,  and 
grant  relief;  but  it  by  no  means  follows  that  the  rule 
of  law  is  to  be  broken  down,  because  a  court,  having 
jurisdiction  of  another  kind,  will  interpose  where  there 
is  a  particular  case  in  which  the  rule  of  law  may  be 
found  to  operate  harshly.  There  is  great  objection  to 
a  court  of  law  taking  upon  itself  to  act  as  a  court  of 
equity,  because  diey  have  not  the  means  of  doing  that 
full  and  ample  justice  which  the  particular  case  4nay 


i^i^nMa 


(ft)  6  Tmmt.  3S2. 
(m)  3  Lem.  159. 


(0  HcU,  N,  P.  c.  84. 
(ft)  Cro.Eii».396. 
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reqoire.  We  tfught  not  theiefore  to  iaterpose  in  a 
matter  wfaich  seems  peculiarly  to  belong  to  the  jaris- 
diction  of  a  court  of  equity.  If  a  parol  agreement  is 
entered  into  to  give  time  to  the  parties,  supposing  it 
not  the  case  of  a  sorety ;  but  simply  the  case  of  a  com- 
mon .  bond,  conditioned  for  payment  of  money  at  a 
certain  day,  it  will  not  prevent  the  party  from  pro- 
ceeding at  law  immedUilelyi  whatever  the  considera- 
tion for  the  delay  may  be.  And  if  that  be  so,  how 
can  the  giving  of  time  to  a  third  person  by  such 
an  agreement  prevent  the  obligee  of  the  bond  fiom 
proceeding  at  law  against  the  surety?  There  may 
indeed  be  such  a  consideration  for  the  agreement, 
as  may  induce  a  court  of  equity  to  direct  that  the 
party  shall  not  proceed  to  enforce  his  remedy  at  law. 
But  a  parol  agreement  of  this  nature  can  never  operate 
to  cQutrool  the  obligation  of  this  bond  in  a  court  of 
law.  The  decisions  which  have  taken  place  in  the 
courts  of  equity  in  cases  of  this  nature  have  always, 
as  I  .understand  them,  proceeded  on  the  notion,  that 
at  law  the  thing  prayed  for  could  not  be  done.  BiHs 
of  exchange  stand  upon  a  very  different  fooling; 
there  the  law  merchant  operates,  and  the  courts  of  law 
.decide  upon  them  with  reference  to  that  law.  Guaran* 
tees  for  the  payment  of  debts  are  not  in  general  in- 
struments under  seal;  and  there  is  no  strict  technical 
rule,,  which  as  to  them  prevents  a  court  of  law  from 
looking  to  the  real  justice  of  the  case.  The  cases  of 
bail  and  replevin  bonds  are  provided  for  by  acts  of 
parliament,  giving  to  the  Court  an  authority  over 
them.  But  in  both  these  cases,  the  jurisdiction  is 
exercised  always  upon  special  application,  founded 
upon  affidavits,  and  not  upon  plea.  A  recognizance 
of  bail  stands  upon  a  different  ground  from  b4il  bonds, 
as  to  the  jurisdiction  of  the  Court.  There  the  juris- 
diction is  not  founded  upon  statute,  but  upon  a  general 
authority  in  the  Court,  to  see  that  an  improper  use  is 
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i)ot  made  of  its  own  records.  Therefore  in  that  case» 
as  well  a$  in  the  case'of  bail  to  the  action/ and  of  bail' 
to  the  sheriff,  if  the  Court  sees  that  an  improper  use  is. 
attempted  to  be  ipade  of  the  secority  which  the  party 
has  given*  it  immediately  interferes.  And  that  also  is 
always  done  upon  special  application  to  the  Court, 
upon  affidavits  setting  forth  all  the  circumstances  of 
the  c^se.  In  the  ciise  of  BuUell  v.  Jarrold,  in  the 
House  of  Lords,  which  has  been  refened  to,  in  which- 
an  attempt  was  made  to  put  the  matter  on  the  xecdrd,: 
by  way  of  plea,  it  was  held  that  it  was  no  bar  to  tbe 
action;,  so  in  this  case,  which  appears  to  b^  the.fif^t 
of  the  kind  brought  before  this  Court,  although  similar 
cases  must  have  occurred  very  frequently,  I  am  of 
opinion  |hat  we,  .deciding  on  legal  principles,  are  bound 
to  say  that  this  plea  is  no  answer  to  the  plaintiff's 
action.  There  must,*  therefore,  be  judgment  for  the 
plaintiff. 
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HoLROTD  J.  The  plea  in  this  case  is  not,  I  think, 
good  in  law.  The  circumstances  her<s  stated  neither 
amount  to  a  performance  of  the  condition,  nor  to  a 
legal  excuse  for  non-performance  of  it.  The  bond 
which  has  been  executed  by  these  two  sureties  is.  con« 
ditioned  for  the  payment  of  any  balance  not  exceed- 
ing 500/^  that  may  be  due  for  goods  sold  upon  credit 
to  two  other  persons,  within  one  calendar  month  after 
demand  made.  The  effect  of  the  plea  is,  that  an  un- 
reasonable time  was  given  to  the  original  debtors,  and 
that  a  warrant  of  attorney  was  taken  for  that  purpose, 
having  been  given  in  pursuance  of  a  parol  agreement. 
Such  an  agreement,  and  the  taking  of  the  warrant  of 
attorney,  in  my  opinion,  does  not  constitute  in  law  a 
payment  of  the  original  debt,  nor  an  annihilation  of  it. 
The  mere  giving  time  by  parol  without  consideration,  is 
not  even  binding  on  the  party  himself.  In  this  case 
there  seems  to  have  been  some  consideration  for  the 
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18121 .        ^^^  given ;  namely,  the  giving  the  warrant  of  attorney, 
"T —        which  would  give  the  plaintifF  a  debt  of  higher  nature, 
«K/  otk£n      by  allowing  a  judgment  to  be  entered  up  in  case  of 
PiuBsnDEK-      non-payment  of  the  first  instalment.    That  certainly 
was  a  good  consideration  for  the  forbearance;  bat  the 
merely  giving  an  engagement  that  a  man  shall  not  sue 
for  a  limited  time,  is  not  a  release  in  law  of  the  origina} 
debt.    An  agreement  that  a  man  shall  not  sue  at  all, 
with  a  good  consideration  for  it,  amounts  to  b  release, 
and  woald  be  an  annihilation  of  the  original  debt; 
but  an  agreement  to  give  a  limited  time  to  pay  the 
debt,  as  in  this  case,  does  not  destroy  the  original 
debt,  nor  the  liability  to  the  payment  of  it.    The 
original  debt  then  remains ;   and  by  the  condition  of 
this  bond,  the  obligors  are  bound  to  pay  within  .a 
month  after  demand  made  of  them.    There  is  no  per- 
formance of  the  condition  of  the  bond,  nor  any  re- 
lease of  the  original  debt.  None  of  the  circumstances 
mentioned  in  the  plea  amount  to  a  performance  of  the 
condition ;  if  they  could,  the  condition  would  then  be 
considered  as  performed,  and  the  defence  would  be 
good  in  law.     But  that  is  not  so ;  the  whole  defence 
set  up  arises  upon  a  parol  agreement.    Now,  suppose 
to  that  parol  agreement  the  obligors  had  been  parties, 
and  the  obligees  had  stipulated  that  they  would  not 
sue  on  the  bond ;  still,  unless  that  agreement  was  of 
as  binding  effect  as  the  bond  itself,  it  would  avail 
nothing  ;    for  a  mere   parol   agreement  cannot  be 
pleaded  in  bar,  unless  by  operation  of  law  it  amounts 
to  the  performance  of  that  which  is  the  subject  mat- 
ter stipulated  for  by  the  condition.    Neither  of  these 
cases  exist  from  the  circumstances  which  have  been 
pleaded  in  this  case ;  and  therefore  I  think  this  plea 
does  not  amount  to  a  defence  in  law.    AH  the  cases, 
ok  nearly  so,  upon  thb  subject,  except  cases  on  bail 
bonds,  in  which  this  Ck)urt  entertains  a  sort  of  equit- 
able jurisdiction,  have  been  cases  decided  in  courts  of 
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equity  y  aad  I  think  that  the  very  prinoiple  upon  IQjiU 

which  conrls  of  equity  gite  relief  is^  that  the  circaia*  pIvet 

stances  under  which  they)  give  relief  do  nol  afiord  a  '^^j^' 

good  defence  in  point  of  law.     I  tbink  this  plea  Prbndbr- 
is  bad* 


Best  J.  was  of  the  same  opinioD« 

Judgment  for  plauitiflf(aX 

(a)  Tbe  Cbuit  of  Chancery  afterwtrda  refiued  reUet 


Ortqn  agamst  BittIiBb.  \^^^^ 

U  Mag. 

npHE  first  and  second  pounts  of  th?  declaration  AconntyBtediig 
stated  that  the  defen4ant;  falsely  and  ftaudulmtly  ant  had  and  re* 
aflBurmed  to  plaintiff,  that  the  defendant  had  given  ^f^l^^' 
more  for  a  commodity  he  had  purchased  for  t|ie  plainr  money,  to  wit,, 
tiff  than  he  really  had  given,  and  thereby  fraudulently  h^'defendutto^ 
obtained  from  plaintiff  the  larger  sum.     The  thifd  J^^"^? 
count  was  as  followsi :   **  And  wh^ereajft  also  the  said  de^<iant,  not 
defendant  afterwards,  to  wit,  on,  Qcc,  afore$i^id,  at^&c.  duty,  had  con- 
aforesaid,  had  and  received  for  the  use  of  the  sai4  jS^o!^" 
plaintiff  a  certain  sum  of  Do^pney.  to  wit.  the  ^um  pf  tohisownnse/' 
ten  shillings,  to  be  paid  by  the  said  defendant  to  th(e  jm^Mtf,  though 
said  plaintiff  upon  reqjuest ;  yet  the  ^aid  defendant,  S^l^^^^. 
not  regarding  bis  duty  in  this  behajft  but  contriying  JJJJJ^^*^^ 
and  fraudulently  intending  to  hurt,  injpjce,^  aqd  pre*?  case;  and  it  is 
judic^  the  said  pls^ntrff  in  this,  respect^  hitth  pot,  ^  generally, 
though  often  requiested,^  paid  to  the  said  pWi?*iff  the  JJ^  ^^• 
said  last-mentioned  sum  of  mopey,.  or  any  p$u:t  iheieofi  only  to  that 

but  l^th  whp^y.  n^lfiQted  w4  omitted  so  tpi  dp ;  i^4  eoont. 
on.  the  cQntr$^![y  tl)ereQf,.^fterws|rds,  tp  V9,i%,  on,  8^c.  at, 
8^«  qopverted  and  disj^osed  ^e^eof  to  his  pwn  use.^ 
To  the  first  and  second,  counts  the  defendant  pleaded 
not  guilty ;  and  to  the  third  count  there  was  a  general 
demurrer  and  joinder  thereon. 
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18M.  Aldinon  in  support  of  the  demoner.    In  this  case 

there  is  a  mbjoinder.  The  first  and  secood  counts  are 
framed  in  tortf  and  the  thud  in  aumnpmi;  conse- 
quently they  cannot  be  joined,  and  jod^pnent  must  be 
given  for  the  defendant.  Though  the  third  count  is 
colourably  framed  in  tort^  it  is  in  substance  and  effect 
a  count  in  auumptitf  for  money  had  and  recetyed, 
which  cannot  be  joined  with  the  other  counts.  In  the 
case  of  Jtufiii  v.  Saiamd{a\  the  Court  said  there 
might  be  a  judgment  for  the  plaintiff  if  there  was 
any  one  good  count,  inasmuch  as  the  demuner  went 
to  the  whole  declaration ;  but  it  seems  to  be  admitted, 
that  if  there  had  been  a  demurrer  to  the  objectionable 
counts,  the  defendant  would  have  been  entitled  to 
judgment.  In  this  case  the  demurrer  is  to  the  objec- 
tionable count,  and  therefore  in  this  respect  there  is  a 
difference  between  the  two  cases.  The  same  doctrine 
was  held  when  the  above  case  came  before  the  Court 
of  Error.  The  count  in  this  case  begins  in  auump- 
sit,  and  ends  by  saying,  that  instead  of  paying  the 
money  which  the  defendant  had  received  for  the  use 
of  the  plaintiff,  he  converted  the  same  to  his  own  use.' 
The  proper  remedy  for  such  an  injury  as  the  detention 
of  money,  is  properly  assumpsii*  If  this  innovation  in 
the  forms  of  pleading  were  permitted,  the  defendant 
would  be  deprived  of  many  advantages,  of  which  he 
would  be  entitled  to  avail  himself,  if  the  count  was 
properly  framed  in  oMmmpsii.  For  instance,  suppose 
the  defendant  has  a  setoff,  how  is  he  to  set-off  in  an 
actioR  firamed  in  tart,  a  debt  due  to  him  from  the  plain- 
tiff ?  He  cannot;  because  the  statute  S  Geo.  2.  cM. 
s.  18.  and  8  Geo.  2.  c.  M.  s.  6.  speak  of  mutual  debts. 
Again,  suppose  the  action  is  brought  within  the  juris- 
diction of  a  Court  of  Requests  in  London,  and  the 
plaintiff  recovers  less  than  forty  shillings ;  how  is  the 

(«)  1  New  Rep.  43. 
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dtfiendant  to  recoyer  his  costs  under  the  staL  3  Jac.  1 .        IMA. 


(h)  See«i<ff»  f^gt  1.  (e)  5(wnnft y.  Jwdfet,  6  JEoif, 


c.  15.  s.  4.  if  the  plaintiff  is  permitted  to  sue  in  tori  for       oaton 
a  cause  of  action  in  atntrnptii  f     If  this  ingenious  de-      butumu 
vice  were  permitted,  the  plaintiff  might  eyade  the.statute 
altogether.    But  the  hardship  would  not  stop  here : 
suppose  a  liability  in  contract  against  three,  *and  the 
plaintiff  declares  in  tort  against  two  only  ;  the  defend- ' 
ants  would  be  depriyed  of  the  benefit  of  a  plea  in  abate- 
ment (i) ;  and  the  plaintiff  would  thus  be  enabled  to 
make  that  a  separate,  which  is  a  joint  liability.    All 
the  common  money  counts  in  auumpiU  may,  by  this 
inroad  upon  the  established  forms  of  action,  be  con-  ' 
verted  into  actions  on  the  case.    No  instance  of  this 
kind  is  to  be  found  in  any  of  the  books  of  entries ;  and  * 
such  innovations  are  to  be  discountenanced. 

Tmdalf  contra.  The  count  demurred  to  is  in  sub- 
stance a  count  in  trover,  and  may  be  joined  with  other 
counts :  it  alleges  a  ddivery '  of  money  to  the  defend- 
ant, and  a  misfeasance.  In  a  count  in  trover,  it  is 
sufficient  to  allege  the  conversion,  without  the  finding : 
it  is  sufficient,  to  constitute  a  good  count  in  trover,  to 
state  a  bailment  or  delivery,  and  then  allege  that  the 
defendant  wrongfully  converted.  However,  if  it  be 
objected  that  the  money  alleged  in  this  count  to  have 
been  converted,  is  not  stated  to  be  monies  numbered 
in  a  formal  manner,  the  defendant  should  have  taken 
advantage  of  it  on  special  demurrer,  and  plaintiff  then 
might  have  amended  on  payment  of  costs.  The  plain- 
tiff should  not  have  demurred  to  this  count  only,  but 
to  the  whole  declaration,  in  order  to  avail  himself  of 
the  misjoinder  (c).  The  demurrer  is  bad ;  for  being 
directed  to  this  count  only,  supposing  it  as  a  count  in 
aetumpsit,  defendant  having  pleaded  the  general  issue 
to  Ae  odier  counts,  is  not  at  liberty  to  object  to  this 
particular  count ;  for  in  all  cases  of  demuner  for  mis- 
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IBM.  joinder  of  ooimtiy  ihedenNvrar  m«i(  go  U>:  the  whole 
declevaUoD.  Kingdom  t.  Noitle  {d)^  Tbi%  oponl,  at 
all  eY«Al9,  is  only  danomUe  for  iofonnaUlj  and  iui^> 
oertainfty»  in  not  itAting  a  ccnTeruon  of  n#nies  mam-* 
bei^  At  all  e?ento»  tUa  ceant  wouM  he  good  if  it 
described  it  to  be  ftnr  ten.  ihiUing«^  moniee.  nuibcfed. 
[Aworr  C.J.  I  am  not.  piepaied  to  aesent  to  that. 
IVeoer  woald  lie  for  Usa  pieiies  of  ooui  called  sbillingiu 
I  havo  no  doubt;  hat  in  Ihii  way  yon  pat  it,  I  have 
great  doubt ;— *and  than  yo»  otald  not  lecover^  iwkea 
the  specific  pieces  are  delcrihed  in  tbe  deelaiation.] 
On  aoconnt  of  its  uncertaiaty^  this  objisctjoa  ean 
only  he  the  subject  of  .a  apecial  demnnwv  [Abbott 
CJ.  It  goes  higher  than  want  of  oeitawly :  yon  do  not 
mention  any  thing  which  can  be  the  subjedb  of  aa^ 
action  of  trovtr.']  The  substantial  question  isj^  whether 
this  is  to  he  consideoBd  as  a  count  ia  trimen;  if  so,  it 
may  well  be  joined  willi  the  other  coanta  in  case. 

Anii€nQ%j^  in  reply,  was  stopt  by  the  Coijirt* 

Abbott  C.J*  The  law  has  provided  ceriajo  spe- 
cific fonp^s  of  actioi^  suited  to  the  recovery  of  damage^ 
for  certain  particular  injuries.  We  have  i^  so^aller. 
Tariety  of  forms  in  our  law  than  is  to.  be  found  in  the. 
ciTil  law :  we  have  not  VfWJf  but  it  is  of  importance 
that  ^hjpse  we  h^ve  shonld  be  preserve^  and  that  par- 
ties should  not  be  permittedi  by  their  own  inventioiiij 
to  convert  that  which  ftyip  the  earliest  times  hasi  be^ 
considered  as  peculiarly  the  subject  of  oimmjfut  or 
debty  into  an  action  of  torU  We  are  to  Ipok  with 
jeiUpnsy  at  apy  innov^on  of  that  l^ind*  so  that  ao^* 
thing  like  a  precedent  shall  be  established,  tending  to 
df  stioy  those  sound  distinctioqs  which  have  been  es- 
tablished by  the  wisdom  of  opr  f,9ce9tor8.  What  i^  the 
form  of  this  count  7  {statifig  it.)    This  is  said  to  be  a 

(d)  1  Jr.  sad  5.  354- 
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count* in  trover:  now  I  think  the  aclipn  of  /rcmr  can        18M. 
only  be  maintained  for  some  specific  property,  and  in       oitoii 


that  respect  it  does  not  differ  from  the  action  of  detinue^  agmut 
I  used  the  word  property,  in  oider  that  I  may  not  be 
smpposed  U>  confine  it  to  goods  and  chattels,  pioperly 
so  called ;  becanse  Iroiwr  will  Ue  for  a  hank,  note  or 
promissory  note.  It  is  true  also  that  it  will  lie  for  so 
many  pieces  of  silver,  although  they  ace  in  t)ie  shape 
of  coin ;  but  then  they  are  to  be  described  aa  specific 
articles.  In  the  cases  in  which  trover  lies,  th^e  def^i^d- 
ant  does  not  redeem  himself  from  liabilily»  by  tendering, 
some  other  artide  of  equal  valne*  The  aotion  in  such 
case  proceeds  upon  the  foundation  of  the  plaintiff  being 
entitled  to  the  same  identical  article.  •  Does  this  count 
allege  that  any  specific  article^  or  any  specific  pr9p^y» 
was  converted  I  It  speaks  of  a  sum  of  money  mj^re^y 
which  ii  an  abstract  idea*  The  money  may  be  com*' 
posed  of  two  crown  pieces,  font  halC^ciowns^  ten  shil«« 
lings,  or  twenty  sixpenees.  I  am  of  opioioiii  there- 
fore»  that  there  is  not  merely  a  want  of  certainty  in  tke 
count,  but  that  the  thing  described  is^  not  that  for 
which  tfcfur  will  lie«  It  is  merely  deipribe4  W  ^  snip 
of  money,  which  does  not  conv)qr  the  idea  of  any  spe- 
cific article  of  property ;  and  on  that  ground  I  tbiiU^  the 
count  is  demurrable. 

Bay  LEY  J.  We  are  to  resist  every  innovation  upon 
the  ancient  forms  of  action^  unless,  we  cw  clearly  see 
our  way  through  all  the  conseqneneea  which  may  result 
from  the  innovation.  At  common  law»  there  wei^  cer- 
tain formed  writs  in  the  register,  such  as  actions  in 
detinue,  astumf&Uy  debt,  covenant,  fcc.  The  statuJte  of 
Weetm.  %  13  Edw.  1.  c.  £4.  gave  the.  aetim  on  tb^ 
case ;  and  the  object  of  thai  statute  was  to  give  a 
remedy  in  those  inslanoea  in  whkh  Aere  waA.no  formed 
writ  in  the  register*    In  Slad^M  caae  («),  the  question 

(f)  4*  Rep.  99. 
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1822.       was  discussed,  whether  for  the*  bargain  and  sale  of' 
Qg^Yov       wheat  tuid  rye  growing  on  the  land»  the  proper  action  * 
was  atmwq^iU,  or  case ;  and  it  was  held,  that  auumpni 
was  the  proper  form  of  action.    From  that  time  down 
to  the  present,  the  remedy  for  money  had  and  receiv^^ 
has  been  either  debt  or  assun^t,  and  no  third  descrip-- 
tion  of  action  has  been  broaght«  .  'Why,  then,  is  the 
plaintiflF  to  be  at  liberty,  at  this  distance  of  tii|ie,  to 
call  in  aid  that  statute  to  which. I  have  referred,  and' 
form  a  third  description  of  action  for  a  cause  for  which : 
there  had  been  two  forms  previoosly^  established  ^- 
What  would  be  the  consequenQe  of  tsuch  an  iilmova*  ? 
tion  f— why,  that  in  very  many  instances  the  p^ovi-) 
sions  which  have  been  made  from. time  to  time  byt 
different  acts  of  parliament  (considering  the  action  of* 
debt  and  atiumpfi/  as  the  proper  remedies  for  money- 
had  and  receiv^),  wonld,  by  that  means,  be  evaded.' 
One  or  two  instances  have  been  put  in  argument,  on* 
behatf  of  the.  defendanlv  shewing  the  mischief,  that 
might  result  from  a  departure  from  the  usual  form- of 
action  in  such  casesv    The  observations  resulting  from 
the  statute  3  J«c.  i..c.  1<5.  s.  4.  amd  similar  statutes, 
enabling  persons  to  ijBoover  small.debts  witftin  local* 
jurisdictions,  and  giving  the  d^endant  costs, .  in  case« 
the  plaintiff  does  not  recover  damages  to  arcertain> 
amount,  are  exceedingly  strong,  and,  I  think,  unan- 
swerable.   I  am  of  opinion,  therefore,  that  the  plain- 
tiff is  not  at  liberty,  at  thb  distance  of  time,  to  resort 
to  a  new  description  of  action,  oontrary  to  the  long. 

settled  usage  in  such  cases.     . 

» 

HoLBOTD  J.  This  count,  in  point  of  form,  is  not 
like  a  count  in  trover. -  It  is.  asgued,  however,  that  it 
is  so  in  effect  f  namely,  by  stating  that  it  was  money 
had  and  received  by  the  defendant  to  the  use  of  the 
plaintiff,  to  be  paid  to  him  on  request,  and  that  in  the 
latter  part  it  charges  a  conversion*    Now  there  is  no 
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part  of  this  count  which'  alleges  the  money  to  be  the  1B22. 
property  of  the  plaintiff,  or  that  it  was  ever  in  his  orton 
possession  ;  and  it  is  held  in*  Com.  Dig.  tit*  Action  on 
the  Case  apon  Trover,  G,U  that  the  declaration  must 
shew  that  there  is  a  property  and  poss^ession  in  the 
thing  in  the  plaintiff.  All  that  is  stated  here  is;  that 
the  defendant  received  from  some  other  p^r^on  a  sum 
of  money  to  be  paid  to  the  plaintiff.  *  That;  does  not 
take  away  the  right  of  the  property  in  the  defendant, 
unless  the  declaration  shews  that  the  plaiptiff.  has  as- 
sented to  the  defendant's  receiving  it.  Therti  is  nothing 
here  to  shew  any  assent  on  the  part  of  the  plaintiff^ 
that  it  should  become  his  money  at  the  time  of  the 
alleged  conversion.  The  declaration  must  shew  that 
the  property  belonged  to  the  plaintiff  at  the  time  the 
action  commenced.  Besides  this,  I  take  it  there  never 
was  an  instance  of  an  action  in  this  form  maintained ; 
the  regular  form  of  action  in  the  register  being  debt 
and  asBumpdt,  In  Slade*s  case^  the  question  was  de- 
termined, mainly  on  the  ground  of  ancient  precedents 
in  the  Register  and  elsewhere.  The  Court  consider 
them  as  having  great  weight  in  their  determination ; 
and  for  the  same  reason  I  am  clearly  of  opinion,  that 
this  count  cannot  be  sustained. 

Best  J.  I  am  of  the  same  opinion.  This  is  a  de- 
parture from  all  precedents ;  and  even  if  I  were  satis- 
£ed  that  it  might  not  be  attended  with  inconvenience, 
still  1  think  we  ought  not  to  permit  any  innovation 
upon  the  anoient  forms  of  proceeding,  which  are  to  be  . 
considered  as  part  of  the  settled  law  of  the  land.  As 
well  might  we  alter  the  doctrine  of  descents  as  to  free- 
hold property,  as  alter  the  long  established  forms  pre- 
scribed for  the  recovery  of  debts.  We  are  not  at 
liberty  to  do  so.  There  is  a  broad  distinction  between 
causes  of  action  arising  ex  contractu  and  ex  delicto. 
This  is  one  arising  ex  contractu;   there  is  no  wrong 
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IBM.       stated,  but  merely  a  breach  of  contract ;  and  the  plain- 
OsToir       tiff  is  not  at  liberty  to  iconvert  a  niere  matter  of  con* 

Bvixui.  ^^^^  ^^  ^  '^'^*  '^^^  consequences  of  a  departare 
from  the  aUciedt  fotrms  have  been  well  pointed  ont  in 
at^menti  In  addition  to  those  may  be  mentioned, 
that  by  altering  the  remedy,  the  defendant  would  be 
deprived  of  his  plea  of  tender,  and  also  of  the  ad- 
vantage of  paying  money  into  Court.  But  if  no  such 
consequences  were  to  follow,  I  think  we  ought  to  ad- 
here to  those  ancient  forms  which  have  been  perfected 
by  the  wisdom  of  ages,  and  con6rmed  in  their  utility 
by  the  experietice  of  many  centnries. 

Judgment  for  the  defendant,  on 
demurrer  (/). 


(/)    fld$  JDijm  T.  a(ftw,    2   mb.  319  $    and  Gavdt  y.  Radmgt, 
3  Batt,  62. 
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Sandford  against  Porte  r^  and  same  against       1820. 

Clarke.  i2m  f». 

THESE  were  actions  of  debt,  founded  on  the  statute  Where  the  Jury, 
-, ,      ^  «  •  .  ,  in  an  action  of 

2  &  3  Edw.  6.  c.  18.  for  not  setting  oat  tithes,  debt,  on  2  &  3 

The  defendants  severally  pleaded  nil  debet ;  and  at  the  ^^^  ^^' 

last  summer  assizes  for  the  county  of  Essex,  the  jury  ^"'Jjt^"*^^^'^ 

found  for  the  plaintiflp  in  the  first-mentioned  case  a  tithes,  found 

verdict  for  70/.,  being  the  single  value  of  the  tithes  ^^[ted^oniy 

not  set  out ;  and  in  the  second  case  a  verdict  for  40/.,  }^^  ^^ 

beiuff  of  the  like  denomination.  that  the  Comt 

^  conM    not 

amend  the 

BoUand  now  moved  for  a  rule  to  shew  cause  why  J|^J*^  ^ 
the  postea  in  each  case  should  not  be  amended,  by  diet  for  the 

'         -       treUe  ralnew 

entering  the  verdict  for  treble  the  value  found  by  the 
jury,  pursuant  to  the  statute  on  which  the  actions 
were  founded  ;  and  he  referred  to  Batdain  v.  Gitteii  (a), 
as  an  authority  in  support  of  the  motion ;  but 

Pbr  Curiam.  Tbb  motion  cannot  be  sustained. 
The  action  is  founded  in  debt,  anft  the  defendant  has 
tiJeaded  nil  debet.  Upon  that  issue  the  jury  have 
found  that  the  defendant  owes  the  single  value.  The 
statute  requires  that  the  treble  value  should  be  given 
by  the  jury.  How  then  can  we  supersede  the  office  of 
the  jury,  by  amending  the  postea,  in  a  matter  which 
exclusively  falls  under  their  consideration?  If  we 
were  now  to  amend  the  postea,  as  required,  that  would 
be  error  on  the  record.    We  therefore  cannot  amend 


(e)  OodboU,  341. 
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1820. 

Sand  FORD 

agahut  For 

TBRy  mid 

agaimtt 

Clarkx. 


the  postea.  Had  this  been  an  action  for  penalties, 
and  the  jury,  upon  the  plea  of  not  guilty,  had  found 
that  the  defendant  was  guilty  of  the  premises,  and 
that  the  single  value  of  the  tithes  was  so  much,  then 
the  plaintiff  might  come  to  the  Court,  to  have  the 
judgment  entered  up  for  treble  value,  as  given  by  the 
statute.  But  if  the  jory,  as  in  this  case,  find  that 
the  defendant  owes  the  plaintiff  so  much»  we  are 
bound  to  conclude  from  the  poiiea,  that  they  have 
taken  into  consideration  all  the  damage  that  the 
plaintiff  was  entitled  to  recover*  There  is  nothing  in 
this  qase  to  shew  that  the  jury  have  only  found  the 
single  value,  and  we  cannot  allow  the  matter  to  be 
explained  by  affidavits.  In  the  case  referred  to,  of 
Baldwin  v.  GUUtt,  the  jury  found  the  sum,  as  and  for 
singU  damages  specificatty ;  but  here  the  verdict  is 
entered  generally,  without  any  thing  to  shew  that  the 
jury  have  found  the  single  value  only*  We  therefore 
cannot  amend  the  posiea. 

Rule  lefased. 


N.  B.  A  similar  motion  was  made  in  these  cases  oa 
the  last  day  of  last  Term ;  but  the  Court  then  said, 
that  if  there  was  any  mistake  as  to  the  manner  in 
which  the  verdicts  Vere  entered,  reference  must  be 
had  either  to  the  associate,  or  to  the  notes  of  the 
leanied  judge,  for  the  purpose  of  amending  ihepostea. 
This  suggestion  not  being  attended  with  the  desired 
effect,  the  parties  came  to  the  Court  as  above  stated. 
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Anonymous. 


^WONES,  D.  moved  to  set  aside  proceedinc^  for  irre- 

•^        ,     .  ,      ,         .       .     «   *  r.    ,     .  V     ,         not  ciitltl«d  to 


24/A  Jan. 
The  ftheriiriB 

gularity,  on  the  doctrine  in  BaUer  y.  Sydee  (a),  that  poundage  on 
the  43  G.  3.  c.  40.  s.5.  only  permits  the  sheriflF  to  levy  ^"jSJ^nrS* 
poundage  and  expences  on  executions  against  defend-  ^^^p^* 
ants ;  whereas  this  was  an  execution  for  the  costs  of 
non  pros,  and  the  sheriffs  poundage  and  expences  had 
been  levied 

Rule  Nisi  on  that  ground,  which  afterwards 
was  made  absolute. 

(a)  7  Tamt.  Rep.  179. 


PRINCIPAL  AND  AGENT, 


Brown  agamst  Staton,  

9M  Abir. 

'KIRERE,  Serjeant^  moved  to  set  aside  a  verdict  for  An  auctioneer, 

^   the  plaintiff  for  28/.  The  action  was  brought  against  JSb  ^SSSJ 

an  auctioneer,  for  a  breach  of  his  duty,  in  suffering  a  '^"fi^^e 

purchaser  to  take  away  the  goods  without  pavins.  the  parduMT^mm 

purchaser  havmg  claimed  to  set  off  a  debt  due  to  him  dedantkmibr 

against  the  goods.  The  evidence  produced  established  J^Jj^S^f the* 

that  it  was  the  custom  of  the  trade  of  the  auctioneer  not  ^^^  prodnce  of 

the  goods. 

to  deliver  the  goods  till  paid  for.  The  count  on  which 
the  verdict  was  taken,  was  for  not  duly  accounting  for 
the  proceeds  of  the  sale ;  and  the  defendant  proved  an 
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Brown 
agaimt 
Statov. 


account  stated  between  the  plaintiff  and  the  defendant, 
as  to  the  proceeds  of  the  sale,  with  a  set-off  of  the 
money  due  to  the  purchaser. 

Lord  Ellenbokouoh  C.  J.  The  auctioneer  Vas 
employed  to  sell  the  goods,  and  not  to  pay  the  debts  $ 
and  it  was  meant  that  he  should  pay  over  the  price  of 
the  goods  to  the  plaintiff.  A  just  account  is  not  one 
of  pounds,  shillings,  and  pence,  but  of  the  price  of 
the  goods  :  good  sense  has  settled  that. 

Baylky  J.  It  cannot  be  contended  that  an  agent 
has  duly  accounted  unless  he  pays  over  the  full  price. 

Rule  refttsied. 


PRISONER. 


1804. 

I9th  Nov. 

A  prisoner  U 
not  to  be  du- 
cbaipged  under 
Lords'  act, 
where  be  bas 
before  fud  4he 
benefit  of  t'he 
general  insol- 
vent act  (a) . 


Galossts  ttgainst  Lonohurst. 

^I^HE  defendant  came  up  to  take  the  benefit  of  the 
Lords'  dct. 

Espinasse  opposed  him^  t)n  the  ground  that  he  had 
taken  the  benefit  of  the  insolvent  act  before.  At  first 
his  answers  induced  a  supposition  that  it  was  the  Lords' 
act,  Stt  G«o«  £•  and  it  was  on  that  grovnd  tiiat  JBigK- 
nuMse  opposed  his  discharge,  It  was  reported  by  the 
clerk  of  the  rales,  that  it  extended  lo  general  insolvent 
acts  only  -;  asd  it  was  said  to  have  been  so  decided  in  a 
case  of  Annesiejf  v.  Shee, 

Grose  J.  was  of  that  opinion.  It  afterwards  ap- 
peared, that  he  had  taken  the  benefit  of  the  general 
insolvent  act,  and  he  was  on  that  ground  remanded. 


X<t)  See  TUdy  Ttb  ed.  383 ;  "but  tbis  is  altered  by  92  Gto,  3.  t«  3C  s^  2. 
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Wilson  against  Stafford.  1 

3Ut  Jan. 

jfiOMYTSl  moved  for  a  rule  to  shew  cause  why  the  Copy  of  a  writ 

copy  pf  .the  writ  o{  latitat y  and  Jthe  service  thereof,  ^^^d^  and 

should  not  be  set  aside  for  irregularity,  with  costs,  and  J^^^^^'^. 

proceedings   in  the  mean  time  stayed.      The  irre-  ing  the  defend- 

gularity  complained  of  was,  that  in   the  notice  to  Stratford,  you 

appear  at  the  foot  of  the  copy  of  the  process,  as  re-  TO^dtolw 

quired  by  5  Geo.  2.  c.  ^7.  a.  4.  the  defendant  was  de-  *  v«rianceof 
^  -^  whicli  the  de- 

scribed by  the  surname  of  Stratford,  whereas,  in  the  fendant  coold 

copy  .of  pnocess,  he  was  described  by  his  aame  of  ^if^^pp  lo^tion 

&gi^gbrd  f  hot  ID  die  body  4)f  the  copy  of  the  process,  as  ^^^f^^^^' 

ftdli  as  at  the  foot,  the  defendant's  Christian  Dame  was  for  the  me^- 

corredly  jiet  fortJi.    In  sappoort  .of  the  objection,  lie    ^ 

nefemed  to  Jcnei  v.  Am^tageia). 

Baylbt  J.  The  names  are  so  near  alike,  that  I 
rtfakik  I  ougbtrnot  to  gr^Dt  a  rale  msi,  to  afford  tbe  de- 
iScKidaiit  nBsisianoe  ia  a  Bamroary  way.  He  may  plead 
m  ^ibaiement  if  be  plfeiases. 

Rule  refased. 

(a)  2  Bo».  and  Put.  38. 

Badoett  against  Lee.  ^TmZ 

jffrUrCSmSQN  m^i4  *o  ae*  asWfi  Ae  jwceed-  SiJJd^^ 

lags  iter  irrj^g^lvity  •  the  ^fepdant's  wme  ip  ^^^^^: 
t^twiit  beuptg  Johnf  ^9f^  iu  the  notice  to  appear,  Jo-  fol!f»*?i?*^ 
$qfi :  pne  pf  wbiqh,  ^e  coi^k^^d,  must  be  inre^ular.  aet  aside  a«me 

0    .  Q  for  mefiOarity 

«  A  *  was  reraied. 
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}^}^'  The  Court  asked,  which  was  wrong  f 

Badobtt 

^V^  Hutchinson  said,  the  notice  was  right. 

The  Court.    Have  you  an  affidavit  of  that  ? 

Hutchinson.  None;  only  the  affidavit  of  the  de- 
fendant is  sworn  as  Joseph. 

Lord  Ellen  borough  C.  J.  We  cannot  draw  the 
conclusion  firom  that;  we  should  know  what  was  right. 
It  can  be  amended ;  and  when  amended  your  rule 
would  be  discharged. 

Rule  refused. 


181S. 

lit  Jufy. 


Anonymous. 


A  writ  haying  a    ^  NDREfVS  shewed  cause  against  a  rule  obtained 

wiong  retiini>      ^M.  .      ^^    «^  .1  •    /•     .  ,     . 

wm  not  be  aid-  by  u.  Mamott,  to  set  aside  a  wnt  for  irregolanty^ 

day ^higmen-  ^°  account  of  wrong  return  therein ;  and  contended^ 
^Md  in  notice  t^^t  if  the  English  notice  at  the  foot  was  right  it  was 

sufficient,  as  the  only  object  of  the  process  is  to  inform 
the  defendant  when  he  is  to  appear  and  defend. 

Baylry  J.  cited  a  case,  in  which  the  Court  said 
they  would  permit  the  party  to  amend ;  but  if  they  de* 
parted  from  the  known  forms,  there  would  be  a  thou- 
sand whimsical  returns. 

Rule  absolute. 


1813. 


Bih  Mw. 


Anonymous. 


Dateof  Eug-  £^ AMP  BELL  moved  to  set  aside  proceedings  for 

floret,  imma-  irregularity,  on  three  grounds,  1  st.  That  the  date  of 

SrtS^^^*  the  year  in  the  English  notice  was  in  figures ;  2d.  That 

Twopcr  clerks,  the  writ  was  not  signed  by  the  proper  clerks ;  3d.  That 

3.  k^'s  tide  the  king's  title  was  stated  to  be  of  France  and  Ireland, 

not  material  in 
writ^ 
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■instead  as  directed  by  the  king's  proclamation  since  the        1813. 
union  of  the  united  kingdom.  '  An^ilTIiiu.. 

Le  Blanc  J.   expressing  his  opinion^  said,  that 
•none  of  the  objections  were  material. 

Rule  refused. 


Anonymous. 


1815. 


1st  June, 


WWEATH  moved  to  set  aside  proceedings  on  a  bill  it  is  not  irregu- 
of  Middlesex,  the  process  having  been  served  af-  ^^evcn  a^ 
ter  eleven  o'clock  at  nisht.  ii  **  n»8:^t> 

^  process  not 

being  within 

Batley  J.  after  referring  to  the  rule,  observed,  lerHoe'of'no^- 
thatit  did  not  extend  to  process  which  is  in  the  place  tices,  Ac,  bc- 

"  fore  10  o  clock 

of  an  arrest  which  maybe  made  at  any  time.    The  at  night,  but 
rule  only  extends  to  notices,  &c.  2*Ly  tu^7^ 

Rule  refused.      *^«  ^t^^  («)  • 


Rbx  against  Sheriff  of  Middlesex.  ^Q^^- 

27th  Matf. 

W  AWES,  on  a  former  day,  had  obtained  a  rule  to  The  sheriff  who 
shew  cause  why  an  attachment  issued  against  the  J^JT^^rson 
sheriiF  should  not  be  set  aside,  under  these  citcum-  sued  by  a  wrong 

name)  is  a  tres- 

stances.  The  plaintiBf  issued  the  writ  against  the  de-  passer ;  but  if 
fendant  in  a  wrong  name,  by  virtue  of  which  the  bai^ndhe u 
sheriff  arrested  him,  and  kept  him  in  custody  till  he  liable  to  an  at- 

^ •'  tachment  if 

"""—"■"^"""""""""^        — _      i^n  above  be 

(5)  Tlie  sheriff  is  bound  only  to  arrest  the  perton  named  in  the  writ  ;  ^r^^^^' 
Wid  when  the  sheriff  is  informed  of  a  mimomer,  or  misdescription  of  the 
person,  though  the  party  be  p(rfnted  out  as  being  the  one  whom  the  writ 
is  issued  sigaimt,  yet  he  is  not  bound  to  arrest.  1  Bar^  andAUL  647. 
8  East,  928.  2  Campi,  270.  6  T.  ft  234.— Where  a  party  has  misrepre- 
sented Idmself,  and  taken  a  name  which  does  not  belong  to  him,  it  is  not 
permitted  him  to  take  adTantage  of  his  own  wrongful  act,  so  as  to  enable 
him  to  avoid  the  consequences  of  it ;  for  nustake,  induced  by  his  own  af- 
firmatioB,  cannot  gire  hiai  a  right  of  action.  P^r  Lard  ElUnbortrngh  C.  J. 
1  Bar.  and  4UU  e!!>Q. 
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1816.        entered  into  a  bail  bond^  wllichbe  did  k>  Mitfgltt 
name.    The  sheriff  being  mied  to  retmn  t&e  wrfl#  Uh 


ogo^'^        turned  that  he  had  taken  the  body  of  the  defendant 

ShBRIFF  op  ,   ,  ,  ,  .^       1      m       %      «  . 

Middlesex,  sued  by  the  wrong  name,  wnose  body  he  hra  ui  4ub- 
tody.  The  plaintiff  not  finding  the  b«il  put  itt^  ib 
the  name  of  the  cause  in  whicb  the  writ  issued,  sued 
out  an  attachment  against  the  sheriff,  for  not  bring- 
ing in  the  body. 

Marryat  now  shewed  cause  ;  and 

Lawes,  in  support  of  his  rule,  contended,  that  the 
the  sheriff  was  not  bound  to  arrest  the  defendant  when 
he  was  sued  by  a  wrong  name ;  and  to  this  effect  he 
cited  1  Marsh,  75.  2  Taunt.  399. 

Marryat,  contra,  distinguished  those  cases,  and 
said,  that  there  the  plaintiff  had  pointed  out  the  de- 
fendant; but  here  the  plaintiff's  letter  contained  the 
warrant,  and  pointed  out  the  misnomer,  and  the  sheriff 
had  therefore  clearly  full  knowledge  of  the  misnomer ; 
besides  which,  as  the  sheriff  had  taken  a  bail  bond, 
there  was  no  ground  for  setting  aside  the  attachment. 

LoBD  Ellenborouga  C.  J*  The  sheriff  has 
clearly  been  a  trespasser,  by  airesting  the  party  by  a 
wrong  name;  bnl  the  question  is,  whether  the  de- 
fendant^ by  giTing  the  bail  bond,  has  not  consented 
to  the  arrest,  and  waived  the  objeetion.  It  seems  to 
us  a  waiver. 

Abbott  J.  I  do  not  see  how  the  bail  bond  could 
lie  available,  if  the  sheriff  was  a  trespasser. 

Rule  absolute  with  costs. 
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Anonymous.  [ 

7th  Feft. 

PANKIE  moved  that  the  defendaat  might  give  Quaere,  if  the 
security  for  costs,  aod  that  an  efficieoV  prochdn  Bench  wUi 

ami  might   be  appointed.     He  relied  op  fVesion  v.  ^4^^^*^°! 

Witkers,  2  T,  R.  5 1 1  •    Anon.  2  Marah.  Rep.  4,    Doe  cA^fti  «m  to  be 

,  —   •^  —  aDPoioted.  and 

Selby  y.  Aktan,  I  T.  R.  491.  &  «  TatiaX.  61.  a^ty  t^  be 

SVen  for  costs, 
[otion  is  too 

Per  Cubiam,    Whether  such  a  motion  as  this  late  after  mov- 

would  at  any  time  be  maintamablei  is  a  questioo ;  but  trial. 

here  it  is  at  all  events  too  late :  there  has  been  a  ipotton 

to  put  off  trials  and  other  proceedings  have  been  had, 

and  the  party  is  much  too  late. 

Rule  refused. 


PROHIBITION. 


Anonymous.  ^^^' 


Aih  Feb, 


KV    POLLOCK  moved  for  a  writ  o( prohibiiiou,  to  it  seems  that 
•^  •     restrain  the  High  Court  of  Admiralty  from  en-  ^i^^t^^ 
tertaining  a  suit  instituted  in  that  Court  by  several  '^Ad^^rShr"' 
part  owners  of  a  ship,  against  one,  to  restore  the  pos-  from  teking 
session  of  the  ship's  registry)    He  contended  that  the  ^^j^ututed^ 
Court  of  Admkalty  had  no  jurisdiction  over  the  ship's  ^^1^*^"  rity 

«f  iUp  owutn,  as  aniiiitaii  Indbidnal  owner,  to  restore  the  possessioo  of  the  ship's  resU- 
try,  in  Older  that  she  may  isU  on  licr  fOfsp* 
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1820.        registry,  unless  the  ship  itself  was  under  the  cognr 
Anonymous,     zance  of  the  Court ;  and  for  this  there  were  several 

authorities  in  Robinson^s  Reports.  Here  the  vessel 
herself  was  not  in  the  Court  of  Admiralty ;  and  there- 
fore he  submitted,  that  the  Court  had  no  jurisdiction 
over  the  registry^  which  was  one  of  the  ship's  muni- 
ments. Thb  was  a  proceeding  instituted  by  several 
owixers,  to  compel  a  single  part  owner  to  deliver  up 
the  possession  of  the  registry,  the  possession  of  which 
he  claimed  a  right  to  detain  to  himself,  until  the  other 
part  owners  gave  security  before  the  ship  sailed. 
This,  then,  was  in  eiFect  an  action  of  trover,  for  the 
conversion  of  the  registry ;  and  the  Court  of  Admi- 
ralty could  not  entertain  jurisdiction  over  a  question 
which  exclusively  belonged  to  the  cognizance  of  the 
courts  of  common  law.  If  the  Court  of  Admiralty  had 
jurisdiction  over  the  ship  itself,  probably  the  right  to 
the  registry  would  incidentally  come  under  considera- 
tion; but  not  so  where  the  Court  had  not  the  jurisdic- 
tion in  rem.  There  were  several  authorities  to  shew 
that  the  Court  of  Admiralty  had  no  jurisdiction  to  try 
the  right  to  a  particular  vessel,  merely  because  it  was 
incidentally  subjected  to  the  cognizance  of  the  Court, 
under  circumstances  which  were  properly  of  admiralty 
jurisdiction.  Here,  undoubtedly,  the  right  to  the  vessel 
was  not  in  dispute ;  but  the  question  was,  whether  the 
Court  of  Admiralty  could  entertain  jurisdiction  over 
the  registry,  in  a  suit  which  savoured  of  common  law 
cognizance  alone. 

Bayley  J.  (a)  At  present  it  appears  to  me  that 
this  is  not  a  case  in  which  this  Court  can  grant  a 
prohibition.  I  apprehend,  that  where  there  are  several 
part  owners  of  the  vessel,  who  are  desirous  that  the  ship 
shall  go  upon  a  given  voyage,  contrary  to  the  wishes 

(•)  Aiboti  C.  J.  was  gone  to  Quildluill,  and  Besi  J.  was  absent. 
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of  the  remaining  part  owners,  the  latter  may  institute  18^20. 
a  suit  in  the  Court  of  Admiralty,  in  order  to  compel  amonymovs. 
the  opposite  party  to  give  security  before  the  ship  is 
allowed  to  proceed  on  the  voyage.  In  like  manner, 
where  one  part  owner  has  the  possession  of  the  regis- 
try>  without  which  the  ship  cannot  go  to  sea,  if  the 
other  part  owners  desire  that  it  shall  go,  they  may 
institute  a  suit  in  the  Court  of  Admiralty,  to  compel 
him  to  give  up  the  registry  upon  such  terms  as  the 
Court  shall  think  proper  to  impose.  The  right  to  the 
vessel  in  this  case  is  not  in  question;  and  therefore 
that  objection  does  not  arise.  It  is  not  suggested  that 
the  person  who  holds  the  registry  is  a  broker,  having  a 
lien  upon  that  instrument ;  he  stands  merely  in  the  si- 
tuation of  a  single  part  owner,  and  I  do  not  know  of 
any  other  mode  of  getting  at  the  registry,  but  by  pro* 
ceeding.  in  the  Court  of  Admiralty,  which  may  direct 
in  what  custody  the  registry  shall  be  kept. 

■ 

HoLRO  YD  J.  Undoubtedly  where  there  is  a  disputed 
right  in  the  vessel,  and  the  right  is  put  in  issue,  that 
would  be  a  ground  for  coming  to  this  Court  for  a  pro- 
Mbitiott,  to  restrain  the  Court  of  Admiralty  from  tak-* 
iog  cognizance  of  the  question.  But  where  disputes 
arise  between  the  owners  of  a  ship  about  sending  the 
vessel  to  sea,  I  take  it  to  be  clear  that  the  Admiralty 
have  jurisdiction  to  decide  when,  and  in  what  manner, 
the  ship  shall  go  to  sea,  as  well  as  what  security  shall 
be  given.  If  the  ship  cannot  go  to  sea  without  the 
production  of  the  registry,  it  seems  but  reasonable  that 
the  right  to  retain  the  registry,  as  connected  with  the 
question  of  sailing,  should  come  under  the  cognizance 
of  the  Court  of  Admiralty.  Unless  therefore  a  stronger 
ground  is  made  out  for  our  interposition,  I  think  we 
ought  not  to  grant  thb  rule. 

■ 

Rule  refused. 


36«  PROHIBITION. 


1818. 


IM  Noih 


Hatward  against  Cuuliford. 


Prohibitioii  g^HlTTY moved  on  behalf  of  the  plaintiff,  for  a  rale 
S?K-iriffft*f^  to  shew  cause  why  a  writ  of  prohibition  should 

SrSL^'^iSff  ^^^  ^  bsued.  The  plaintiff,  as  impropriate  rector  of 
In  that  Coort,  Midfordj  in  the  county  of  Somerset,  had  libelled  the 
tithesjamodbit  defendant  in  the  Consistorial  Archidiaconal  Court  of 
^oSed^)?      ^^^9,   in  a  suit  for  tithes,  and  the  defendant  had 

pleaded  a  modus*  The  peculiarity  of  this  application 
was,  that  it  was  made  on  behalf  of  the  plaintiff,  by 
whom  the  suit  in  the  Ecclesiastical  Court  was  insti- 
tuted. Worsts  y.  Ctyston  {b)  was  cited,  which  was  an 
application  on  the  part  of  the  original  plaintiff  in  the 
Ecclesiastical  Court.  If  the  temporal  court  has 
knowledge  by  any  means  that  a  spiritual  jurisdiction 

(a)  Tbsaftdavit  npou  vAick  the  motlott  wu  groimcled,  wbs  as  lU- 
lows: 

<<  7*.  A  of  or  Sn  the  county  of  Somertei,  proctor  for  E.II.  the  paity 
plaiBtiffy  named  and  mentioned  in  the  oi&ce  cppiea  of  the  libel,  answer, 
tod  allegatiaii  herenlo  anoezed,  and  marked  with  the  letters  A,  B,  C, 
maketh  oath  and  aaith,  that  he  Ihia  deponent  attended  on,  Ac.  at  the 
office  of  the  register  of  the  archidiaconal  consistorial  Ck>prt  of  Wttttt  and 
then  aad  tiiere  eramined  and  compared  the  said  office  copies  hereto  an- 
niixed  with  the  ofighud  Iftd,  answer,  and  aHegation,  in  a  certain  cause 
in  the  archidiaconal  coniistorial  cowt  dependbig*,  wherein  the  aaid  JS.H. 
widow,  is  party  agent  or  plaintiff;  and  IF.  C.  the  party  defendant  j  md 
^m  deponent  further  satth,  that  the  said  annexed  office  copies  contain 
true  copies  Of  the  nud  ofigfaial  Hhd,  answer,  and  allegadon :  and  this  de- 
ponent further  sdth,  that  the  said  answer  was  exhibited  to  the  s^  archi- 
diaconal condstorial  Court  on  or  about  the  7th  day  of  j^frUg  &c.  by  IT.  P. 
as  the  proctor  of  the  said  W.  C.  and  was  thereupon  deposited  and  left 
with  the  saidregialer  of  the  said  archidiaflonil  consistorial  Court ;  and 
although  in  and  by  such  answer  a  certain  preacription  and  «^i^  havn  been 
pleaded  by  the  said  IT.  C.  the  said  IT.  C.  hath  been  shice  proceeding  in 
the  aaid  oaiuseal  the  suit  of  die  said  A.  IT.  i  and  this  deponent  further 
saith,  that  all  nuntten  and  thbga  in  the  annexed  anggestrons  set  forth 
and  alleged  on  the  part  and  behalf  of  the  said  AH.Mttrm,  as  tins  de- 
ponent verily  believes,  and  entitled  to  credenee  in  every  respect.  Sworn, 
Ac 

N.  B.  This  form  is  objectionable^  as  oocMionii^  the  expenoe  of  stamped 
eopica  of  the  libel,  answer^  and  allegation,  which  need  not  be  annexed  or 
set  out  reriiatim. 

(()  Cro,  Jac.  350. 
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is  interfering  with  temporal  triki,  a  prohibition  ought        1818. 
to  be  awarded.  Uayward 

agahtst 

Peake,  amictu  curi€e,  said  he  had  applied  also  for  a     Cullword. 
plaintiff  In  a  similar  case  in  the  Court  of  Exchequer^ 
and  that  the  rule  had  been  obtained. 

Baylet  J.  doubted.  He  said  that  where  rules  of 
evidence  in  the  Ecclesiastical  Court  are  more  lax  than 
id  a  coiut  of  common  Um,  to  tb^  prejudice  of  the  pvty 
applying  for  a  prohibUion  ip  this  courts  the  prohibi- 
tion is  granted;  but  doubled  whether  it  was  in  other 
cases. 

■ 

The  case  was  desired  to  be  mentioned  again ;  and 
on  a  subsequent  day  Chitt^,  in  support  of  the  |ule, 
observed,  that  the  deftwvlaut's  plen  ia  Uie  Ecclesiasti- 
cal Court  contained  an  aUegatioD  of  a  modu$,  and  not 
a  composition,  as  had  been  originally  supposed.  It 
was  clear  that  the  modu$  could  not  be  enquired  into  in 
the  Ecclesiastical  Court.  Cam.  Dig.  ProhibitioH,  P* 
U*    He  cited  alao  Wort$  y .  ClyHon  (c)« 

The  Court  graK^led  a  rule  fiidf  which  was  afterwards 
made 

Absolute  (^). 


. « I  > » 1 1 1  •*  >  I 


{d)  When  the  defendant  alleges  a  modut  in  answer  to  a  suit  in  the  £c- 
cleslastical  Court  for  tltbes,  the  Cbmrt  of  King's  Bench  will  gAnt  a  pro- 
hibidon»  although  it  shoulA  not  i9p<ar  thai  the  ti«A«  has  been  n^gillaily 
pleaded.  Prendi  v.  7Vai4,  10  JSmI,  348.  In  2  Imt,  207,  it  is  laid  down, 
that  if  the  Ecclesiastical  Court  will  hold  plea  of  any  matter  which  belongs 
not  to  their  jurisdiction^  upon  InibnnatloA  thefMf  to  tti6  Iting'ii  Courts, 
rftherby  the  plafaitiff»  iefebdanC^  tut  A  mu^fknmgeri  apiohlbition will 
.hs  istuttL  2  .Ml  AU  312.  Lem.  130.  GmM.  149.  Bmc.  Abr.  tit. 
Prohibition.  Hie  reason  is,  that  the  objection  is  not  allowed  for  the  sake 
of  the  plaintiff^  but  of  the  Courts  whose  jurisdiction  is  invaded. 
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PROMISSORY  NOTES. 


'^  Margbsson  against  Goblb. 

A  letter  fiom  TV'OLAN  moYed  to  set  aside  a  verdict  for  the  plain- 
^ch€W«iofa  ^ff^  tij^  ^^^i^^  ^^  brought  on  a  promissory 

Dota  to  the  de-  note  by  the  indorsee,  and  supposed  laches  of  the  plain- 
doner,  ssyiiig  tiff  in  giving  time  to  the  maker,  were  relied  on  at  the 
^^jfjJ^^J^^  ^  trial,  and  leave  was  given  by  the  Judge  to  move  the 
PT'^J^wiUbe  Court.  ElHs  drew  the  note  payable  to  Goble  (the 
wUdi  is  tfane  defendant),  who  indorsed  to  the  plaintiff.  The  note 
?nof  gi^^  ^^  ^^^  ^^^  ^^  ^  August,  18 16,  and  was  sent  to  de- 
2|^J[^^  fendant  on  the  8th  August,  dated  the  tt3d  June,  at  forty 
iadorser.  days.    Plaintiff's  residence  was  at  Arundel,  in  Suseer, 

defendant's  at  Sunderland.  Plaintiff  wrote  to  the  de- 
fendant as  follows :  ''  Mr.  Ellis  is  unable  to  pay  the 
note  for  a  few  days ;  he  says  he  shall  be  ready  in  a  week, 
which  will  be  in  time  for  us— only  form  to  acquaint 
you.''  It  was  contended,  that  this  was  not  notice, 
and  the  plaintiffs  took  upon  themselves  to  know  the 
state  of  the  drawer's  circumstances ;  that  the  plain- 
tiffs should  have  given  further  notice,  which  they  did 
not  do.  No  notice  was  given  till  the  20th  of  Octo^ 
ber»  tt  was  of  importance  that  a  party  living  at  such 
a  distance  should  not  be  deceived. 

Lord  Ellbm  borough  C.  J.  The  letter  was  notice 
of  the  default,  and  only  gave  you  a  statement  of  his 
circumstances,  which  you  do  not  say  was  at  all  frau- 
dulent. 

Batlby  J.  This  letter  was  sufficient  to  put  you  on 
the  alert. 
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Nolan.    I  rely  on  the  second  pointy  that  of  giving        1816. 

^*°*^*  MAROB880N 

Abbott  J,  How  did  they  give  time  i  they  did  not 
give  up  their  right  to  sae. 

Nolan.    He  could  not  sue. 

Lord  Ellbnbobough  C.  J.  How  can  you  say 
that  a  voluntary  agreement  to  wait/without  a  conside- 
ration,  couTd  prevent  him  from  suing  ? 

Bayley  J.    It  was  not  a  binding  agreement. 

Lord  Ellenborough  C.  J.  Without  a  considera- 
tion it  is  not  binding  in  law. 

Nolan  said,  he  had  begged  that  it  might  be  left  to 
the  jury  whether  it  was  not  a  contrivance. 

Loan  Ellenborough  C.  J.  There  does  not  ap- 
pear to  be  any  contrivance.  They  told  you  all  they 
knew. 

Rule  refused^ 


SS6 


QUO  WARKANTO. 


Gth  Nov.  The  King  against  Travannion. 

wiu™!Sthe*^"  W  f^^^f  on  behalf  of  tlie  relator  in  a  ^uo  warranto 
first  instance  inFormatioD.  moved  for  a  mandamus,  in  order  to 

for  an  inspec-  ,  .  j.   i  •       «       i  a      - 

tionof  the  cor-  obtain  an  inspection  of  the  corporation  books.  An  in- 
ii^ore^a  9110  *'  formation  in  the  nature  of  a  quo  warranto  b^ing  depend- 
wfliTfla/o  U  dc-   jjjg    ^^  j^]e  ^as  in  the  first  instance  made 

pending  [a) .  "' 

Absolato 

(a)  In  another  casein  this  Term,  ^hBrssmW^irfilluidhMn  fnwtei  lor 
an  information  in  the  nature  of  a  ^  wammtoy  the  mle  for  inspectioa  of  the 
corporation  books  was  also  made  absolute  .in  fir^t  iuitaqce,  on  acooqpt  of 
4m  ^nieMey  of  thA  ^ho  wafnmh  hiibattalSon.  informations  in  the  nature 
of  9110  warrttHto  9^  ftcw  fBOiwWeged  in  the  Hgiift  of  dvil  proeMiKngi  ( 
and  therefore  when  they  are  exhibited  at  the  relation  of  a  member  of  a 
corporation,  the  Court  will  grant  a  rule  for  the  inspection  of  such  oC  the 
wi^^MJthm  b^dka  us  delate  lo4he'Bu1i}ect  matter  in  cfiacus^n.    See  the 

PkUUps,  4  Taunt.  1 62.  Tlie  motion  for  a  rule  to  inspect  and  takea  cofigr 
where  an  action,  &c.  is  depending,  is  founded  on  an  affidarit,  stating  the 
drcmrtUMStt  mAer  which  the  inspection  is  claimed,  and  that  it  has 
been  demanded  and  refused ;  and  the  Court  win  then  grant  a  rule  abeo- 
lute  in  the  first  instance.  Roe  ▼.  jiylmar,  Bamet,  236.  Tidd.  Prac  6th 
ed.  628.  Where  no  action  isdepending,  the  proper  motion  is  for  a  role  to 
ahew  cause  why  a  mtmdamm  should  not  issue,  commanding  the  officer  who 
has  the  custody  of  the  books  to  permit  the  party  applying  to  inspect  and 
take  a  copy  of  tlie  necessary  writings.  The  Kwg  t.  7Wer,  4  If.  &  5. 
163. 


1818. 
28/A  Nop. 


Th£  King  against  Hoi/r. 


M/fARRYAT  and  Campbell  shewed  cause  against 
^^CovnrT  a  rule  for  an  information  against  the  defendant. 


win  suffer  a  dis- 
claimer to  be 


^^^  without       W  The  Court  win  not  consolidate  informatioM  against  scTeral  perK)iis 
costs  (b),  for  distinct  ofiices,  but  there  must  be  an  information  agamst  each,  to^  en- 

able him  to  disdflun.    The  Kmg  y.  maiaw,  2  M.  and  S.  75. 
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in  the  nature  of  a  quo  warranto.     It  appeared  from  the         1818- 
affidavits  that  the  defendant  was  a  very  y^ung  man  ;     TuTkj^q 
that  he  had  not  acted,  and  had  no  intention  of  acting.        ^^ 

Scarkti,  in  support  of  the  rule.  Notwithstanding 
the  circumstances  alleged  by  the  defendaat,  tt  is  ne- 
cessary that  judgment  o(  ouster  should  be  entered. 

PsR  Curiam*  The  defeadant  shall  be  at  Mheity  to 
enter  a  disclaisncry  without  costs. 


Thb  Kino  4tgaimt  Paykb. 


28M  Nov. 


'j^MTALFORD  moved  for  an  information  m  natniie  Qmwarrttmo 

of  a  quo  warranto  against  the  defendant,  for  ex-  ^"^"^ter 

ercising  an  office  in  a  corporation  «ft«r  he  had  resigned.  ^  ^S?^ 

The  resignation  was  ia  writing,  but  there  was  no  re-  ™»<«it 

signation  by  deed.  dced(ii). 

Abbott  C.  J.  The  case  of  the  Kif^  against  the 
Magor  of  Mippon(i)  seems  to  hB¥e  settled  the  point. 
From  this  case  ii  should  seem  that  a  resignation  with- 
out deed  is  quite  sufficient.  It  ap^ars  too  thi^  the 
present  defendant  wishes  to  involve  the  corpOTstion  in 
difficulties. 

Bnfe  Nisg. 


I    »   »  »  I        t»m 


•W  *«*Mnr.  Mffm,  4  haei  Jtyw.  563.    SaO.  43i,  S.  C.  HOt  C.  J 
mW.  tf «  mu  flpMki  .t  Im*  *at  iw  wUl  Mt  be  dteam, -*«.  <*«<^ 


•«^Mrtterl«Uiw«i,atfa»*ODdM«kiirtlw.   ImiMll.  </«■«.«. 


_       ^,  ,^   ,  atfa»«ood»dginilfii.   IiMM[,trifMiwi 

•■oe  wWnli  hy  l.g«t  by  d«ri,thiw  on**  to  fc.«  fcrt  towriwaw  H, 

^briMMk   «*to»W*WMfc«id,  *k  «<,,«« In  »,«„„i  to,  ..^ 
■■l^.fceiKMi|il «  niigiMflutt  by  deed,  if  ndi  •  ntgagOoa 

(»)  1  Lord  Aqm.  M3.    OcM.  43S.  S.  C. 


368  QUO  WARRANTO. 


1818* 


9ih  Nim. 


Thb  Kinq  against 


Qho  fpananio     ^J.ASELEE  moved  for  a  ruk  msi,  for  an  information 

for  exerdsog      ^Jw    ,  ^  .«««•« 

the  office  of  a  m  nature  of  a  quo  warranto  against  the  defendant^ 

peacc^tf^!         for  exercUing  the  office  of  justice  of  the  peace  of 

Totneu. 

Baylet  J.  asked,  if  there  was  any  instance  in 
which  a  quo  warranto  had  been  granted  for  the  office 
of  justice  of  the  peace. 

Gaselee  stated,  that  he  had  before  obtained  a  quo 
warranto  for  such  an  office.  The  charter  makes  this  a 
corporate  office.  There  is  another  office,  that  of  re- 
ceiver. The  defect  complained  of  is,  that  the  defeud- 
ant  has  been  elected  under  a  mayor  who  has  been 
subsequently  ousted.  The  defendant  exercised  the 
office  of  justice  of  the  peace  for  one  year  after  the 
mayoralty  determined.    The  year  has  now  ceased. 

Bay  LET  J.  The  rule  then,  it  seems,  will  be  of  little 
service  to  you.  The  office  alluded  to,  of  receiver,  is 
something  like  that  of  chamberlain,  which  is  a  corpo- 
rate office. 

The  rule  fiisi  was  granted ;  and  was  afterwards  en- 
larged :  and  on  Bayley  J.  communicating  with  Ab- 

(a)  Hie  nsurpetioii  of  frmchiies  and  ofloeB  in  ccmw  aUiiia,  contkBtee 
4lie  tvincipal  groand  for  applications  to  the  Coort  for  tliis  kind  of  infonna- 
tloB.  By  theoonnionUw.BachnaarpatiottscoiU  otdybeponidied  bfm 
proaacntion  at  the  kiqg'a  suit,  tbot!|[h  the  di^mte  ^mn  reallj  between 
jiarty  And  party.  The  itat.  9  jhm.  c.20.  a.  4.  gave  liberty  to  file  inflar- 
matlons  at  the  nbitioii  of  a  private  person,  who  was  made  liable  to  costs 
if  there  was  judgment  for  defendant;  and  they  most  be  filed  by  leare  of 
the  Comt.  See  5  T.  R.  379 ;  and  Seiwyn'9  Msl  Prios,  4th  ed.  tit.  Qm 
,J9^arra$Uo,  The  Court  wiU  make  the  rule  for  a  $«»  wtrrmmio  ioformaikni 
absolate,  though  the  party  has  nnce  the  rule  rengned  his  oflloey  and  the 
resignation  has  been  accepted.    2  AT.  and  S.  76. 
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BOTT  C.  J.  and  Holboyd  J.  on  their  coining  into        1818. 
Court.  T^Tfcia 

Abbott  C.  J.  said,  that  upon  conferring  upon  the 

point,  but  without  expressing  a  very  decided  opinion, 

the  Court  would  grant  a 

Rule  NisL 

1818. 

The  King  against  Payne,  Esq.  

6tk  Nam* 

THIS  was  an  application  for  leave  to  file  an  infor-  Where  the  re- 
..        .       ,  -  .  •     ^   later,  on  an  a^ 

mation  m  the  nature  of  a  quo  warratito  against  pUcation  for  a 
the  defendant,  for  exercising  the  office  of  alderman,  ^^^^^  |g 
without  havine  been  duly  elected.     The  aldermen  the  legal  ad- 

°  "^  _,        yiser  of  tiie  de- 

were  to  be  elected  from  the  capital  burgesses.    The  fendant,  and 

defendant  had  not  been  duly  elected  a  capital  burgess,  Ihathe  waadidy 
and  therefore,  it  was  contended,  could  not  be  properly  ^ected,  the 

'  r     r      .r    Court  will  dia- 

elected  alderman.  There  was  not  a  sufficient  number  charge  the  rule 
of  electors  present  when  the  defendant  was  chosen  a  ^!^(S^^^' 
capital  burgess. 

The  Court  in  the  first  instance  granted  a  rule  nisi; 
but  afterwards,  on  an  affidavit  being  filed,  that  the 
relator  had  been  the  legal  adviser  of  Mr.  Payne,  and 
since  he  had  exercised  the  office  of  alderman  had  re- 
peatedly advised  him  that  he  had  been  duly  elected, 
the  rule  was 

Discharged. 

(«)  At  oommon  lav,  informationt  in  the  nature  of  jm  wmrrmOe  could 
only  be  filed  by  the  crown,  and  through  the  medium  of  the  Attomey-Ge- 
nenl«  The  dispntea,  however,  which  gave  rise  to  these  informations,  bong 
In  general  each  as  only  affect  indiridoals  (see  the  Kmg  ▼«  Fnmek^  2  T.  R. 
484),  it  was  enacted  by  the  9  Amt,  c  20.  s.  4.  that  the  proper  officer  of 
the  Court  might,  with  the  leaye  of  the  Court,  exhibit  qw»  warratUo  infor- 
mations at  tiie  relation  of  any  perMm  desiring  to  prosecute  the  same,  and 
who  should  be  mentioned  in  the  information  te  be  the  rdator.  The  Court 
will  not  stey  proceedings  until  the  prosecutor  giTe  security  for  costs,  on 
the  ground  that  the  relater  is  in  insolTent  drcumstances,  where  it  appears 
that  he  is  a  corporstor  and  no  firand  is  suggested.  iZovT.  Wynm^  2  M. 
and  A  346.  ' 

VOL.  11.  2  B 
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1815. 
UtkFtb. 


Rex  against  Deane. 


Retui  baker  is     niCHJRDSON  moved   for  a  quo  warrmUo  in- 
mmyor,  though  formation  against  a  party  who  had  been  appointed 

the  bof^h^     mayor  of  Norwich,  the  mayor  of  which  place  settles 
^^^^m^  the  assize  of  bread ;  and  Deane  was  when  appointed^ 

and  still  continues  to  be,  a  retail  baker. 

Ellsnborough  C.  J.    When  he  took  the  office  he 

was  under  no  incapacity ;  he  might  hare  given  up  his 

his  trade.  If  he  abuses  his  office,  it  may  be  a  cause  of 

remoying  him  ;   but  the  original  appointment  was 

good. 

Rttlerefiised. 


1817, 

26M  A<w. 


Rex  agaifist  Dr.  Marshall. 


to^«d"^    OCJJJLErr  and  Moore  shewed  cause  against  a 
defendant's  ti-  rule  of  Marryat,  why  certain  persons  should  not 

ofagection  to  9110  be  permitted  to  come  in  and  defend  the  title  of  Dr. 
uTaMe^    Abrsika//  td  his  office  of  recorder,  contaading,  that  the 


.     ^  J»^   appUcatioQ  for  the  quo  warranto  was  collusive,  in  or* 

orderthatthe 

party  misfat       der  that  Dr.  Marshall  might  disclaim. 
diiicJaim, 

Marryat  and  Gaselee,  contra.  The  inoompalibility 
of  the  office  of  recorder,  and  master  and  counsellor, 
seemed  to  be  admitted  on  both  sides.  The  then  and 
former  mayor  and  the  recorder  are  justices,  and  the 
mayor  is  sworn  in  before  the  recorder ;  and  the  number 
of  the  persons  from  whom  the  mayor  is  to  be  elected 
is  therefore  lessened  by  the  recorder  being  also  master 
^and  counsellor,  for  he  is  then  liable  to  be  mayor^  and 
if  he  was  mayor  and  recorder^  he  could  not  swear  him- 
self in.  It  was  said,  he  might  be  sworn  in  before  his 
deputy ;  sed  dub*  because  his  presence  would  supe^ 
sede  his  deputy. 
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The  Court  decidedly  thought  there  was  no  objec-        1817. 
tion  to  the  quo  warranto  on  the  grotind  that  it  was  a         rex 
friendly  proceeding,  because  it  may  be  the  only  mode  p^ff^l!If^„. 
of  a  party  who  is  in  office  to  disclaim.    He  cannot  re- 
sign, for  they  may  not  accept  his  resignation ;  and  he 
cannot  disclaim  in  vacuo.    There  must  be  some  pro- 
ceeding in  which  he  must  disclaim.  Eventually  Mar- 
ryat^s  rule  was  made  absolute.  Dr.  Marshall  under- 
taking not  to  disclaim  the  office  of  recorder,  and  to 
try  immediately ;  and  if  found  entitled  to  the  office, 
to  disclaim  as  master  and  counsellor. 


1818. 

Rex  against  Lawrence  and  another.  

^^ASELEE  moved  for  two  several  quo  warrantos  Rii]e«Mgimnt- 
against  Mr.  Lawrence,  as  capital  burgess  of  rantg^iSm^* 
Camdford,  in  Comwall,  and  another  a»  mayor.    Mr.  ^^^^^JgJ?" 
Lawrence  had,  since  he  was  elected  capital  burgess,  though  both  of. 
accepted  the  office  of  town  clerk.    He  contended  it  thvi  6 
was  incompatible. 

Abbott  J.    When  did  he  take  die  office  of  town 
clerk  ? 

GaseUe.    In  1812. 

Abbott  J.    More  than  six  years  ago. 

Gauke.   But  there  is  a  continuing  incompatibility ; 
he  states  he  acts  as  town  clerk. 

Rule  nisi,  afterwards  absolute. 


RULES. 


1814. 

Anonymous. 

23dJ\ 


A  rale  at  the       f\ENMAN  moved,  ou  an  iaclosore  act,  for  leave  to 

end  of  the  m  ^  <•  • 

Term  maj,  by  enter  a  feigned  issue,  an  exorbitant  compensa« 

theCoOTT^**^  tion  to  a  tenant  for  a  lease  vacated  under  the  act 
^neiia^  M     ^*^^g  hetvi  awarded,  and  the  propriety  of  which  it 

was  necessary  to  try.  There  not  being  four  days  to 
the  end  of  the  term,  Denman  prayed  that  the  rule 
might  nevertheless  be  drawn  up  to  shew  cause^  on 
Tuesday  the  last  day  of  term. 

Per  Cubiam.    You  may  draw  it  up  to  shew  cause 
on  Monday. 


(a)  Ib  general  there  most  be  four  days  on  a  rule  to  ahew  eanse.  TUU, 
7Ui  ed.  526. 


1814. 


Bradshaw  against 


RnleforaaM-      yd  BBOTT  moved  to  set  aside  the  service  of  a  rule 

lined   jA 


obtained    _  _ 

on  Saturday,  ^  for  a  concUium  obtained  on  the  Saturday,  and 
the  SiSuday^  served  on  the  Saturday  night,  the  term  ending  on  the 
SS^^whST  ^^^^y  following ;  and  he  contended  that  this  was 

Wednesday        too  short  notice, 
following,  ia 

SS^*  Lrt  fa  ^^  ^^ ANC  J.  Wednuday  being  the  last  day  of  term, 
•**  <»«^J"««J*-  four  days  are  not  necessary  in  a  rule  of  this  nature. 

of  the  Item  (6).  {h)  See  7Mc^  7th  ed.  527. 


1815. 


lltk 


Haines  agcdnst  Aldrtt. 

A  ASM  ^01. 

RnleobtMnod     Wf^^^J^^f  ^  moved  to  enlarge  this  rule  which 
on  Saturday  for  was  obtained  on  Saturday  last,  and  was  about 

Monday,  en- 

laiged  of         to  State  the  fact ;  but 

ORine. 

Thb  Court  said,  that  as  it  was  only  obtained  on 
Saturday,  that  was  sufficient  ground  for  it  to  be  en- 
larged, this  not  being  a  rule  for  a  concilium  in  case  of 
a  demurrer  for  delay,  nor  a  mere  motion  of  course. 

Rule  enlarged. 
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Monday  next  after  Three  Weeks  of  the  Holy  Trinity, 
in  the  flfty-eighih  Year  of  King  George  the  TIdrd. 

King's  Beneh\  Vfi/  HEREAS  for  the  better  goyernment 
Prison.      J   ▼  V     and  preservation  of  good  order  in 
the  King's  Bench  prison^  it  is  expedient  to  extend  the  rule 
made  the  IQth  day  of  May,  1760^  by  this  Court  to  the  case 
hereafter  mentioned.  It  is  therefore  ordered,  that  from  and 
after  the  last  day  of  this  term,  if  any  prisoner  or  prisoners 
in  custody  of  the  marshal  of  the  said  prison  shall,  without 
the  leave  of  the  said  marshal  for  that  purpose  first  had  and 
obtained,  keep  mr  have  any  spirituous  liquors  in  the  said 
prison,  it  shall  be  lawful  for  the  marshal  of  th^  said  prison 
to  remove  such  prisoner  or  prisoners  so  offending,  or  any  of 
them,  to  the  goal  for  the  county  of  Surrey,  in  the  Borough 
of  Southwarkf  or  to  the  prison  of  the  Marshalsea  there,  or 
to  the  Bridewell  within  tb.e  said  Borough^  at  the  discretion 
of  the  said  marshal,  for  such  time  as  the  said  marshal  shall 
adjudge  and  think  adequate  to  the  offence  or  offences  for 
which  such  prisoner  or  prisoners  shall  be  so  removed  as 
aforesaid^  not  exceeding  the  space  of  one  calendar  month 
for  the  first  offence ;  and  if  any  of  the  said  prisoners  shall 
ofihnd  a  second  time,  that  then  it  shall  and  may  be  lawful 
for  the  said  marshal  to  remove  suQh  prisoner  or  prisoners 
BO  offending,  or  any  of  them,  to  any  of  the  abovementioned 
prisons,  at  the  discretion  of  the  said  marshal,  for  such  time 
as  the  said  marshal  shall  adjudge  and  think  adequate  for  the 
same  offence  or  offences,  not  exceeding  the  space  of  three 
calendar  months  j  and  that  this  rule,  together  with  the  for- 
mier  rules  and  orders  of  this  Court  made  lor  the  government 
of  the  said  prison,  be  fixed  up.  in  the  most  public  place 
thereof,  fbr  the  use  and  inspection  of  the  pri^pners  therein. 


To  prevent  tb» 
lueofspirituooa 
liqoon  in  the 
King's  Bendi 
prison,  and  em- 
powering  the 
manhal  to  re- 
move offraden 
therein  to  an- 
other prison,  to 
be  confined 
therefor  as  long 
as  marshal  shall 
think  fit,  not 
exceeding  three 
months. 


Michaelmas,  59th  Gbo.  III. 

IT  is  ordered, .  that  from  and  after  the  last  day  of  this  To  prevent  the 
present  term,  no  rule  shall  be  drawn  up  for  setting  aside  aetting  aside 
an  attachment  regularly  obtained  against  a  sheriff  fof  not  tachmint*!- 
VOL.  II.  2  c  ,  gainst  sheriff. 
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fornocbriagiiig  bringing  in  the  body,  or  for  staying  prooeedingB  regnkrly 
thetta^^  commenced  on  the  assignment  of  any  bail  bond,  unless  the 
ccedlngoD  bdl  <4>plic8tion  for  such  rale  shall  (if  made  on  the  part  of  the 
sfl^Vitof^'  original  defendant)  be  grounded  upon  an  affidavit  of  merits^ 
lito,  or  alBdsvU  ^  (^  made  on  the  part  of  the  sheriff^  or  bail,  or  any  officer 
that  applicatioii  of  the  sheriff)  be  grounded  upon  an  affidaTit  shewii^  that 
oii'bdiyilf  of  ^^  application  is  really  and  truly  made  on  tiie  part  of  the 
■hftrig,  Ac.       sheriff,  or  bail,  or  officer  of  the  sheriff,  (as  the  case  may 

be)  at  his  or  Uieir  own  expence,  and  for  his  or  their  indemnity 
only,  and  without  collusion  with  the  original  deliendaut. 

By  the  Court. 


HiiARY  Tbrm,  59  Geo.  III. 

TodiMhMge  "VTTVEREAS  it  appears  that  the  effiMSt  of  so  nnich  of  the 
E^9^  ▼  ▼  rale  of  this  Court  of  Hilary  Term,  67  Geo.  m.  as 
57  Geo.  3,  as  directs,  that  the  master  of  the  Qt>wn  Office  do  from  time  to 
mattw^  ^^^'  ^  ^^^  ^  vacation  as  in  term  time,  visit  the  King's 
Crown  Office  to  Bench  prison,  and  do  the  several  acts  requind  of  Urn  by 
li^  King's  the  said  rale  in  that  behalf,  may  be  obtained  more  Mly  and 
and  Olden  that  satisfactorily  if  such  visitations  of  the  prison  should  be  held 
aO  complaint!   under  orders  made  from  time  to  time  by  this  Court  in  tens 

wi^niShenid  ^^^^9  ^^  ^7  ^^^  ^^  ^^^  jm%es  of  the  Court  in  vaeatioo ;  It 
priaon  nrast  be  is  hereby  ordered,  that  so  much  of  ^e  said  rule  as  ofders 
l^uSxwlua  t^t^benu^^rof  the  Crown  Office  do  Irom  time  to  time,  as 
officer.  well  in  vacation  as  in  tem  time,  visit  the  King's  Beneh 

prison,  and  do  the  serertd  other  acta  raqmred  of  him  by  the 
said  rule  in  that  behalf,  be,  and  It  is  hereby  discharged.  Aftd 
it  is  hereby  ordered,  that  if  any  peddon  verified  by  affidavit, 
complaining  of  any  grievance  within  the  said  prison,  shall 
be  delivered  by  any  prisoner  to  the  Miarshal  or  any  of  his 
officers  for  the  purpose  of  being  presented  to  the  Court  in 
term  time,  or  to  one  of  the  judges  thereof  fta  vacation^,  die 
marshal,  or  such  officer  to  whom  tiie  same  shall  be  delivered, 
shall  forthwith  present  the  same  aoeordiagiy,  and  withont 
fee  or  reward  to  any  person  whatsoever  directly  or  indu 
in  that  behalf. 

By  the  Court. 


Trinity  Term,  69th  Geo.  IIL 


Order  that  no<   YT  is  ordered,  that  from  and  after  the  last  day  of  this 
^og^lrin        *^™*>  ^^^  notice  for  justiiyiog  bail  in  person,  shall  be 


pmonnmstbe 
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senred  before  eleven  o*clook  in  the  forenoon  of  the  day  oh  Mnred  befbn 

which  according  to  the  present  practice  such  notice  ought  to  ^Sren^^ 

be  ierved^  except  in  case  of  an  order  of  the  Court  for  fhr-  the  da)r  on 

ther  time*  in  which  ease  it  shall  be  sufficient  to  senre  the  ^''ht •TiS* 

notice  before  three  o'clock  in  the  afternoon  of  the  day  on  serred^  ezoept 

which  such  order  shall  be  irranted  :  and  in  ail  the  cases  afore-  T^**^  Anther 

said,  the  affidavit  of  service  shall  specify  the  time  of  day  at  has  beeniuoir^ 

which  such  notice  shall  have  been  served.  ^»  ia  which 

u     xt    i-.     ^  ^■■^  notice 

,     Uy  the  Court.  niutt  be  aerred 

before  three 
o'clock  in  the 

Michaelmas  Term,  1820.  SlS^Ty'?''^ 

^VYTHEKEAS  by  the  common  consent  rule  in  ejectment*  Order,  that  de- 
^^    the  defendant  is  required  to  confess  lease,  entry,  and  ^J^^f^®*^'" 
ouster,  and  insist  upon  his  title  only  j  and  whereas  in  many  3^  in  con^t 
instances  of  kte  years,  defendants  in  ejectment  have  put  the  H^>  ^^  P>«- 
plaintiflf,  after  the  title  of  the  lessor  of  the  plaintiff  has  been  SSfS^ 
established,  to  give  evidence  that  such  defendant  was  in  cooMnt  that  on 
possession  (at  the  time  the  ejectment  was  brought)  of  the  Suh^  ^[SlliJli." 
premises  mentioned  in  the  ejectment,  and  for  want  of  such  don  of  the  pre- 
proof,  have  caused  such  plaintiffs  to  be  nonsuited;    and  "***•* 
whereas  such  practice  Is  contrary  to  the  true  intent  and 
meaning  of  such  consent  rule,  and  of  the  provisions  therein 
codtsined  for  the  defendant's  insisting  upon  the  title  only,  it 
is  therefore  ordered,  that  from  henceforth,  in  every  action  of 
ejectment,  the  ddendant  shall  specify  in  the  consent  rule  for 
what  premises  he  intends  to  defend,  and  shall  consent  in  such 
rale  to  confess  upon  the  trial  that  the  defendant  (if  he  de- 
fends as  tenant,  or  in  case  he  defends  as  landlord,  that  his 
tenant)  was  at  the  time  of  the  service  of  the  declaration,  in 
the  possession  of  such  premises ;  and  that  if  upon  the  trial, 
the  defendant  shall  not  confess  such  possession,  as  well  as 
lease,  entry,  and  ouster,  whereby  the  plaintiff  shall  not  be 
able  further  to  prosecute  his  suit  against  the  said  defendant, 
then  no  costs  shall  be  allowed  for  not  further  proseouting  the 
tame,  but  the  said  defendant  shall  pay  costs  to  the  plaintiff 
in  that  case,  to  be  taxed. 

By  the  Court. 

Eastbr  Tkrm^  1821. 

TT  is  ordered,  that  in  all  country  ejectments  which  here*  Orfer,  that  in 
^  after  shaU  be  serted  beibi«  the  essoign  day  of  any  2JI^  ^^ 

S  ^  ■■••■■I*  ^w*  T^H 

0  s 
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before  cMolgii  Blicbaelmas  or  Easter  term,  the  tiine  for  the  appoprance  t£ 

t^mi^^  the  tenant  in  poaaesaion  sbaU  be  within  four  daya  after  the 

term,  tenant  end  of  rach  Ifichaelmaa  or  Easter  term,  and  shall  not  be 

mnstappear  postponed  tiU  the  fourth  day  after  the  end  of  Hilary  or 

witbin  four  ^,  .  . .     .  ^*    •%    »  n      •^ 

days  after  end  Tnnity  terms  respectively  following. 

of  such  term*  By  the  Court. 


EastbrTerM,  1821. 

Older,  that  In  1 T  is  ordered,  that  in  future  where  a  rule  to  shew  cause  is 

mleiiMforaet-  X  obtained  in  this  Court  to  set  aside  an  award,  the  sereral 

arLdf^ec-  olijections  thereto,  intended  to  be  insisted  upon  at  the  time 

tiuns  to  award,  of  making  such  rule  absolute,  shall  be  stated  in  the  rule  to 

&c.  mart  be  ^j^^^  cms^. 

•*'^-  By  the  Court. 


Hilary  Term,  1822. 

Order  that  if  TT  is  ordered,  that  from  and  after  the  last  day  of  this 
two  or  more  X  term,  whenever  two  or  more  notices  of  justification  of 
baTelbeen  ^^  fitiami  have  been  given  before  the  notice  on  which  bail 

giren,  before      shall  appear  to  justify,  no  bail  be  permitted  to  justify  with- 
l^fP^^^     out  first  paying  (or  securing  to  the  satisfaction  of  the  plain- 
thereof  must  be  tiff,  his  attorney  or  agent)  the  reasonable  cosu  incurred  by 
P^^^*^  i^**"  such  prior  notices,  although  the  names  of  the  persons  in- 
tended to  justify,   or  any  of  them,  may  not  have  been 
changed  ^  and  whether  the  bail  mentioned  in  any  such  prior 
notice  shall  not  have  appeared,  or  shall  have  been  rejected. 

By  the  Court. 


Hilary  Term,  1822. 

Order  that  no  T^  »*  ordered,  that  from  henceforth,  no  clerk,  turnkey, 
officer  nnder  X  officer,  or  other  person  employed  by  or  under  the  mar- 
t^fee  fo^^-  ^^>  ^*^  receive  or  take,  except  from  the  marshal,  any  fee, 
quiry  Into  lol-  gratuity,  or  reward,  for  or  in  respect  of  making  enquiry  into 
▼ency,  ^^^  the  suffidency  of  any  person  or  persons  proposed  or  intended 
?n^totoke  the  to  ^  ve  security  upon  the  granting  of  the  rules  of  the  King's 
benefit  of  rnlei.  Bench  prison,  or  otherwise,  in  respect  of  the  granting  of 

said  rules.  And  that  the  marshal  do  dismiss  any  person  who 
shall  offend  herein :  And  it  is  further  ordered^  that  a  copy 


1 
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of  thif  rule  be  kept  hung  up  in  the  said  prison  in  the  place 
where  the  taUe  of  fees  is  hung  up. 

By  the  Court. 

Hilary  Term,  1822. 

1 N  order  to  prevent  the  fraudulent  issuing  of  any  writ  of  Oider,thataeal- 

-■■  execution  without  a  judgment  to  support  it.  It  is  order-  «r  of  writs  shall 

ed,  that  the  sealer  of  the  writs  of  this  Court,  shall  not  seal  iTcTl^^^ 

any  writ  of  Jieri  facUu,  or  capias  ad  saH^aciendum,  without  ^^^  judgment 

having  the  judgment  paper,  pM^ca,  or  inquisition,  produced  Jl^Sduicdto^ 

to  him :  And  it  is  ftirther  ordered,  that  the  attorney  con-  him. 

cemed  for  the   plaintiff  in  the  cause,  or  his  agent,  shall  '^****  ****jr?**X 
11  u  •!  n  .  .       -  mustonallbail- 

upon  all  bailable  mesne  process,  and  every  writ  of  attach-  able  process, 

ment,  and  Jieri  facias ,  and  capias  ad  satisfaciendum,  indorse  ^^'  ®*  attach- 

the  place  of  abode  and  addition  of  the  party  against  whom  "^^f 'i^dJrat 

the  writ  is  issued,  (or  such  other  description  of  him  as  such  defendant's 

attorney  or  agent  may  be  able  to  give) .  An  J  It  is  also  order-  jj^  ""^  *'^*' 

ed,  that  no  judgment  be  signed  upon  any  cognovit,  without  That  to  sign 

such   cognovit  being  first  produced   to  the  clerk  of  the  i"^*™?***  <>» 

dockets,  and  after  taxation  of  the  costs,  filed  with  him.  ^^mnst'be'pi^ 

By  the  Court.  ^»«^  ^  derk 

of  dockets,  and 
filed  with  him. 

Easter  Term,   1822. 

TO  prevent  unnecessary  expence  to  plaintiffs  suing  in  this  Order,  that  no 
Court,  in  case  of  notice  given  by  prisoners  of  their  in-  prisonerSntend- 
tention  to  apply  for  their  discharge  imder  any  act  made  for  ^t  of  Insol-' 
the  relief  of  insolvent  debtors.  It  is  ordered,  that  after  such  ^nt  Act,  shaU 
notice  given  to  any  plaintiff,  no  prisoner  shall  be  superseded  ^  phSntiirdis- 
or  disduurged  out  of  custody  at  the  suit  of  such  plaintiff,  by  oontinning  to 
reason  of  such  plaintiff  forbearing  to  proceed  against  him  P^^***  i"*  •«' 
according  to  the  rules  and  practice  of  this  Court,  firom  the 
time  of  such  notice  given,  until  some  rule  or  order  shall  be 
made  in  the  cause  in  that  behalf  by  this  Court,  or  one  of 
the  judges  thereof. 

And  it  is  further  ordered.  That  a  copy  of  this  rule  shall 
be  hung  up  in  the  King's  Bench  prison,  in  the  place  where 
rules  of  this  Court  are  usually  hung  up. 

By  the  Court. 
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Regula  Grneraus,  1810. 

Order,  that  in  ^  T  u  ordered^  that  from  henceforth^  in  bailable  caaes  for 

for  1000^1^1  any  sum  ezoeeding  one  thousand  poundf^  it  shall  be  sof- 

upwards,  bail  ficient  for  the  bail  to  justify  in  one  ihoosand  pounds  beyond 

"^n^  the  sum  .worn  to. 
sum  sworn  to. 

RbGULA    GBNBRAUSt    1811. 

Order,  that  bail  *«T  is  ordered^  that  from  henceforth  bail  in  this  Court  shall 

Court  only,  ex-'  time^  except  on  the  last  day  of  term^  when  bail  who  have 
CTm^S^^*^"  **^^  preTcnted  from  attending  at  the  sitting  of  the  Court, 
the  last  day  <rf  ^^^^  ^  permitted  to  justify  at  the  rising  of  the  Court, 
term. 

Regula  Genbralib,  1812. 

Order.that fines  TTTEDNESDAY,  June  Vlih.     It  is  ordered,  that  from 
Chf  ^  'b^  '^  henceforth  all  fines  shaU  be  left  at  the  office  of  the 

uffio^foorte^  Chtrographer,  within  fourteen  days  after  the  same  shall  have 
days  after  pass-  passed  the  King's  Silver  office,  and  that  all  fines  now  remain- 

office  must  be  grapher's  office  within  two  months  from  this  day  3  and  that 

carried  to  Chi-  a  n^lect  to  comply  with  this  rule  shall  be  deemed  a  con- 
rograpker's  of-    .      ^    u  ^,  .    ^     A 
'      "^  tempt  of  this  Court. 

Trinity  Term,  1812. 

Order,  that        T  T  is  ordered.  That  in  friture  no  cause  shall  be  tried  by  a 


ini^^SBtbe  «?^^^  l^  i^  this  Court,  in  MidUtHx,  or  London,  un- 

served,  and        less  the  rule  for  such  special  jury  shall  be  served^  and  the 
cause  marked     cause  marked  in  the  marshal's  book  as  a  special  iurv  cause. 

in  marshal  s  •  t         %•  r  j     /  * 

book  as  specUb  ^^^  ^^7^  previous  to  the  adjournment  day,  in  Middlesex  or 

junr,  two  days  LondoHy  respectively.        ^ 

before  adjourn-  «-  ««• 

mentdayTin  J-  MANSfWU). 

London  or  Mid-  J.  HsATH. 

^****  A.    CHAMBaS. 

V,  GiBBS. 
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Trinity  Term,  1814. 

IT  is  ordei*;^,  that  from  and  after  the  last  day  of  this  Order,  that  ks 
present  TVmiip  Term,  the  seal  office  shall  be  open  from  '^^  ^  ^^\ 
eleven  in  the  morning  till  two  in  tiie  afternoon,  and  from  five  two,  and  from 
to  seven  id  the  evening  during  Term,  and  for  ten  days  after  five  tin  seven, 
every  issuable  Term,  and  one  week  after  every  other  Term ;  andtfn^m' 
and  from  eleven  in  the  morning  till  three  in  the  afternoon  at  afterlssuable 

all  other  times.  Term  ;  and 

one  week  after 
V.  GiBBS .  any  other ;  and 

J.  Heath .  fro™ »>«ven  till 

.    ^  three  in  vaca- 

A.  Cbambbe.  ^n. 

R.  Dallas. 

Regula  Generalis. — Easter  Term,  1817. 

IT  is  ordered*  that  hereafter  all  rules  and  orders  for  super-  Order,  that  rule 
sedeas  to  discharge  defendants  out  of  the  custody  of  the  ^ojtt^Mdetu 
nr     •        it  t     -rm  i  «»«"  Of  dcfcndant 

Warden  of  the  fleet,  or  other  custody,  shall  be  tiled  with  the  out  of  custody 

Ph>thonotaries  of  the  Court,  upon  their  signing  the  writ  of  ^^  warden,  &c. 

J  o      a  muft  be  filed 

tupenedeag,  nponngning 

Hilary  Term,  1820. 

IT  is  ordered  by  the  Court,  that  from  and  after  the  last  Order,  that  no 
day  of  this  present  Term,  no  motion  shall  be  made  at  ^^^  renting 
the  bar  on  the  last  day  of  any  Term  touching  the  amend-  covery  shall  be 
ment  of  any  fine  or  recovery,  or  any  of  the  proceedincs  ™*^®  **"  ^* 
therein.  *^  ^    day  of  Term. 

R.  Dallas. 
J.  A  Park. 

J    BURROUQH. 

J.  Richardson. 

Hilary  Term,  1821. 

TT^HEREAS  by  the  common  consent  rule,  in  actions  of  order,  that 

ejectment,  the  defendant  is  required  to  confess  lease,  dcfdndant  in 

entry,  and  ouster^  and  insist  upon  his  tide  only.  And  where-  *i^^S«?'  ""^ 

^    •  •.  ji«  '  speofy  in  con- 

as,  m  many  mstances  of  late  years,  the  defendant  in  eject-  Mt  rale  me. 

ment  has  put  the  plaintiff  after  the  title  of  the  lessor  of  the  "»*■«•  fo>f^M«"» 

plaintiiThas  been  established,  to  give  evidence  that  such  de-  coiSSi'Slt^ 

iendant  was  in  possession  (at  the  time  the  ejectment  was  trialhewiUad- 
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tion  of  pre- 


See  same  rule 
in  King's 
Bench,  «•/«• 
375. 


brought)  of  the  premises  mentioned  in  the  ejectment^  and 
for  want  of  such  proof  has  caused  such  plaintiff  lo  be  non- 
suited. And  whereas  such  practice  is  contraiy  to  tlie  tnie 
intent  and  meaning  of  such  consent  rale,  and  of  the  provi- 
sions therein  contained,  for  the  defendant's  insisting  upon 
the  title  only ;  It  is  therefore  ordered,  that  from  henceforth, 
in  every  action  of  ejectment  the  defendant  shall  specify  in 
the  consent  rule  for  what  premises  he  intends  to  defend,  and 
shall  consent  in  such  rule  to  confess  upon  th6  trial  that  the 
defendant  (if  he  defends  as  tenant,  or  in  case  he  defends  as 
landlord,  that  his  tenant)  was  at  the  time  of  the  service  of 
the  declaration  in  the  possession  of  such  premises ;  aod  that 
if  upon  the  trial  the  defendant  shall  not  confess  such  pos- 
session, as  well  as  lease,  entry,  and  ouster,  whereby  the  (dain- 
tiff  shall  not  be  able  further  to  prosecute  his  suit  against  the 
said  defendant,  then  no  costs  shall  be  allowed  for  not  fur- 
ther prosecuting  the  same,  but  the  said  defendant  shall  pay 
costs  to  the  plaintiff  in  that  case,  to  be  taxed. 

R.  Dallas. 

J.  A.  Park. 

J.  BrRROUOH. 
J.  RiCHARnSON. 


bMer,thatin 
country  eject- 
ments, 8er7ed 
befimessoign 
dtjBoiEatter 
or  Mickadmn 
terms,  tenant 
most  appear 
within  foor 
days  after  end 
of  tnch  terms. 

See  same  mle 
in  long's 
Bench,  4Bife, 
375. 


Easter  Term,  1821. 

TT  is  ordered,  that  in  all  country  ejectments  which  hereaf- 
-^  ter  shall  be  served  before  the  essoign  day,  either  of 
Michaelmas  or  Easter  Term,  the  time  for  the  appearance  of 
the  tenant  in  possession,  shall  be  within  four  days  afWr  the 
end  of  such  Michaelmas  or  Easier  Term,  and  shall  not  be 
postponed  till  the  fourth  day  after  the  end  of  Hilary  or  Tri-^ 
fUty  Term  next  respectively  following. 

R.  Dallas. 

J.  A.  Park. 

J.  BVRROUGH. 

J.  Richardson. 


Rboula  GeneraliSi  1819. 

CMer  thataiB-  ^T^H£  Court,  on  a  motion  by  Lens,  Seijeant,  on  a  fonner 
davit  in  motion  J-  day  {Jutie  22d) ,  to  enter  up  judgment  on  an  old  warrant 
1whmii?on  °^  attorney,  on  affidavit  that  defendant  was  alive  within  nine- 
xM.  warrant,  teen  days  (which  took  the  tune  back  before  the  commencement 
dult  that 
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of  the  Term),  refiised  the  rule^  and  made  a  general  rule  that  defendant  is 

the  affidavit  must  in  fiUare  state  the  defendant  to  be  alive  at  fU^on  aday 
a  day  within  the  Term  on  which  the  motion  should  be  made. 


I 


Hilary  Tbrm,  35  Geo.  III. 

T  is  ordered.  That  upon  all  process  sued  out  of  this  Court,    Enabling  plain- 
returnable  the  last  return  of  any  Term,  if  the  plaintiff  ^^^^'^ 
declares*  in  London  or  Middlesex,  and  the  defendant  lives   procen  fetnrn- 

wiihin  twenty  miles  of  London,  the  defendant  shall  plead    •blelaatretnrn 

\  4 1  oi  tne  fiemi*  ao 

within  four  daya  after  such  declaration,  filed  or  debvered>   as  to  have  a 

with  notice  to  plead  accordingly,  without  any  imparlance,  pl^oftiia 
provided  such  declaration  be  filed  or  delivered  on  the  day  of  "^ 
such  return^  or  on  the  day  next  after  such  return,  in  case  the 
same  shall  not  happen  on  a  Sunday,  in  which  case  the  plain- 
tiff shall  have  the  whole  of  the  day  following  to  file  or  deli- 
ver such  dedaration  as  aforesaid  3  and  in  case  the  plaintiff 
declares  in  any  other  county,  or  the  defendant  lives  above 
twenty  miles  from  London,  the  defendant  shall  plead  within 
eight  days  after  the  declaration  filed  or  delivered,  with  no- 
tice to  plead  accordingly,  without  any  imparlance^  provided 
such  declaration  be  filed  or  delivered  as  aforesaid.  And  it  is 
forther  ordered,  that  the  rules  now  in  force  respecting  the 
times  of  declaring  and  pleading  upon  any  process  returnable 
the  first,  second,  or  third  return  of  any  Term  shall  also  ex- 
tend to  the  fourth  return  of  Easter  Term. 

By  the  Court. 
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Wednesday,  15th  May,  1816. 

rpHE  Court  ordered.  That  from  this  day  the  justification  of  O"**'*  t>»t 

J-    bail  in  open  Court  should  be  token  at  the  sitting  of  the  fcfl^£,ij 
Courts  before  the  other  ordinary  business.  nttmg  of  the 

Court,  before 
other  bofineflB. 


(a)  The  only  copy  of  the  rule  in  ponesnon  of  the  secondwks,  whkh 
is  in  MS.  and  bean  only  a  copy  of  the  judge's  signatnn,  does  not  agree 
MTtete  with  the  rule  gi^en  in  Hemy  BlaekHome,  thoogh  it  ie  in  rab- 
itance  the  same.  The  mle,  as  given  by /»«m.c*,  yariea  from  both  of  the 
•abovttin  aevenl  particalan  of  leu  conseqnence,  but  principally  hi  omit- 
ting the  word  "  not"  before  "  happen/'  hi  the  Idthline,  which  has  the 
eflbct,  in  efery  case  to  which  this  mle  applies^  of  allowing  the  plahifMr 
oneday  IcM  to  dedars  hi.  Hie  words  of  the  mle,  ai  inserted  in  a  book 
beloQghig  to  Mr.  Secondary  Grifiik,  are  as  above. 
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25th  JuNB,  1817. 

Order,  that  aU  ^  HAD  WELL  rose  to  make  a  motion  in  full  Courtp  in  a 
^^l^'to^be  ^  matter  which  was  pending  before  the  Lord  Chief  Baron 
lieard  before       in  the  exercise  of  the  sole  jurisdiction  oonmiitted  to  his  Lord- 

ira  i^jrtbe  '  ^^P  ^^^^^  ^^®  recent  act  of  parliament ;  when  the  Court  in- 
made  before  timated  (not  as  a  matter  of  regulation^  but  as  the  natural 
^hen^dlttiiiff  in  ^^*"^  of  practice  in  such  case,  to  prevent  a  dashhig  of  ju- 
Cmirt.  risdictions),  that  all  motions  in  causes  to  be  heard  by  his 

Lordship  must  be  made  before  him  alone,  when  sitting  in 

the  other  Court. 


The  following  Notice  wa$  published  m  the  Court, 
2Sth  ApnL,  1817.  Sittings  of  the  Court  oj  Exche- 
chequer  in  Term. — In  the  Exchequer  (Jhamher. 

f>id^>  '^l^  Mondays,  ^  THE  Lord  Chief  Baron  wiU  hear  causes  and 
oifcaaaeiitp^  "^tiesdaysj  1  matters  by  petition  on  these  days^  except ei- 
titioiis.  Sec        Wednesdays,  |    ther  of  them  shall  happen  to  be  the  first  or 

Thursdays.  ^    last  day  of  Term.    All  causes  for  further 

directions  are  to  be  brought  on  at  the  sittings  of  the  Court  on 

Thursdays  only. 


Fridays^    ?  THE  Lord  Chief  Baron  will  hear  causes  on 
Saturdays,  \    these  days,  after  the  revenue  business  in  the 


outer  Court  is  disposed  of,  if  there  be  time. 


IN  THE  OUTER  COURT. 


neanng  oi  ex-       ^_  r  •  -   •         - 

oeptioDtypleaa,     Tuesdays.    ^    demurrers,  in  injunction  causes  and  motions 

&e.  ineqidty     in  equity  and  conmion  law. 
and  law. 

Weduetdays.  THE  Court  will  hear  exceptions,  pleas^  and 
demurrers,  in  causes  not  being  injunction  causes,  on  these 
days  only.  The  Court  will  also  bear  on  these  days  excep- 
tions^ ideas,  and  demurrers  in  injunction  causes  and  motions 
in  ecjuity  and  common  law. 

Thurdays.^THE  Court  will  hear  exceptions,  pleas,  and  de- 
murrers in  iiyunction  causes,  and  motions  in  equity  and  com- 
mon law. 
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Fridayt,  i  THE  Lord  Chief  Baron  will  sit  with  the  rest 
Saturdayi,  J  of  the  Court,  to  hear  motions  in  revenue  mat- 
ters. After  such  motions  are  over,  the  Lord  Chief  Baron 
will  adjourn  to  the  Exchequer  Chamber,  to  hear  causes  and 
petitions  }  and  the  rest  of  the  Court  will  continue  to  sit,  to 
I^ear  otiier  matters. 

All  applications  for  transfer  of  stock,  or  payment  of  mo- 
ney out  of  Court,  where  decreet  have  been  made,  are  to  be 
by  way  of  petition,  similar  to  the  practice  in  Chancery. 

29tk  AfrU. 
The  Lord  Chief  Baron  sat  apart  from  the  rest  of  the 
Court  in  the  Exchequer  Chamber  this  day,  for  the  first  time, 
under  the  late  act  of  parliament. 

ft 

Mbmorandum.    Monday^  27th  April^  1818. 

ON  its  being  proposed  to  the  Court  to  take  for  argument  Emptiooa 
exceptions  which  had  been  filed  to  an  answer,  they  re-  STvA^I^fA-j 
fdsed  to  hear  them  $  intimatiiig  a  desire  that  their  rule,—  Cmn^i^fore 
that  exceptions  must  be  heard  at  the  sitting  of  the  Court,  be*  modom. 
fore  the  motion,— should  receive  publicity,  on  account  of  its 
convenience  to  the  bar  and  the  suitors^  and  preserving  order 
in  the  routine  of  the  ordinary  business  of  the  day. 
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!  RuTJUAND  against  Nbwnbam* 

AseinfmettuiM  HpHE  plaintiff  obtained  jadgment  against  the  de- 
"toir^elerit  fendant,  but  no  execation  was  taken  out  within 

is  not  awintod  a  year  and  a  day  afier  the  judgment  was  obtaided* 
and  a  day  after  The  plaintiff  did  not  sue  out  a  id.  fa.,  but  awarded  an 
^2^*  ®^"    efegtV  on  the  roll,  continuing  it  down  by  vicamei  non 

misit  breve,  and  then  issued  and  executed  an  elegit. 

Richardson  on  a  former  day  obtained  a  rule  to  shew 
cause  why  the  writ  of  digit,  and  the  proceedings 
thereon^  should  not  be  set  aside  for  irregnlarityy  on 
the  ground  that  the  plaintiff  had  not  sued  out  a 
$ci.  fa. 

Marryat  now  shewed  cause,  and  said  that  the  only 
question  was  whether  a  id.  fa.  is  necessary,  where 
an  degit  is  not  sued  out  within  a  year  and  a  day  after 
the  judgment  [Lord  Ellen  borough  C.  J.  If  a 
9ci.  fa.  is  ever  necessary,  why  not  have  the  principle 
the  same  in  all  cases ;  for  the  judgment  may  have 
been  satisfied,  and  the  award  must  be  within  the  year 
after  judgment.]  Marryat.  The  practice  is  other- 
wise. The  case  of  Seymour  v.Grenville,  Carth.  283. 
was  under  similar  circumstances,  and  the  Court  there 
gave  their  opinion  in  favour  of  the  established  prac- 
tice ;  and  Mr.  Tidd  says  the  same. 

Lord  Ellenborough  C.J.  I  see  nothiug  to  dis- 
tinguish this  from  the  general  cases  \  the  principle  is 
just  the  same. 


i 
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Bay  LET  J*    The  evil  to  be  prevented  is  the  same.  1817. 

Rutland 

Lord  Ellenborough  C.J.     The  rule  must  be     kiSS^i 
made  absolute,  unless  the  Court  should  see  any  reason 
during  the  Term  to  alter  their  judgment ;  for  the  prac- 
tice is  said  to  be  otherwise. 

Rule  absolute. 


Nbwiihax. 


SESSIONS. 


K 


Thb  King  against  The  Justices  of  Essex.  ^^^* 

Ath  Feb. 

NOX  moved  for  a  rule  to  shew  cause  why  a  utayi-  tt^  cooit  win 


damns  should  not  issue  to  the  justices  of  Essex  Jj^ t£pnic- 
sitting  in  quarter  sessions,  commanding  them  to  hear  ^^P'  ^ 
and  determine  an  appeal  touching  the  settlement  of  a  ter  SenUms, 
pauper,  on  the  alleged  ground  that  they  had  refused  peantobe*' 
to  hear  the  case,  after  due  notice  of  the  appeal  had  °l^*?'Hr«« 

'  *  ■  wrong  or  un- 

been  served  upon  the  respondent  parish.    The  case  Just, 
was  this :   The  order  of  removal  was  served  by  the  appeUantparish 
Respondents  upon  the  Appellants,  two  days  previous-  S^jJJ^kK^ 
ly  to  the  last  Michaelmas  sessions,  when  the  latter  mtuSegAmM 

^  thatthejwoidd 

gave  the  former  notice  that  they  should  move  to  enter  at  these  Ses- 
and  respite  their  appeal  at  the  then  ensuing  sessions,  l^t^^^d* 
until  Epiphany  sessions,  when   they  informed  them  J^f^jliP'*^ 
that  they  would  be  ready  to  try  their  appeal  with  the  foUondng 
effect.   Accordingly  at  Michaelmas  sessions  the  appeal  in  the    * 


was  entered  and  respited,  with  the  consent  of  the  re-  ^^S^Sm 

spondent  parish,  until  the  last  Epiphany  sessions.    In  place  with  the 

,  *  '        ^  retpondenti  es 

the  mean  time  a  negociation  had  been  entered  into  totheaetOe* 

between  the  two  parishes,  for  the  purpose  of  adjust-  ^^^ 

ing  on  which  the  pauper  should  be  settled :  but  no  ^  ?JJi2^V 

amicable  arrangement  having  taken  place,  the  appel-  was  held  to  be 

lants  attended  at  the  last  Epiphany  sessions  for  the  ^^^TUSLk  m- 
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18£0.       purpose  of  trying  their  appeal^  pursuant  to  the  notice 

The  Kino     given  prior  to  Mickaeltnas  sessions ;  bat  it  appearing 

o^iHii       iIiq;!  ^^  appellants  had  not  given  a  fresh  eight  days 

OF  Emex.     notice  of  their  intention  to  try  at  those  sessions,  tlie 

f^t^^mr-   ^'^  refused  to  entertain  the  appeal »  and  confomed 

iiigSeidoiii,to  the  order.     It  was  now  contended  that  such  fresh 

pdiaatatobT    notice  was  uot  necessary,  inasmuch  as  there  had  been 

^*'^*  a  previous  notice  served  upon  the  respondents ;  which, 

after  the  negociation  alluded  to  respecting  the  settle* 
ment  of  the  pauper^  dispensed  with  the  necessity  of 
giving  fresh  notice,  and  consequently  that  the  objec- 
tion taken  at  the  Epiphany  sessions  to  the  want  of 
such  notice,  was  in  breach  of  good  faith. 

Pbk  Curiam.  The  sessions  are  the  judges  of  their 
own  practice ;  and  before  we  can  interfere  to  regulate 
that  practice,  it  must  be  shewn  that  it  is  extremely 
wrong,  or  unjust.  It  appears  to  us  that  the  sessions  in 
this  case  have  been  perfectly  right  in  their  determina- 
tion, because  the  appellants  were  bound  to  give  the 
usual  notice  to  the  respondents,  prior  to  the  sessions  at 
which  they  really  meant  to  try  their  appeal.  This 
was  not  done ;  and  we  do  not  think  that  the  notice  be- 
fore Michaelmas  sessionsi  or  the  subsequent  negocia* 
tion,  dispensed  with  the  necessity  of  such  notice. 

Rule  refused. 
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SET-OFF. 


Jarvts  against  Chapplb.  ^Q^^' 

^LARKE  moYed  to  set  aside  a  nonsuit ;  this  was  ^he  plaintiff 

an  action  by  the  plaintiff,  an  auctioneer,  for  the  aSJ^Sr^^w^ 
price  of  goods,  and  the  defendant  pleaded  specially  ing  for  the  price 
that  the  plaintiff  sold,  as  auctioneer  for  Ta^nger,  him  aa  sadi,  ^ 
who  was  indebted  to  defendant  in  a  sum  which  he  set  ^^^^^l 
off;  plaintiff  replied  that  they  were  not  the  goods  of  debt  doe  to  him 

TTosn  uig  pnnci* 

the  principal,  and  not  sold  or  delivered  by  the  plain-  pal  vendor  (a), 
tiff,  as  agent  for  the  principal,  on  which  issue  was 
joined.      Clarke  contended  that  the  plaintiff,  as  an 
auctioneer,  could  bring  an  action,  and  not  be  defeated 
by  a  set-off  of  a  debt  of  the  principal  to  the  seller. 

Batlbt  J.  The  goods  were  sold  before  Tappin* 
ger*$  house ;  and  the  defendant  being  aboot  to  take 
them  away,  and  the  plaintiff  objecting  to  it  till  paid 
for,  the  defendant  said  he  would  see  Tappinger  about 
it,  and  then  the  plaintiff  let  him  take  it  away. 

Lord  Ellenborough  C.  J.  If  the  auctioneer  sold 
them  as  his  own  goods,  or  had  a  lien  on  them,  the  set- 
off would  not  defeat  his  action.  But  after  an  intima- 
tion  to  him  of  the  principal's  debt,  and  the  conversa- 
tion above,  he  must  be  subject  to  the. set-off  of  the 
debt  of  the  principal. 

Rule  refused. 


(a)  See  Gmrgt  t.  CUiggeii,  7  Term.  Rep.  359. 
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^^^^'  Oldbrshaw  against  Thompson. 


inanactioaof  ^CARLETT  moved  for  a  new  trial  on  the  part  of 
defouSuit  murt  ^h^  defendant,  where  the  verdict  had  been  given  for 
P'^  •  "1^"^^*  the  plaintiff.  The  action  was  in  covenant,  for  the  pay- 
pleaded  mm  erf  ment  of  an  annuity.  Defendant  pleaded  non  tsi  fac^ 
given  notice  of  tum^  and  gave  a  notice  of  set-off. 

■et-off,  cannot 
aTaUhiBielfof 

i^(«)r  Lord  Ellenborovgh  C.  J.   The  only  question 

is,  whether,  on  the  plea  of  non  tU factum  a  notice  of 
set-off  can  be  gone  into. 

5car/€^^  mentioned  the  statute  2  Geo,  2.  c.  22.  b.  13. 

Baylet  J.  Hon  est  factum  does  not  put  the  whole 
declaration  in  issue,  and  is  not  a  **  genera  I  Unu^'  within 
the  meaning  of  the  statute. 

Per  Curiam.  Rule  refused. 


(m)  See  «Uf  case  at  Nisi  Prios,lAto*A.- 311.    CMriyonPI.  1toI.561. 
3ded. 
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SHERIFF. 


^ 


1817 

Anonymous.  J^ 

13M  May, 

DAMS  moved  for  leave  to  amend  a  rule  for  an  Rule  for  anat- 

,    atiachment  against  the  sheriff  of  Northampton-  ^^^^^  ^^  ^. 
shire,  or  for  an  attachment  against  the  under-sheriff  ^J'J^j'jJ''^^ 

for  not  bringing  in  the  body^  the  sheriff  having  died  sheriff  during 

pending  his  year  of  office.     He  moved  this  on  the  3G.i.c!ib.B.S. 

3  Geo.  1,  c.  15.  8.  8.  which  makes  in  such  an  event  inJhc&rt^S^ 

the  under-sheriff  responsible  for  the  discharge  of  his  "tance  («). 
office. 

Lord  Ellenborough  C.J.  seemed  to  doubt  whe* 
ther  the  act  had  any  retrospective  application^  and 
whether  therefore  it  would  apply  to  any  thing  which 
took  place  before  the  death  of  the  sheriff. 

Adams,  in  answer  to  this,  observed  that  no  rule  to 
bring  in  the  body  had  been  served  on  the  late  sheriff , 

(a)  By  the  statute  3  Geo.  1.  c.  15.  s.  8.  it  is  enacted,  *'  that  if  any 
Bheriif  of  any  county  of  Engiand  or  3Falet  shall  happen  to  die  before 
the  expiration  or  dctennination  of  his  year,  or  before  he  be  law^ly  su- 
perseded, in  mch  case  the  under-sheriff,  or  deputy-sheriff  by  him  ap« 
pointed,  shall  neyertheless  continue  in  bis  office,  and  shall  execute  the 
same  and  nil  things  belonging  thereto  in  the  name  of  the  deceased  sheriff, 
until  another  sheriff  be  appointed  for  the  said  county,  and  sworn  as  di- 
rected ;  and  the  said  deputy-sheriff  or  under-sheriff  shall  be  answerable 
for  the  execution  of  the  said  office  in  all  things,  and  to  all  respects,  in» 
tents,  and  purposes  whatsoever,  during  such  interval,  as  the  high-sheriff 
so  deceased  would  by  law  have  been  if  he  had  been  living ;  and  the  secu- 
rity g^ven  to  the  high  sheriff  so  deceased  by  the  said  under-sheriff,  and  his 
pledges,  shall  stand,  remain,  and  be  a  security  to  the  king,  his  heirs  and 
snccessoTB,  and  to  all  persons  whatsoever,  for  such  under-sheriff's  due 
performance  of  his  office  during  such  Interval," 
VOL.  II.  2   D 


$90  SHERIFF. 

1B17«       that  it  had  been  applied  for  and  obtained  before  his 
AifoimioiTi.   death,  but  before  the  service  thereof  he  died ;  and 
thereupoD,  after  his  death,  it  was  served  on  the  ander- 
sheriff,  who  returned  cepi  corpus. 

Lord  Ellen  borough  C.  J.  granted  a  rule  Nm. 

Adams  intimated  that  it  was  usually  a  rule  absolute 
in  the  first  instance. 

Lord  Ellen  borough  C.J.  In  a  case  like  this, 
under  the  statute  by  which  a  new  liability  is  cast  upon 
the  under-sheriff,  depending  in  a  great  degree  on  the 
facts,  it  should  be  a  rule  nisi  only. 


Anonymous. 


1815. 

26M  J%. 

Attaehmentre-    WZ^NOX    moved    for  an   attachment   against  the 
!?*\*Si^  sheriff  for  not  sell  ins?  under  a  venditionem  er- 

the  sheriff  for  ^ 

not  aeUing  on-  ponas ;  contending,  that  as  the  sheriff  had  returned 

that  he  had  seized  goods  sufficient  to  cover  the  debt. 


exmrnatf 

Ktora^he^  and  had  only  sold  part,  for  want  of  buyers,  he  was 
oonld  not  sell  liable  to  this  proceeding,  admitting  that  he  had  not 
bayerfl.  done  bis  duty ;  and  he  mentioned  the  case  of  Cameron 

V.  ReynoldSf  coram  Lord  Man^ld. 

Dampibr  J.  said  he  believed  there  were  cases  in 
'  which  attachments  against  the  sheriff  had  been  re- 

fused, where  crops  had  been  taken  and  not  sold. 

Knox  said  that  case  was  mentioned  in  the  one 
above,  and  overruled  there. 

Dampibr  J.  said  that  must  be  taken  with  respedt 
to  the  subject  matter,  and  an  attachment  will  not  be 
granted  unless  you  can  shew  by  affidavit  that  the 
sheriff  is  trifling  with  the  Court. 


« 


SHERIFF. 
Knox  said  that  this  was  the  only  remedy. 

Dampier  J.  said  he  thought  he  might  have  a 
second  vettdiiionem  exponas  to  sell  the  goods  which  re- 
mained unsold. 

•Rule  refused. 


591 


1815. 

AVOKTMOVf, 


Anonymous. 

AN  action  was  brought  against  three  defendants^ 
two  of  whom  were  arrested,  and  put  in  bail,  and 
the  plaintiffs  took  an  assignment  of  the  bail  bonds ; 
and  as  tb  the  third,  the  sheriff"  returned  non  est  inven- 
ius;  the  plaintiff^  not  being  satisfied  with  this,  ruled 
the  sheriff'  to  bring  in  the  body ;  and  now 

Jbbott  moved  to  discharge  the  rule. 

Per  Curiam.  The  rule  must  be  discharged^  be- 
cause as  to  two  defendants,  the  plaintiff  has  dis« 
charged  the  sheriff  by  taking  an  assignment  of  the 
bail-bonds ;  and  as  to  the  other,  the  body  cannot  be 
brought  in. 

Rule  to  bring  in  the  body  discharged. 


1614. 

vcrelhiee  de- 
feadsntiy  tiro 
of 


•nrested 
pWntifffMk 


oltheUlw 
boiftia^  mmIm 
to  the  third, 
the  sheriff  re- 
tamed  non  ett 
ifiMiUtu,  under 
these  dream- 
stances  the 
Coartdischaig- 
ed  the  nde  to 
brinffm  the 
body. 


Sb£ 
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SETTING  ASIDE  AND  STAYING 

PROCEEDINGS. 


1815.  q.  t.  against  Smith. 

r^^oi  M^^RYAT  shewed  cau^  against  a  nxle  of  the 
theputjto  Attoraey-General,  to  stay  proceediDgs  in  this 

noietT<of  •  pe-  ^  '^m  actioD,  which  was  founded  upon  the  Stramd 
^Sdhenothe"  bridge  Act,  which  gave  an  action  against  any  director 
bif  theplaintifl;  becominir  a  contractor  for  any  thios  for  the  bridee. 

ianoCneoeMary  ^  jo  q^ 

in  pvoMcatiiig    and  gaye  the  penalty  to  the  informer,  and  the  pro- 

m^tamnokm.  ^^^^^  ^{  ^^  g^^^^  Bridge. 

The  Attorney-General's  objection  was,  that  the  pio^ 
prietors  of  the  Strand  Bridge  did  not  consent  to  this 
action,  and  that  by  making  them  plaintiffs,  they  were^ 
contrary  to  their  consent,  subjected  to  a  responsibility 
for  costs.  But  upon  reference  to  the  precipe  upon 
which  the  Attorney-General  relied,  it  appeared  to  be 
only  in  the  usual  form,  and  which  directs  the  de- 
fendant  to  render  to  the  plaintiff  and  the  proprieton 
the  penalty ;  but  this  does  not  make  them  plaintiA, 
and  it  must  be  so. 

HoLBOTD  J.    They  are  not  liable  to  costs. 

Rule  discharged. 

1  Anontmous. 

rb»  Cont  will  02JJFFORD  moved  to  stay  proceedings  either  in 
*?*.  *55r?*  **"  the  action  for  the  false  return,  or  on  the  dU^ 

pfoceediog  at    tringoi  against  the  late  sheriff^,  for  a  return,  the  plain* 

bj  action  ftra  tiff  havinff  proceeded  by  both  remedies, 
iOaa  ratniBt  sud  9kdiiiringmw  uakt  a  return. 


SETTING  ASIDE  8c  STAYING  PROCEEDINGS.  SQS  \ 

Bayley  J.  granted  the  rule;  but,  as  Gaselee  sug-        1815. 
gested,  that  it  was  the  last  day  for  the  return  of  the  anqvtmovs*  ^ 

distringan,  he  said  there  must  not  be  a  stay  of  pro- 
ceedings; however,  the  Court  granted  a  rule  fiiM; 
and  now 

Gaselee  shewed  cause  against  the  rule  being  made 
absolute;  and  *^ 

LoKD  Ellen  BOROUGH  C.  J.  asked  the  other  side  if 
they  would  bring  the  money  into  Court ;  if  not,  they 
would  permit  them  to  pursue  every  remedy  they  have 
to  procure  justice. 

Scarlett  and  Gifford,  contra,  stated  that  there  was  a 
dutringas  against  the  late  sheriff,  and  an  action 
besides. 

Dampier  J.  We  must  studiously  avoid  informa- 
tion if  we  did  not  see  that  there  has  been  a  coUusion 
between  the  defendant  and  the  sheriff. 

Gifford.    The  sheriff  could  not  sell, 

Bayley  J.  There  you  are  under  a  mistake ;  the 
tenditio  exponas  is  only  to  compel  him  to  sell ;  but  he 
may  sell  without  it  if  he  likes. 

Per  Curiam.  The  plaintiff  is  entitled  to  both 
remedies ;  and  under  the  circumstances,  we  will  not 
deprive  him  of  either. 

Rule  discharged,  with  costs. 


39%  SETTING  ASIDE fc STAYING  PROCEEDINGS. 


l^i6-  GoBBO  agahist  Birt. 

Aq  action  may     TM^HJTR  ED  moved  to  set  aside  a  verdict  for  the 
bebrougbtina     ^^     plaintiff.    The  action  was  brought  OD  an  iJt- 
wbeatbede-      debitatus  assumpsit  for  58/.,  and  defendant  pleaded 
!^t£i2'i7   a  set-off;  he  refem^d  to  IS  Eliz.  fat  the  recovery  of 
^  TS?^  ^    ^^^^*  ^°  ^'^^  ^^^^  ®f  ^'^'    '^^^  plaintiff  and  defendant 
'   resided  within  the  isle  of  £/y,  and  the  plaintiff  was 
precluded  from  suing  in  any  other  Court ;  Parkes  v. 
EMridg€,  1  EaU,  S53.    The  seUoff  reduced  the  de- 
mand to  12f.  6d^ 

Baylby  j.  This  is  not  within  the  words  of  the 
act ;  it  was  not  commenced  for  a  less  sum  than  40f. 
The  plaintiff's  demand  was,  without  the  set-off,  more 
than  40s.  If  he  had  sued  in  the  inferior  court  he 
would  have  been  told  his  demand  was  too  great,  and 
now  you  tell  him  it  is  too  little. 

Lord  Ellenborough  C.  J.  You  would  have  the 
plaintiff  in  a  very  bard  situation.  If  he  had  sued  for 
his  full  demand  in  the  inferior  court,  jou  would  say 
nothing  of  your  set-off,  and  turn  him  round,  because  it 
was  deemed  too  great;  and  here  you  say  it  is  too 
littl/e,  availing  yourself  of  the  set*off. 

Whitred.  The  debt,  as  far  as  the  set-off  goes,  is 
destroyed* 

Abbott  J«  It  is  not  destroyed ;  one  debt  is  a  set-* 
off  against  the  other.  The  statute  giving  the  set-off 
says  expressly,  that  one  debt  may  be  set  off  against 
the  other. 

HoLROYD  J«    I  am  of  the  same  opinion. 
Baylby  J.    If  the  debt  was,  as  you  contend,  de- 
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stroyedy  it  might  be  given  in  evidence  on  the  general 
issue,  which  cannot  be ;  ;it  mnst  either  be  pleaded,  or 
a  notice  of  set-off  be  given. 

Rule  refused. 


CuLLiFORD  against  Dyche. 


181j. 
10/A  June. 

TO     BAILEY  shewed  cause  against    a   rule   of  The  Court  of 
A.  Moore,  to  set  aside  proceedings  for  irregu-  ^S^ot  stay 
larity ;  on  an  affidavit  that  the  debt  was  less  than  405.  proceedings 

•^  merely  on  an 

and  the  parties  resided  within  the  jurisdiction  of  the  affidavit  that 

f  o  the  debt  wai 

county  court  of  Somerset.  „ndcr  40f. 

Dam  PIER  J.  said  the  Court  never  attends  to  such  a 
suggestion,  unless  the  facts  appear  on  the  declaration, 
or  particulars  of  plaintiff's  demand,  and  not  where 
they  are  merely  shewn  by  affidavit ;  and  that  the 
Court  would  not,  on  such  a  motion  as  this,  decide 
the  merits.  In  this  case  the  affidavits  stated  the  debts 
on  both  sides. 

Rule  discharged,  without  costs  (a). 

(«)  Butaee4T.R.495.  5T.R.  64.  ^'Mter.  Gr^^itib#,35  Oeo-S;  and 
Tiddy  7th  ed«  5S7.    2  Prices  Rep.  8,  contra.  ^ 


Anonymous.  ^^^^' 

IpEAKE  shewed  cause  against  a  rule  obtained  by  Action  maybe 
Starkie,  to  set  aside  proceedings  in  action  brought  cSSfof  Grand 
in  Middlesex  for  less  than  409.  against  the  defendant,  Seanons  in 
who  resided  in  Caernarvon,  for  goods  delivered  to  him  delirend  to  a 
there,  on  the  ground  that  proceedings  should  have  ^["baJ'J^Ji. 
been  in  the  inferior  court ;  he  relied  on  Handwood  v.  «^  ^  Camar- 

.  vim;  and  pro* 

Leester,  2  Bos*  and  Put*  6\7.  and  mentioned  other  ceedings  inac- 
cases,  and  observed,  that  if  this  application  can  be  je/gtayed, 
supported,  action  by  late   act  cannot  be  brought  gj°||^!|f!f^ 
under  10/. 
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1815.  Starkie,  contra,  said  the  affidavit  was  not  safficienfc, 

•AHONTMoiri.  f^^  i^  did  not  Degatiye  delivery  of  goods  to  the  de* 
fendant  at  Caernarvon^  it  only  swore  that  they  were 
delivered  to  the  carrier  ia  London. 

Le  Blanc  J.  This  is  not  sufficient;  the  goods 
might  still  be  delivered  at  Caernarvon  ;  and  if  so,  the 
action  might  be  brought  there. 

Rule  absolute. 


^^^^'  Nabb  against . 

The  Court  win    'MM/'ILLIAMS  J.  shewed  cause  against  a  rule  of 
•toy  ff"*^*^^"  Campbell,  to  stay  proceedings ;  on  an  affidavit 

lDg[8  if  ft  d6~ 

fendant  be  saed  that  the  defendant  was  sued  by  bill  as  an  attorney, 

by  biU  as  an  at-      t.        i.  <. 

torney,  when     wnen  he  was  not  so. 

Jie  ia  not  one. 


Lord  Ellen  borough  C.  J.  He  should  have 
pleaded  it  in  abatement ;  as  if  he  had  been  sued  as  a 
peer,  if  he  was  not  so. 

Campbell  said  that  there  were  no  precedents  of  any 
such  plea,  and  was  about  to  refer  to  a  MS.  case^ 
Barthwaite  v.  Cooper,  when 

Lord  Ellen  borough  C.  J.  said,  upon  second 
.thoughts,  he  considered  that,  as  the  plaintiff  had,  by 
his  own  act  and  allegation,  averred  that  the  party 
was  an  attorney,  and  proceeded  without  any  process, 
jrhen  the  party  was  not  an  attorney  ^  the  rule  must  be 

Absolute* 


397 


SHIPS  AND  SHIP-OWNERS. 


1  Q  1  r 

Shirwell  against  Shaplock  and  others. 

lOM  Nov. 

ri^HE  Attorney-General  moved  to  set  aside  a  non-  When  a  con- 
sult.     The   action   was  brought  for   the  non-  ready  to  receive 
delivery  of  rums ;   they  were  unladen  by  the  master  |J*  o^i*of 
of  the  ship,  and  entered  at  the  excise,  but  incorrectly,  **»«  ^^^*  dcsir- 

^  "^     ouB  to  get  their 

and  therefore  they  were  seized.  The  rums  were  ship  clear,  nn- 
deliverable  to  Shirwell,  paying  freight ;  he  was  out  of  ^^^  enter^lt^' 
town  when  the  ship  arrived,  and  he  did  not  return  till  with  the  exdac, 

>  bat  erroneona- 

ten  days  after;  and  in  consequence  of  his  absence,  ly,  whereby 
the  owners  of  the  ship  bonded  the  rums  as  twenty-one  heM^rtbe  ' 
hogsheads  of  rum,  and  in  the  bill  of  lading  the  rum  ^'t^j^*''!^ 
was  described  as  twenty*one  casks,  ten  puncheons,  ten  consigneef  for 
pipes,  and  one  smaller  cask,  which  was  illegal.   There  very  of  the 
was  therefore  a  seizure  ;  but  the  properly  was  after-  buT of  Udkw 
wards  ordered  to  be  restored,  on  payment  of  40/.  and  ^*^  "">*  proper- 

'^  ''  ly  deicribe  the 

expences.  same. 

Le  Blanc  J.  I  thought  Shirwell  not  ready  to  do 
what  he  ought  to  do,  and  the  defendants,  as  owners  of 
the  ships,  had  done  nothing  wrong;  they  were  justi- 
fied in  clearing  their  ship,  and  the  bill  of  lading  did 
not  properly  describe  the  rums,  and  therefore  the 
entry  was  improperly  made ;  so  that  the  owner  of  the  . 
ram  occasioned  the  detention  and  damage,  which  the 
defendant  ought  not  to  bear. 

Lord  Ellenborough  C.  J.    The  action  seems  to 
have  been  brought  in  a  wrong  form. 

Rule  refused. 


S98 


SPECIAL  CASE. 


1816. 


9M  Feb. 


Buckle  against  Hollis^  Under-sheriff  of  HAf^rn. 


SforSe^e"*"  ^^SELEE  moved  for  a  ruk  umi,  for  the  defendant 
fendaat  to  ad-  to  admit  Certain  facts  in  a  special  case,  in  order 

hetM  necemry  ^o  raise  the  question  intended  to  be  raised  bj  the 
^nlSTa  n!^  judge,  and  to  amend  the  order  of  nisi  prius,  or  for  a 
^C^*  new  trial.   The  actioQ  was  brought  against  the  under- 

sherifTy  on  the  statute  for  serving  the  office  of  under* 
sheriff  for  more  than  one  year.  The  cause  was  tried 
before  Chambbe  J.  at  Winchester,  and  a  special  case 
reserved.  • 

Le  Blanc  J.  Yoii  must  have  the  rule  in  the  alter- 
native, so  as  to  give  the  other  party  an  opportunity  of 
either  admitting  it,  or  settling  it  in  the  only  way  in 
which  the  facts  disputed  in  a  case  can  be  settied,  namely, 

by  a  rule  nisi. 

Rule  Nisi. 

N.  B.  The  counsel  on  each  side  ha4  been  before 
Chambre  J.  on  the  subject:  no  cause  was  shewn, 
and  therefore  rule  absolute  for  new  trial ;  but  the  par- 
ties did  not  proceed  to  the  trial  at  the  next  assizes. 


isr 


iJ» 


^ 


%th  Nov. 


I 

Rex  against  Smith. 


Rnle  fiM  grant-    ^PANKIE^  for  the  prosecutor,  moved   that  the 
9M/«atobe  postea  should  be  handed  over  to  the  prosecutor, 

^^i^?t^,  *°^  ^^  ^  **  liberty  to  enter  up  a  judgment,  the  other 
and  for  him  to    party  neglectine  to  settle  the  case  reserved. 

be  at  liberty  to  '^      "^       ®  ®  ^    ,     .... 

enter  up  judg-  Rule  iVM*-. 

menti  defendant  haying  neglected  to  letUe  the  case  reseryed  in  fw  u}arra$Uo,  for  vmarpvif 
oiBoe  of  mayor  of  Cok^ter. 


sgg 


STAMPS. 


Perkins  against  Potts.  

lOM  Nov. 

JD£5T,  Serj.  moved  to  enter  a  nonsuit.  This  action  AnappniM- 

was  for  bailding  a  house  for  the  defendant,  and  require  an 
the  declaration  was  on  an  award  which  had  an  ap-  ^^l^i^^^h^ 
praisement  stamp,  hut  uo  award  Atamp.     Best,  Serj.  it  is  in  the  na* 
contended  that  it  has  been  decided,  that  where  the  award, 
persons  are  only  to  fix  prices^  only  an  appraisement 
stamp  is  necessary.  But  it  was  here  declared  on  as  an 
award. 

Lord  ELt'EKHoBOVOH  C  J.  An  appraisement  is 
in  its  nature  an  award,  as  far  as  the  subject  matter 
goes.  It  is  in  name  an  appraisement,. but  in  substance 
an  award.     It  is  final  on  the  parties. 

Rule  refused. 


Whsldon  asainst  Matthews  and  another. 


IS154 


<  ■  I         M 


^  5«A  NKf* 


g^  AMP  BELL  moved  to  enter  a  Terdict  for  the  de-  AstMopisoiiljr 
fendant.     The  action  was  for  goods  sold  and  ^!!!£Seapaper 
deUmved ;   there  had  been  a  partnershif)  between  the  ^l^^^ 
defendants,  but  not  by  deed :  tjie  notice  of  the  disso*  agreement  di- 
lution of  the  partnership  in  paper  was  produced  to  where'itb 
sbew.ita  dissalnUon.    To  this  CampbeU  objected,  that  ^ly.^a^^' 

there  was  no  6tamp.    ^  •  cridenceofan 

*  acknowledg- 

ment contained 

Lord  £llenboxouo«  C.  J.  A  stamp  is  necessary  not  ^i^i, 
wbere  the  instrument  is  used  difectly  as  an  agre^nent, 
but  not  where  it  is  introduced  merely  incidentally; 
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1815.        otherwise  it  woald  be  necessary  to  stamp  all  papers, 
Wheldon     This  was  only  used  as  evidence  of  an  acknowledge 
MATTHEwt.    ^^^^  by  ^be  defendants,  of  a  partnership  having  sub- 
sisted between  them. 

Campbell.    That  evidence  I  submit  ought  to  have 

been  rejected. 

• 

Per  Cubiam.    The  evidence  should  have   been 
admitted. 

Rule  refused. 


STRIKING  OUT  PLEAS,  &c. 


1811. 


2&tk  June. 


Croker  against  Sivewrioht. 


On  a  motion  to    QfTEPHEN  moved  for  a  rule  to  shew  cause  why  he 
pS^ofThe*^.  should  not  be  at  liberty  to  strike  out  a  plea  of 

nerai  issue,  and  the  general  issue,  and  to  plead  as  of  a  former  term. 

file  a  plea  that  o  /  r  ' 

the  plaintiff  was  that  the  plaintiff  had  been  convicted  of  felony;  and 

f^loiiy,^the°dc-  ^^^^  ^^  ^^^  mean  time  proceedings  should  be  staid, 
fendant  must     jjg  jj^d  annexed  to  his  affidavit  a  certified  copy  of  the 

prodace  acerti-  *  •' 

fled  copy  of  the  record  of  a  conviction,  which  the  Court  had  before 

record  of  con-  .  , 

Tictlon,  and      8Ai<i  was  neccssary. 

prore  the  iden- 
tity of  the  party 

oonrfeted.  B  AYLE Y  J.  asked  if  the  affidavit  0wore  to  the  identity 

of  the  party.  It  appeared  that  the  affidavit  was  headed 
in  the  cause,  and  then  went  on  to  say  that  it  was  the 
record  of  the  conviction  of  the  said  Croker.  Where* 
upon  the  Court  granted  a  rule  Nisi. 

On  2d  Jufj/  the  rule  was  discharged,  on  the  plain- 
tiff's undertaking  to  pay  the  money,  when  recovered, 
to  the  Lords  of  the  Treasury. 


1 


\ 
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STRIKING  OUT  REJOINDER, 


Gbrrard  against  Gaskell.  ^^^^* 

28M  Nov. 

J^ARKE,  J.  shewed  caase  in  the  first  instance,  on  RnietoprodiiM 

notice,  against  a  rule  moved  by  Chilty,  to  set  ^^^^^^^ 

aside  a  rule'  to  produce  the  record.    The  plea  was,  ^^9^  defwid- 

*■  I    •  1  1  1     *"*'  ■"■  struck 

judgment  recovered.    Replication  nul  tiel  record,  with  out  rejoinder  of 

.>»^.  J  rj  "o^'ji-      fw/ lie/ record. 

venfication^  and  prayer  of  damages.     Kejomder  by  when  a  motion 
defendant,  that  there  is  such  record,  and  day  given  to  ^  *?^^U!^*" 
produce  it.     The  defendant  struck  this  out,  and  then  no  costs  of  op* 
returned  the  paper  book,  with  notice  that  he  would  aiiowed,thougli 
rejoin  in  due  time.  •         inI?|riT^^***" 

Chiity  cited  1  Ld.  Raym.  550.  and  Tidd^t  Prac.(a) 
where  it  is  said,  that  where  the  repleader  concludes 
with  an  averment  and  prayer  of  damages,  the  issue  is 
not  complete  without  a  rejoinder;  and  in  this  case,  the 
rejoinder  having  been  struck  out,  there  was  no  com- 
plete issue,  and  plaintiff  was  not  at  liberty  to  rule  to 
produce  the  record. 

Bay  LEY  J.  This  motion  cannot  be  sustained.  When 
judgment  was  pleaded  on  one  side,  and  denied  on  the    / 
other,  there  was  a  fit  issue.    As  the  motion  is  opposed 
in  the  first  instance,  I  cannot  give  costs.     I  wish 
I  could. 

Rule  refused. 

(a)  7I<^  7th  ed.  782. 
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STRIKING  OUT  REJOINDER. 


1813. 

If  a  came 
where  then  is 
joinder  on  de- 
mnrreraad  no 
argwnent,  be 
ftruck  out  of 
thepeper»  no 
one  praying 
JndfiMnt,  the 

entered  it 


Anonymous. 

Wj^OLLOCK,  F.  moved  for  judgmeot  for  the  plain- 
tiff OQ  demurrer,  in  a  case  where  there  was  no 
argument.     The  cause  had  been  struck  out  of  the 
paper  when  called  on  in  due  order,  nobody  appearing 
to  pray  judgment  for  plaintiff. 

Lx  Blanc  J.  Where  it  has  been  struck  out,  it 
ought  to  be  restored  again. 

Ellsn  BOROUGH  C.  J.  Mtid,  from  this  time  we  will 
not  admit  of  these  motions ;  and  if  they  are  struck 
out  they  must  be  entered  again  in  regular  course. 


(a)  When  counsel  has  had  his  brief  in  dne  time,  and  is  aoddentaDj  or 
inadrertentiy  absent  at  the  time  tlie  common  paper  is  called  over,  tiie 
Court  win  now,  on  bis  moving  for  that  purpose^  allow  him  to  take  Jadf* 
ment  as  if  he  had  been  present. 
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SUBPOENA. 

1815. 

Bennett  against  Jones.  iImTw 

MMARRYAT  shewed  cause  against  a  rule  obtained  When  an  officer 

for  an  attachment  against  the  witness,  for  not  seired  with  a 

attending  the  trial  of  a  cause  after  having  been  served  J^JjJJ^*^ 

with  a  subpoena  to  produce  judgment  book,  to  prove  duce  a  jndg- 

day  of  judgment,  which  date  does  not  appear  by  any  the  penonal 

pf  the  records  of  the  office.     It  appeared  by  affidavit,  th^offiwH^^ 

that  when  the  subpcena  was  served  on  Mr.  Jones,  he  ncceMary,  he 

nnutbeinfoiiii* 

said  he  would  send  his  clerk  with  the  book.     The  edso^orthe 
clerk  accordingly  attended,  but  not  being  able  to  ex-  grant  an  atuch- 
plain  the  practice  and  the  nature  of  the  book,  the  ^'^g^^ 

plaintifF  was  nonsuited.  bavingattended 

with  ttie  book, 
though  plaintiff 

Per  Cubiam.    To  bring  the  officer  into  contempt,  was  nonsuited 
the  person  serving  the  subpoena  should  have  stated 
that  his  personal  attendance  would  be  necessary. 

Rule  discharged. 


SURETY. 


Atkinson  against  Carter. 


1818. 

25M  Abv. 

g^HITTY  moved  for  a  new  trial,  or  to  enter  a  non-  'Hie  considera<' 

\j/        ..       fTii_«  -.•  «        •    tionmustbe 

suit.     ini8  was  an  action  on  a  goarantee,  dated  stated  on  the 
in  1817,  and  as  follows:   *'  I  hereby  engage  to  pay  ^t^^j^^ 
you,    on   Mr.  Thomas  LtMnb^s  account,  50/.,  at  the  not*«ofw>n- 

pajfinent  by 

expiration  of  the  asaai  credit,  on  the  event  of  any  principal,  or 
deficiency  on  his  pari  so  to  do."    It  appeared  that  tanty,  leema 
Lamb  had  beeome  bankrupt.     Ckitty  objected  on  the  J^^S^^*** 

proved.   Semi.  **  credit/'  and  '^oaaal  credit,"  are  synonymous.    Notice  to  produce,  serr-^ 
ed  at  eight  o'clock  of  erening  before  trial,  too  late. 
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1818.  trial ;  1st.  That  a  consideration  was  not  staled  in  the 
Atkimsok  guarantee.  2d.  That  there  was  a  variance ;  the  decla- 
cSmi  ration  describing  the  guarantee  as  "  credit"  generally, 
and  in  the  guarantee  the  expression  was  ^*  usual 
credit.''  3d.  That  notice  of  the  nonpayment  by  the 
principal,  and  of  demand  of  payment  on  the  defend- 
ant, were  stated  and  were  necessary,  Cro.  Jac.  500.  but 
there  was  no  proof  of  any  demand  on  the  defendant ; 
a  notice  to  produce  a  letter  demanding  payment  was 
served  only  at  eight  o'clock  in  the  evening  before  the 
trial,  which  it  was  submitted  was  too  late  (a). 

Abbott  C.  J.  I  thought  that  the  notice  served  at 
eight  o'clock  the  night  before  the  trial  was  too  late.  I 
thought  there  should  have  been  a  demand ;  but  I  re- 
fused to  nonsuit  the  plaintiff  on  that  ground. 

Marryat  and  Gaselee  cited  fVain  v.  Walters,  5  East, 
10.  Slade  v.  Gill,  9  East,  and  14  Fes.  jiin.  and  con- 
tended, that  if  it  were  necessary',  the  consideration 
sufficiently  appeared  on  the  face  of  the  guarantee; 
and  there  was  no  variance,  and  no  demand  or  request 
on  the  principal  or  surety  was  necessary. 

The  Court  intimated  a  decided  opinion,  that  the 
fM>tice  to  produce  was  served  too  late,  and  therefore 
that  the  defendant  was  not  bound  to  produce  the 
letter;  but  they  overruled  the  second  and  third  objec- 
tions,  saying  as  to  the  last,  that  no  notice  or  demand 
was  necessary,  for  that  a  surety  was  bound  to  enquire 
and  inform  himself  whether  or  not  the  pjincipal  had 
paid  :  besides,  it  appeared  that  the  principal  had  be- 
come bankrupt,  which  excused  a  demand  on  him,  or 
notice  to  the  defendant.  As  to  the  first  objection,  the 
Court  took  time  to  consider ;  and  ultimately  decided 
that  the  guarantee  was  insufficientyfornot  distinctly  dis- 
closing on  the  face  of  it  the  nature  of  the  consideration. 

ia)  5  Esp,  Rep.  46. 
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TITHES. 

1818. 

Paynton,  Clerky  against  Isaac  Kirkby.  lalTl^ 

TE^RERE  Serj.  moved  to  set  aside  a  verdict  ob-  Parol  com- 

tained  for  the  plaintiff  at  the   Cambridgeshire  STtithesftra 

summer  assizes,  before  Mr.  Baroo  Gbamam,  in  an  S^SdcowT 

action  for  not  setting  out  tithes  in  the  parish  of  Dod-  with  tlw  occu- 

^  pation  of  the 

dingiim.    In  1812,  John  Kirkby  being  then  occupier  of  tenant.   The 
the  land,  entered  into  an  agreement  for  payment  of  ^^^ 
a  composition  in  lieu  of  tithes  for  sixteen  years, ,  and  fonncroccuplcr 
paid  such  tithe  until  the  year  1816,  when  he  gave  up  evidence  of 
the  farm  to  Isaac  Kirkby,  the  defendant.    This  action  ^*  °*^  ^"^" 
was  brought  against  Isaac  Kirkby  for  not  setting  out 
tithes,  and  for  retaining  them  during  the  year  1816; 
and  in  answer  to  the  action,  the  agreement  with  John 
Kirkby  was  set  up.    The  tithes  in  question  formed  a 
part  of  those  embraced  by  the  contract. 


(a)  It  has  been  determined  in  a  ooort  of  equity,  that  where  a  oompo- 
aUon  is  made  for  tithes,  and  the  incmnbent  dies,  and  his  soccessor  re- 
ceives the  next  payment  doe  onder  the  oompositkm,  the  execators  of  the 
deceased  incumbent  liaTe  a  right  to  a  rateable  proportion  of  the  money 
paid,  with  reference  to  the  diflterent  periods  of  enjoyment.  Apuky  r. 
ffanUwarih,  2  fb.  and  Bmmw,  331.  Bnt  see  WUMamt  t.  PoweU,  10  Bmti, 
269.  However,  the  composition  determines  on  the  death  of  the  incmn- 
bent, and  his  successor  is  not  obliged  to  give  notice  of  Us  in! ention  to 
take  the  tithes  in  Idnd  ;  bnt  If  the  successor,  after  induction  into  the  be- 
nefice, accept  tlie  comporition,  such  acceptance  will  be  deemed  a  confirm 
mation ;  and  in  order  to  determine  the  composition,  a  regular  notice  must 
be  gi?en.  Brown  r,  Bta-kw,  3  OwUBm  on  Tithes,  1001.  BmUmy,  294. 
10  iSofl,  272.  Hie  notice  to  deteimine  a  composition  is  analogous  to  a 
notice  to  quit  on  a  liolding  of  lands,  andlherefore  sliould  be  half  a  year's 
notice,  tnSag  at  the  expiration  of  the  year.  Wyimii  t.  TWdl,  1  Ifof.  & 
Pifl.458.  TeBr.  fTibm,  12  Eait,  93.  While  tiie  composition  subsisti, 
the  tenant  cannot  set  up  as  a  defence  to  an  action  for  money  due  upon  it, 
^  that  the  piaintiff  was  simoidacaUy  presented.  Broohi^  ▼.  Waiit,  2  Margk, 
38.    6  Tmmi.  333.  S.  C. 

VOL.  11.  2   B 
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1818.  Batlby  J.    On  the  change  of  occupation  the  con- 

Patnton       ^^^^  ^^  ^^  ^'^  ^^^'    ^^  ^^  ^^^  detennined  (b)  that 
ckrk,agmmti   ^  thcse  Contracts  are  personal,  and  cease  on  the 

IlAAC  KiRKBT.  * 

change  of  occupier  or  incambent.  When  the  agree- 
ment is  not  by  deed  it  is  merely  personal^  and  ceases 
with  the  change  of  occupation. 

Abbott  C.  J.  Tithes  cannot  be  let  except  by 
deed^  The  composition  for  retainer  may  be  by  p««pl, 
but  then  it  is  personal.  The  evidence  of  what  the 
fonaier  occqpicr  paid  is  prima  fade  evidence  of  the 
value,  unless  ^  (^ange  of  circumstances  is  shown. 

Rule  reftts«d. 

{Jk)  JiH*vf  T.  Uritkk^,  T.  T.  1119,  nts  dM. 
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TRADE. 


Hayward  against  Young. 


1818. 


20th  Nov. 

^y^ASELEE  moved  for  the  defendant^  to  set  aside  a  Abondbyan 
verdict  for  the  plaintiff,  in  an  action  on  a  bond,  toM^^^ii^ 
conditioned  not  to  set  up  as  surgeon  or  man-midwife  ^*  wiAin  ao 
in  the  town  of  Aylesbunf,  or  within  twenty  miles  ;  he  iUeg^  as  in  re- 
objected  that  this  bond  was  void,  as  in  restraint  of  trade  (a). 
trade. 

Abbott  C.  J.  May  not  the  business  of  an  apothe- 
cary; extend  for  twenty  miles,  and  might  not  the  set- 
ting up  within  that  distance  be  injurious  to  him? 
The  principle  so  luminously  laid  down  and  com- 
mented upon  in  Mitchell  v.  Rqfnolds,  1  Peere  Wm$. 
181.  where  Lord  C.  J«  Parkeb  said,  that  it  was  quite 
out  of  the  question  to  argue  it  in  such  a  case,  is  com- 
pletely applicable  to  the  present. 

Judgment  for  the  plaintiff. 

(a)  See  alio  4  Ea$ty  198.  8  JBoif,  80,  as  to  argnments  and  role  on 
tins  snlject.  In  Dmna  r.  Mamm^  5  T.  R.  118,  a  bond,  not  to  practise 
within  10  miles,  was  eoasidefed  valid. 


Hbarn  against  Gripfin. 


1815. 

3U/  Jan. 

/WBBOTT  for  defetxlant,  argued  io  support  of  a  de-  An  agreement 
mnrrer  to  a  declaratioti,  which  stated  that  plftilMiff  JSSS^S^ 
was  the  pfroprietor  of  the  one  coach,  and  the  deftedant  not  to  oppose 

»      •  eacn  other,  or 

proprietor  of  anotlier,  and  that  an  agfeement  was  charge  higher 
made  between  them  that  they  should  not  run  in  oppo*  ^^^''  " 

2Ef 


t 


OBHTiif. 
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1815.  lidon  toeacb  other^  but  should  each  charge  the  same 
Uj^^p  prices  to  passengers.  This  stipulation,  it  was  urged, 
was  in  restraint  of  that  competition  in  trade  which  is 
so  conducive  to  the  inteiest  of  the  public,  and  con- 
sequently was  void. 

Ellbndoroi7oh  C.  J.  How  can  you  contend  that 
it  is  in  restraiot  of  trade ;  they  are  left  at  liberty  to 
charge  what  they  like,  though  not  more  than  each 
other  1  and  by  the  agreement,  particular  days  and 
times  for  each  to  run  in  the  week  are  fixed.  This  is 
merely  a  convenient  mode  of  arranging  two  concerns 
which  might  otherwise  ruin  each  other- 

Abbott  then  observed  that  there  was  a  stipulation  not 
to  be  engaged  in  other  coach  concerns,  and  that  Fagg, 
ofHolbom,  should  not  have  any  concern  in  any  other 
coach.  The  whole  deed  upon  oyer  was  before  the 
Court,  and  the  Court  will  not  support  this  contract; 
there  is  no  consideration  but  the  mutual  restraint. 
There  is  no  averment  that  they  continued  to  run  their 
coach.  There  was  no  partnership  interest  between 
the  plaintiff  and  the  defendant.  They  were  pro- 
prietors of  different  coaches,  and  the  covenant  was  in 
restraint  of  the  other  coach,  though  the  party  cove- 
nanting might  cease  to  run. 

Baylby  J.  If  one  ceases  to  run,  is  not  the  con- 
tract then  at  an  end  ?  and  if  you  do  not  perform  your 
part  of  the  contract  you  should  shew  your  excuse. 
A  general  restraint  is  bad. 

Ellenborough  C.J.  If  this  argument  could  be 
sustained,  then  a  covenant  in  an  indenture  of  part- 
nership, that  neither  of  the  parties  should  be  engaged 
in  any  other  business  with  any  other  persons,  would 
not  be  good,  because  it  might  prevent  the  public  from 
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having  the  advantage  of  his  industry  in, another  busi-        1815. 
ness.  Each  contracting  party  here  has  one  day  to  work       hbarn 
his  particular  coach.    Nor  is  there  any  limitation  as      ^^^j,, 
to  size  of  the  coach ;  the  defendant  may  have  a  long 
coach.    This  agreement  does  not  preclude,  a  third  or 
more  persons  firom  starting  in  opposition  to  plaintiff 
and  defendant. 

This  casewas  aftarwards  settled. 


» 


i* 
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TREASURER  OF  COUNTV. 


W.  B.  Mainwarino,  Esq.   Treasurer  of  the 

County  of  Middlesex.  1^16* 

2UN99. 

]\riCHOLSON  moved,  on  the  statute  53  Geo.  3.  Andeuponthe 

c.  lid.  s.  6,  and  on  a  certificate  of  the  treasurer  muimxxxi 
of  the  county  of  Swrrtyy  for  a  rule  calling  on  the  JJ theS««raS 
treasurer  of  the  county  of  Middletex.  to   pay  over  ofthecoantyof 

•^  '  tr  J  Surrey  for  the 

money  expended  for  the  relief  of  a  prisoner  in  the  ezpenceofre* 
King's  B(ench  and  Marshalsea  prisons,  to  the  treasurer  aj^erln  She 
of  the  county  of  Surrey.    He  said  the  statute  pre-  ^^^^^J^ 
scribed  this  mode  of  proceeding,  on  the  production  of  priaoni,  on  the 
the  certificate  of  the  treasurer  on  oath,  and  that  the  c.  113,  i.  6,' re- 
words of  the  statute  are  "  neglect  or  refuse,"  to  the  ?3^J^31«J 
former  of  which  the  certificate  amounted.  wfiMaiwerenot 

sworn  to. 

Bayley  J.  You  should  have  an  affidavit  of  the 
application  and  rrfusal,  or  that  Mr.  Mainwaring  is  out 
of  the  way ;  and  not  having  that,  the  motion  is  pre- 
mature. 

Rule  refused. 
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TRESPASS  FOR  MESNE  PROFIT. 


1816. 

2d  May. 


Chamibr  and  Pustow  against  Lungon. 


A  joint  action     WMLOSSETT  Serj.  moved  to  enter  a  nonsuit  in  an 

nurnmnonro-      MM 

fitsmajbe  action  of  trespass  quart  clatmimjr^,  for  mesne 

^^^du^  profits.  The  defendant  pleided  t)ie  general  is^ae,  and 
aon  of  plaintiff  /,ft^„|„|  tctiementum.      On  the  trial  the  record  in  an 

in  fgectmenty 

after  recovery  action  of  ejectment  was  produced,  stating  several  de- 
tiiongli'tbm  mises  of  the  present  plaintiffs,  but  no  joint  demise. 
^^"aJ^  The  possesww  had  bee«  ^liveM  to  m  i«ent  sent  Ij 
by  eafili.  the  plaintiffs'  attorney.    The  olgectt^n  was,  that  this 

did  not  support  a  joint  action  of  trespass. 

Bay  LB  Y  J.  Suppose  they  were  t^ants  in  com^ 
mon.  The  judgment  in  ejectment  aflirmed  that  90HBi(e 
title  in  part  was  vested  in  each. 


Lord  Ellen  borough  C.  X  PossesaJUm  was  dee 
livered  to  an  ageat  of  both,  w^ich  is  prima  fack 
evidence  of  the  possessioa  of  both* 

Bay  LEY  J.  U  w^  a  general  verdict,  which  affirms 
a  title  in  part  ia  each* 

Rule  refused. 
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TRIAL- 

1816. 

Anonymous.  

3dJufy. 

OCARLETT,  on  a  former  day,  had  obtained  a  rule  An  affidarit, 

to  shew  cavM  why  the  trial  shoold  mot  be  put  off,  witomv  not 

on  an  affidavit  that  a  material  and  necessary  witness  ^^5^  J^^ 

ifl  the  cause  wad  absent,  and  was  not  (under  drettn-  'mrmemkme^f 

stteees  stated  bt  the  affidavit)  likely  to  retofn  till  a  iwe«#toth4 

certmr  day.  SiSf****^ 

Giford  now  shewed  cause^  and  contended  that  ihe 
affidatii  wa*  insntteiMil,  oa  the  groiNMi  that  it  did 

dot  poriciveiy  state  ih^  he  tras  expected  to  teittm  em 

that  day. 

LoBB  £ll»nwo«o9o«  C^  J.  An  affid^vii  that  a 
material  witness  is  ii6t  nkety  tor  tetufn  <«tttil  Mdh  « 
day^  is  an  implisd  assertion  that  he  is  expected  to  re- 
tttrtt  then,  and  mxh  an  ymHertiam  \sfwk  which  petjoty 

could  be  assigped. 

^le  absolute. 


Assignees  of  — — *—  cufoimt 


diM> 


1814. 


9tk  Nov. 

^URJfOOD  moved  to  pat  off  the  trial  of  five?  The  Court  wUi 

causes,  on  the  ground  that  a  petition  was  Wore  ^^}  ^^^ 

the  Chancellor,  as  to  the  comtfii^ion  of  an  act  of  brought  by  the 

'  w  t  ^         asMgnees  of  a 

bankruptcy,  and  that  they  could  not  safely  proceed  to  banknipt,  be- 
trial  bdfbre  it  was  heard,  and  that  it  was  to  be  heard  ^^dm^ 
next  petition  day.  SSSSwoiof 

Loan  EllbKbobough  C.  J.  If  we^  granted  Ah 
rsky  ik  would  be  a  nsoeipi  to  cany  all  oasea  of  thia 
natore  over  tlte  term,  for  flie  party  IM  6tAf  to  file  pe** 
tition  to  do  so ;,  £or  it  is  the  course  in  the  Coort  of 
CfaftDeevy  no^  to  bear  thea  tit  after  Terns. 

Rule  Nisi  refused. 


liankiiiptcy. 
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TURNPIKE  ACT. 


1814. 

Phillips  aeamst  Harper. 

I7M  May. 

The  exemption*  dWBBOTT  stated  that  this  was  an  action  for  money 
nUw^ke  had  and  received,  to  recover  back  tolls  paid  bj 

act,  13  Gm.  3,  . 

c«  84y  firom  pe>y- 

ment  of  toU  by  ^a)  The  statute  (13  Oeo.  3,  c.  84,  s.  34,)  provideB  that  no  toU-gale 
^^JUJJ^I^J^  ahall  be  erected  on  the  ride  of  any  tornpike  road,  anlessordered  by  the 
and  not  going  '  troatees  at  a  meeting,  after  twenty-one  days  paUic  notice,  given  in  writ- 
100  yards  ing,  aiBzed  npon  all  the  toll-gates  erected  on  soch  roads,  and  also  in 

tiiereon,  iscon-  ,om^  public  newspaper  drcnlated  in  that  part  of  the  coontiy,  qiediying 
^es^cc^'  the  place  where  such  ride-gate  is  proposed  to  be  erected ;  and  nnleas 
merely  ctm*-       nine  trustees  at  least  (being  a  minority  of  those  present)  shoold  rign  the 

5  the  road  Mid  order  at  snch  meeting ;  and  that  no  person  slioald  be  liable  to  pay 
toll  at  any  toll-gate  erected,  or  to  be  erected,  across  or  on  the  ride  of  any 
turnpike-road ;  ot  be  subject  to  any  penalty  for  any  carriage,  horse,  or 
beast  which  should  only  ctom  snch  road,  and  not  pass  above  one  hundred 
yards  thereon,  except  over  some  bridge^  erected  at  a  conriderable  expense 
by  the  trustees  of  soch  turnpike-road ;  any  thing  in  this  or  sny  other 
statute  notwithstanding*  The  provlrion  in  the  new  act,  3  G«t,  4,  c.  \2S, 
s.  45.  is,  that  no  toU-gete  shall  thereafter  be  erected  on  the  ride  of  any 
turnpike-road,  unless  the  same  be  ordered  by  tlie  trustees  or  oommis- 
rioners  at  a  meeting,  of  which  fourteen  days  public  notice  shall  have  been 
given  in  writing,  afllxed  upon  all  the  toll-gates  erected  on  such  road  within 
ten  miles  of  the  place  where  such  intended  gate  is  to  be  erected,  and 
-adthin  the  trust  for  erecting  the  same ;  and  also  in  some  public  news- 
paper circulated  in  that  part  of  the  country,  specifying  the  place  where 
such  toll-gate  is  proposed  to  be  erected ;  and  unless  five  trustees  or  com- 
misrioners,  at  least,  shall  sign  the  said  order  at  such  meeting ;  and  the 
exemption  from  toll  is  contained  in  the  32d  section,  whidi  enacto,  that  no 
toll  riiall  be  demanded  or  taken  by  virtue  of  that  or  any  other  act  of  par- 
liament, on  any  turnpike  road,  for  any  horses  or  carriagea  which  ahall 
only  cross  any  turnpike-road,  or  shall  not  pass  above  one  hundred  yards 
thereon  (the  diqunctive  being  used  instead  of  the  copulative,  and  the 
exception  as  to  passing  over  a  brUge  erected  by  the  trustees  bring 
omitted).  Tliere  appears  to  be  some,  though  very  slight  distbction, 
between  the  ease  of  PkOI^  y.  Harper  an^  that  of  JT^ifsr  ▼.  Oxtnktm, 
5  TnatL  340,  where  the  defendant  passed  through  a  gate,  at  whieh  the 
tolls  payable  for  carriages  passing  that  road  were  collected,  and  continued 
upon  the  turnpike-road  until  he  came  to  alane  turning  off  on  the  jmbm 
tide  of  the  turnpike  road  on  iiriiich  he  entered  it  (the  laoe  leadinig  to  hia 


HAimR. 
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the  plaintiff.  The  defeDdant  pleaded  the  general  issitei  1814. 
and  a  Terdict  was  found  for  the  plaintiff',  sabject  to  a  y^^ 
case,  from  which  the  foUawing  facts  appeared:— •The- 
turnpike-gate,  through  which  the  plaintiff  passed,  was 
situate  near  a  bridge.  By  the  turnpike  act.  Id  Geo.  3, 
c.  84,  no  side-gate  can  be  erected  without  leave  of  the 
trustees ;  and  no  toll  is  payable  for  only  crossing  the ' 
road,  and  not  passing  above  one  hundred  yards  there- 
on. The  bridge  was  not  a  county  bridge.  Hie 
side-gate  had  been  erected  near  the  bridge  within  the 
last  few  years,  and  long  after  the  passing  of  the  act. 
It  was  more  than  one  hundred  yards  from  the  bridge. 
By  an  inclosure  act  the  new  road  was  set  out;  and 
those  who  go  the  new  road  ga  only  nine  or  ten  yuds 
alcng  the  turnpike  road.  But  it  was  contended,  that  they 
were  liable  to  toll,  since  they  went  along  the  road  ii^  a 
straight  line,  and  not  in  a  cross  or  oblique  direction. 

I4B  Blanc  J.  Then  the  plaintiff  contends  that  a. 
party  is  not  liable,  unless  he  go  one  hundred  yards 
upon  the  road  ? 

Abbott.  Certainly.  Tlve  road  mentioned  is  a  road 
set  out  under  an  Inclosure  Act,  and  not  a  turnpike 
road. 

■ 

Loai>  Ellenborougu  C.  J.  As  soon  as  a  per- 
son sets  a  foot  upon  a  road,  he  has  used  a  road ;  but 
here  there  is  an  exception,  if  a  person  uses  a  road  in 
croMtiig,  for  one  hundred  yards.  [Dampier  J.  The 
case  states  that  he  was  passing  along  the  road  towards 
Abingdon.  Abbott  said  that  was  another  trust.  ] 
These  acts  apply  to  the  particular  district  to  which 


lime-kfln)  $  he  did  not  pats  alons  the  tantpike  road  quite  one  hundred 
yudsy  and  did  not,  aa  the  case  itated,  eroia  the  road.  The  Court  how- 
erer  held  tiie  case  within  theexemption ;  and  said,  that  the  statnle  meant 
to  exempt  carrisfes  makings  very  sfii^t  ose  of  the  road. 
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1914.  they  kAhf;  md  the  tolls  ihould  be  applied  lo  the  m- 
pain  of  tb«i  diMnct.  H«r«  the  toU  becontc*  ps/aUe 
wilkiD  thr  dittnctof  Ibc  trwteei. 

AbiaU  Baid  the  difference  arose  irom  the  circam- 
stasce  of  the  tolU  being  payable  according  to  the 
qoantitj  of  load  paued  over ;  viz.  one  bondred  yardf. 
The  fint  questioa  ia,  what  ii  meant  by  such  road :  the 
croning  is  not  the  material  part  of  the  secticW' 

Daupier  J.  Crossing  might  raise  a  line  qua  nan  .■ 
crossing  and  keeping  on  one  bnndred  yards,  are  Ae 
words  of  (he  act, 

Lprd  EtojairsoBOuoH  C.  J.  The  voids  ate  cross- 
ing the  road. 

Bahfieb  J.    He  mtut  cross. 

LoBo  Ellenbobouoh  C.  J.  Crossing  is  the  prin- 
dpol  part  vrtiieb  the  legislatare  memt  to  privUeg*. 

Bat  LET  J.  It  is  substantially  the.  same  road^ 
though  under  different  trusts. 

LoBD  Ellenbobouoh  C.  J.  Tbis  generiJ  act  ap- 
plies to  all  turnpike  roads.  The  words  "  across,"  Sic. 
are  too  strong  for  ns  to  get  over. 

Ls  Bt-AttcJ.  Yoarai^;anientwoaM  go  the  extent 
of  shewing,  that  if  a  man  tiad  a  house  vitliin  one 
bondred  jatde  of  s  ttmrpike-gate,  be  would  nerer  pay 
the  tolt. 

Gatriee,  aassnu  amtet  lefeived  to  a  late  case  from 
DcMMsAwe^  fcpoited  in.  the  lest  uoMber  of  TaswMn 
(Jlfofbr  T.  Oxenham.  5  Taunt.  340). 

TfjMriBK  J.  Tbere  tbey  went  otit  on  the  same 
side  o£  the  road. 

M— sail  entered. 
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UNDERTAKING. 

1815. 

Anonymous.  

TT  AWES  V.  shaved  cause  against  a  rale  obtained  A  general  nn- 
by  JtoM^  calling  on  Messrs.  FFiliikire  and  Boulian,  ^Sm^toJ^ 


aitorniet  for  the  defendant^  to  pot  in  bail  porsoant  to  ^SZl^^S^SSlIi 
tbeir  nndcrtakingi  which  had  been  given  befoiethe  hiAtopiiiB 
actk»i  was  brooghty  ^  to  appear  to  any  process^"  icoom»^>. 
BailaUc  process  had  been  med  oat,  indorsed  for  lOOOJL 
Lawe$  contended^  that  ondev  this  UBdortakii^  the  aft* 
tomiea  wora  nol  to  be  called  vpen  to  put  in  bafl. 

Ro8$,  contra,  contended,  that  as  the  debt  was  1000^. 
and  Ae  defendanti  had  lefnsed  to  pay,  die  andortaking 
lajist  be  nndastood  between  the  paxties  to  affly  to 
b«kUe  process^  ^ 

Pbb  CvmiAic»  The  nndertaking  mnat  be  nnder 
stood  to  apply  siaaply  lo  the  appearance  in  the  eaose, 
and  not  to  the  patting  ia  of  special  bail.  It  is  tbe 
uaaal  practice.  It  was  only  int^ided  to  save  trouble^ 
and  to  prevent  the  defendant's  being  personally  served 
if  it  wiB»  common  process. 

Rule  discharged  with  costal 

[There  was  no  arrest^  although  Lawes  contended 
there  had  been  something  eqaivalent  to  an  arrest* 
which  was  a  waiver  of  the  undertaking.  But  the  case 
was  not  decided  on  that  ground.] 


(a)  But  an  attonieT'f  nnderUkiog  to  put  In  fpedal  ball  made  to  the 
pluntiffy  may  be  enforeed  by  attachment.  Stdgwarth  t.  Spmn,  4  Bma^ 
229.     lT.1t422.  2W,231. 
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VENDOR  AND  PURCHASER. 


Kino  against  Piucb. 

ibe  vendor  of    fllHIS  was  an  actioa  for  the  keep  of  a  hone.    The . 
idadi  ^  con-  defendant  had  sold  a  hone  to  the  plaintiff,  and 

lo&miil^-  ^(ci^&i'ds  rescinded  the  contract;  and  the  question 
2  ^^^j!?'  ^*®  ^  ^  ^®  liability  of  the  defendant  for  the  keep  of 
duHnff  the  time  the  hone^  which  had  been  delivi&ed  to  the  plaintiff  at 

tiieSyofthe    ^^  ^™^  ^^  ^^  ^^^9  ^^  ^^  }ii&tn  kept  by  him,  until. 
•*"****•  the  contract  was  rescinded. 


Abbott  C.  J.  The  defendant  having  rescinded 
the  contract  entered  into  by  his  wife,  for  the  sale  of' 
the  horse,  at  some  distance  o£  time  after  the  contract 
was  made,  must  nevertheless  be  taken  to  have  re- 
scinded it  from  the  day  it  was  entered  into.  The 
horse  was  kept  by  the  plaintiff  in  the  intermediate 
time,  and  it  was  received  back  by  the  defendant,  im-^ 
proved  in  value  by  the  keep  which  the  plaintiff  had 
bestowed  upon  it.  We  think,  therefore,  that  the  ver- 
dict, by  which  the  defendant  is  rendered  liable  for  the 
keep,  is  correct. 

Rule  refused. 
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Shbpheard  against  Hall. 


absolute  in  finl 
instance. 


1817. 
17c4  Nc9. 

MM'ARRIOTT  moved  to  change  the  tenue  in  an  Vennedumged 
^"  action  of  assault.  IL'S'VSS 

Xhe  Coubt  much  doubted  whether  it  was  allowed 

m 

in  assault^  and  at  first  granted  a  rule  nisi. 

But  Gumey,  amiais  curia,  having  stated  that  it  had 
been  done  in  actions  for  criminal  conversation,  and 
libel.  (See  Gerard  v.  Hodge,  10  East,  32.  3  Term 
Rep.  30.    1  Brod.  and  Bingh.  2990 

Thb  Coubt,  afier  consideration,  informed  Marriott 
that  he  might  take  ^is  role  absolute  in  the  first  in- 
stance. 

1816. 

Anonymous.  oZTTT 

QfPANKIE  moved  to  discharge  a  rule  to  change  the  A  motion  to 
^  venue.    The  action  was  by  original  against  three  t^^J^^u 
defendanU,  and  the  motion  to  change  the  venue  was  |^  ^i^.^ 
by  one,  the  other  two  having  suffered  judgment  by  »nts  nithovt 
default.    There  were  many  cases  which  decide  (a),  that  the  othw  two, 
where  there  are  more  than  one  defendant,  the  venue  ^^^Sbw}!^ 
cannot  be  changed  by  one,  because  he  cannot  oblige  "o^i^  jndgw 

incnt  by  ds* 

the  others  to  undertake  that  error  shall  not  be  assign-  iknlt»  and  ool- 

%  t»  n  •*!  Indfld  with  (bs 

ed  for  want  oi  an  original.  plaintiff,  as  it 

■  was  sonestedy 

(•)  nA  BrmdMty  and  otiun  t.  Rifpm  and  otlMrs,   5  Tmmt.  87.  |^^^^ 
Graver  ▼.  Tkaekery,  MifiSl,  in  C.  P.  that  mnm  cannot  be  cha^gsd  into  ,^|  (^^^ 
connlgr  fslstins,  in  an  action  bj  originali  at  the  instance  of  one  only  out 
of  several  delendantSi. 
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1816.  littledale  shewed  caase,  and  suggested   that  the 

ANoimionf.   ^^onsent  of  the  two  other  defendants  coald  not  be  ob- 
tained, becaose  they  had  colladed  with  the  plaintiff. 

Rule  Mst. 

On  the  27th  May,  the  rule  was  made  absolatey  the 
consent  of  the  other  defendants  being  considered  ab- 
solately  necessary. 


1815.  . 

Anonymous. 

The  tman^  of     /WD  A  MS  moYcd  to  change  the  venue  from  MiddU-- 
terial  eridence,  sex  to  Narthanq>ton$hire.    The  action  was  against 

tt^^!^  M  ^  ^«ff  ^^^  ^  escape.    The  affidavit  did  not  state 
to  enabio  the     whether  the  escape  was  on  mesne  or  final  process. 

pkiiitiff  to  "^  ^ 

Dfing  bedc  the 


touuae-      Dampier  J.    The  issuing  of  the  writ  must  be  ma** 

mmmw  0&  •&€  QBDSb  ^^m 

imdertakiiig;  terial  evidence  here.    They  will  be  able  to  bring  the 

i^t^Sr^^.  MMe  back.    But  you  may  have  at  that  risk  si  role 

^^^the  twMiie  njfi.    In  mi  action  Sat  intiriagiag  a  patent,  the  veatm 

eheiMied  from  cannot  be  changed  from  Middiesex  to  any  other  cooaty^ 

NortkaMpiom-    the  patent  being  the  substratum  of  the  action.     Ca* 
«Unf  oMAmle    ^^^^  ^  Q^^^^  g  T  jj    3g3     Kemingian  v.  Churtles, 

2  M.  and  S.  36. 


^^^^*  Anontmous. 

20th  Ua0. 

Rrie  mMgng^  W ITTLEDALE  moved  for  a  rule  nisi,  to  change 

^^^^P  the  venue  from  London  to  York.    The  action  was 


dtm  to  Yorif  four  witoesief  Imng  at  Leedt  and  only  one  of  the  fccts  oocarrio|f  fai  Zofldbii(«). 


(e)  Bat  Me  thai  the  wMwcaaBetSafsneiftl  he  changed  in  an  aetion  oaa 
UU  of  exchange,  &e.  TUU,  633»aad  1  T.  R.  571,  argued.  And  it  has  been 
held  in  C.  P.  that  in  an  action  by  an  attorneyfor  an  escape,  it  is  note  sofl- 
dent  ground  for  deriadng  from  the  genenl  rule  not  to  etisnge  tiie  wame 
in  such  a  case,  that  the  wititMWS  on  bt^  ildea  reilde  In  the  eounlsr  to 
ivhich  the  venae  u  ulshetf  fo  he  changed.  2  Monk*  1S9.  The  GmbC 
faowerer  wBEL  sometfanes  on  a  spertd  gnund  gmrt  a  vAbfot  dnn^giiig  ttie 
vtnue^  although  it  is  \M  in  the  proper  county.    See  TH^  690,  sad  jmT, 
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on  a  bill  of  exdiange ;  aod  he  moTed  on  an  aflUtaTity        1814. 
that  four  witnesiea  were  at  Leed$,  and  only  one  fact  anomiImva. 
occurred  in  London,  which  was  admitted.    And  the 
Court,  nnder  the  special  circamstances  of  the  case, 
granted  a 

Role  Itftif • 

eren  in  an  action  on  a  specialty.  1  T.  R.  781 ;  and  Anon.  June  20^  1816, 
wher9  the  vamt  was  clianged  in  an  acdon  of  debt  on  bond,  on  an  aifida- 
▼it  that  an  the  iritnessesliTed  in  the  eoontf  to  wUch  tfaeMmie  was  desii^ 
Id  be  altend. 


Atkinson  against  Sadlbr.  ^^^^' 


28c*  Jt 

ipARKE  moved  to  change  the  venue  from  York  to  ^^^  ^^ 
London,  the  cause  of  action  having  accrued  in  ^^  ^ 
the  river  Humber,  in  the  county  of  York,  on  the  ground  vemefromTork 
that  several  material  witnesses  were  in  the  Greenland  witnesses  being 
trade,  and  would  be  absent  at  the  tkne  of  the  York  ^^^^SJTii^' 

assizes.  wonld  be  ab- 


oftkelWia*^ 

The  Court  granted  a  rule  nisi,  to  shew  cause  be- 
fore a  Judge  at  Chambers. 


1816. 

Anonymous.  , 

WhFkb. 

W9ULLER  shewed  cause  against  a  rule  to  change  The  Court  win 
the  venue  in  this  oase.    The  action  being  in  co-  ^ange*  Se^  ^ 


▼enant,  he  contended  thatitoouM  not  be  done,  unless  M«Minsn  sc- 

tionon  a  breach 

on  some  strong  grounds.     Hedinoii  v.  Cos,  8  Ba$i,  of  covenant, 
t6S.     The  venue  was  sought  to  be  changed  from  ^^n  TieiT 
GloueeMier  to  Somerseiekire.    An  application  had  been  ^^^^^ 
made  for  a  view  to  inspect  a  partly  built  house,  on  the  "^  circnm- 
Gloueetier  side  of  Bri$$ol.    An  eld  witness  ako  who  shewn  to  make 
was  sesident  at  the  same  place,  could  not  be  removed.  ^^^^ 

Lord  Ei^lbnborouob  C.  J*    Unices  there  is  some 
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1816.       preponderatiag  circumatance,  wc  shall  not  take  away 

,  from  the  plaintiff  the  optioD  which  he  has  of  laying 

the  venue  in  any  county  he  may  thmk  proper. 

Giffard  admitted  that  the  view  was  the  only  point 
upon  which  he  could  rely ;  and  that  was  not  answered 
by  the  other  side. 

LoBD  Ellenborotjgh  C.J.  said,  that  if  the  Court 
granted  the  rule,  they  would  have  to  distinguish  every 
case  merely  on  the  ground  of  a  view. 

Rule  discharged. 

Puller,  for  plaintiff. 
afford,  for  defendant. 


1816. 


Whitbhbad  against  Wynne. 


A  ptnil  aciMtt    FMlADDY  stated  that  this  case  arose  on  a  writ  of 

tag  Qon-Ecri-         m 

dcBoe  miHt  be  error  from  the  Common  Pleas,  on  a  question 

SJSSh/^hidi  whether  the  venue  had  been  properly  laid.    The  action 
2JJ^  *■      was  brought  under  the  statute  43  Geo.  3,  c.  84,  s.  12, 

for  non-residence,  and  he  contended  that  it  should 
have  been  brought  in  the  proper  county.  31  Niz. 
c.  5,  s.  7« 

Heathp  eotUra,  (after  noticing  that  the  £1  Jac.  1. 
c.  4,  did  not  extend  to  subsequent  statutes ;  upon 
which  Lord  Ellenbobouou  C.  J.  said,  that  it  was 
settled  by  the  case  of  Barber  v.  Tibon,  3  Afau.  & 
Selw.  4^9,  that  a  penal  action  must  be  brought  in  the 
proper  county,  by  virtue  of  the  31  Elii.  c.  5),  refared 
to  the  case  of  Grinuiim  v.  Motineux,  Hobart.  25 1,  and 
the  marginal  note  there,  as  well  as  the  index,  and  said 
the  question  was,  whether  the  act  charged  here  was  a 
fliis^feazance  or  non-feazance.    The  statute  31  Elix* 
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c.  5,  8.  2y  speaks  only  of  offences  done  or  eommiiiedj       1816. 
and  the  present  action,  which  is  founded  on  the  stat.  Whitehead 
43  Geo.  S,  c.  84,  s.  12,  against  the  defendant  for  wil-      Jf"*^ 
folly  absenting  himself  from  his  benefice,  is  pecoliarly 
for  an  act  of  nonfeazance,  and  not  of  misfeazancci  if 
any  distinction  exist  between  the  two  terms.    Bat 

LoBD  Ellbnborouoh  C.J.  said,  that  the  case  in 
Hohart  seemed  to  be  only  a  qneried  case,  and  the  mar- 
ginal note  was  merely  an  observation  of  the  report^er ; 
and  thatthe  case  stated  in  the  index,  tit. ''  Recusancy," 
was  still  less  maintainable ;  and  also  that  he  could  not 
rely  upon  the  authority  of  an  index,  so  as  to  extend 
the  author's  meaning  beyond  the  import  of  the  body 
of  the  work.  It  was  monstrous  that  the  plaintiff  should 
take  a  clergyman  from  Cumberland  down  to  Comwalig 
to  try  a  fact  of  this  kind.  And  he  likened  the  case  to 
that  of  a  person  liable  to  the  bankrupt  laws,  leaving 
his  dwelling  house. 

Batlby  J.  referred  to  Barber  v.  Tihon,  3  M.  and 
5.4f9  (a),  the  doubt  in  which  arose  upon  the  statute  of 
James  1 ;  before  that  case,  the  general  words  of  the 
statute  of  EUz.  were  not  sufficiently  adverted  to ;  but 
it  was  now  clear,  that  penal  actions  must  be  brought 
in  the  proper  county. 

Abbott  J.  read  the  7th  section  of  the  stat.  of  EUz. 
and  observed,  that  it  alluded  particularly  to  certain 
cases  of  non-feazance,  from  which  ^a  clear  inference 
arose,  that  acts  of  that  kind  were  within  the  scope  and 
purview  of  the  statute.  It  was  fit  that  the  action 
should  be  brought  where  the  cause  of  action  arose ; 
for  it  would  be  a  great  hardship  to  the  defendants  if 

(c)  See  1  Mank.  331,  in  note.  4  Emu,  385. 
vol,  U.  ^        2  F 
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Whitehead 

agabU 

Wtnub, 


the  law  were  otherwise.  That  baidship  was  iotended 
to  be  remedied  by  the  statute  of  EUtabHh  (the  recital 
of  which  his  Ldrdvhip  read).  And  he  said,  the  place 
where  the  eaose  of  aetion  arose  is  where  the  di^fendant 
ought  to  have  resided. 

Judgment  for  plaiutiiSr  in  error. 


1815. 

The  Court  will 
only  nnder  par- 
tic^ar  circmn- 
Btanoes  grant  a 
new,  in  an  in- 
dictment for 
peijnry;  but  a 
Tiewwin  be  re- 
fused, if  there 
be  any  risk  of 
its  misleading 
the  jury. 


Anonymous. 

£^UItWOOD  moved,  on  behalf  of  the  prosecutor, 
for  a  view,  in  a  prosecution  for  perjury,  alleged  to 
have  been,  committed  in  a  cause  in  the  Exchequer 
against  the  present  prosecutor,  for  having  contraband 
spirits  brought  into  his  premises.  The  defendant,  who 
was  a  witness  on  the  trial,  had  sworn  that  the  contra- 
band spirits  were  put  into  the  prosecutor's  premises 
through  a  hole ;  and  upon  view  it  would  appear  that  it 
was  impossible  there  should  have  been  a  hole. 

LoED  Ellenborouoh.  Upon  circumstances,  such 
a  view  may  be  given ;  but  in  this  case  it  might  mis- 
lead :  you  may  give  evidence  of  it. 

Rule  refused. 


423 


WARRANT  OF  ATTORNEY. 


Anonymous.  •' 

jnERENS  shewed  cause  against  a  rule  obtained  by  A  mdMeqnent 

MM  «      •    <■  1  MnflnmeDt  of 

Andrews,  to  set  aside  judgment  and  execution  goods  for  the 
on  a  warrant  of  attorney,  and  to  deliver  it  up  to  be  J'^J^.^JSTt/'^ 

cancelled.  «ttoniey,  is  not 

a  waiver  of  the 
wamat  of  at- 

Andrews  contended  that  the  plainti£F  had  afterwards  ^orwf. 
taken  an  asaij^ment  of  the  defendant's  goods,  &c.  for 
the  sum  for  which  the  warrant  of  attorney  was  given » 

which  was  a  waiver  of  it.     But 

• 
Le  Blanc  J.  said  that  no  such  effect  would  result 
from  taking  the  second  security. 

Rule  discharged^  with  costs. 


Delane  against  Mott. 


1S<21. 


M 


OTION  to  pay  back  to  the  defendant  the  costs  of  ^^kere  the 

'^  *^  plaintiff 

an  action,  levied  under  a  warrant  of  attorney  hroaght  an  ac. 
given  for  the  payment  of  an  annuity  granted  by  deed  SSairi^^^^ 
to  the  plaintiff,  on  which  the  latter  had  commenced  "'^  afterwards 

.11  1  ,  1        •  ■  *°^*  a  warrant 

an  action,  which  was  depending  at  the  time  the  war-  of  attorney  for 
rant  of  attorney  was  given.    The  defendant  had  been  wi^^iprc^- 
arrested.  and  before  the  action  proceeded  to  declarar  ^jj*  *^*'  '^^ , 

'  ■^  within  a  certain 

tion,  he  gave  a  warrant  of  attorney  for  the  amount  of  time  the  annni- 
the  annuity  due,  with  a  defeazance  to  pay  the  money  ^^uid  be  at 

liberty  to  take 
ont  execution 
for  the  sam  tpecifiedy  together  with  all  ooats  incurred  for  or  by  reason  of  the  non-pay- 
ment of  the  annuity ;  held,  that  he  was  not  at  liberty  under  tint  clauia  to  take  out  exe- 
cution for  the  coitfl  of  tbc  action. 

S  F  2 
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1821.  within  forty-two  days ;  and  in  default  of  payment^  the 
Dxi^Ks  warrant  of  attorney  contained  a  provision,  that  the 
!f^^  plaintiff  should  be  at  liberty  to  take  out  execution 
for  the  annuity  and  interest  thereon,  together  with 
such  costs  as  he  had  incurred  by  reason  of  the  non- 
payment thereof.  The  defendant  not  having  paid  the 
annuity  within  the  time  stipulated,  the  plaintiff  levied 
upon  the  defendant's  goods  for  the  arrears  and  the 
annuity,  together  with  the  costs  of  the  original  action. 
The  question  was,  whether  under  the  warrant  of  at- 
torney, the  plaintiff  was  at  liberty  to  levy  for  those 
costs. 

Bayley  F.  shewed  cause  against  the  rule,  and  con- 
tended that  the  costs  of  the  action  must  be  undentood 
to  be  comprehended  within  the  words  of  the  warrant 
of  attorney,  which  provided  that  the  defendant  should 
pay  all  costs  and  charges  incurred  by  the  plaintiff  for 
or  by  reason  of  the  non-payment  of  the  annuity. 

Chitty,  in  support  of  the  rule,  insisted  that  the  words 
referred  to,  would  not  include  the  costs  of  the  action. 

Thb  Court  being  of  this  opinion,  ordered  the 
plaintiff  to  return  those  costs  which  had  been  levied 
under  the  execution,  leaving  it  to  the  Master  to  exer- 
cise his  discretion  as  to  whether  any,  and  what  costs, 
the  defendant  ought  to  receive  back  in  that  respect. 
But  as  to  the  costs  of  the  execution  under  the  warrant 
of  attorney,  they  certainly  ought  to  be  paid  by  the  de- 
fendant. 

Rule  absolute,  in  so  far  that  the 

plaintiff  should  restore  the  costs 
of  the  action. 


425 


WARRANTY, 


Shilutob  against  Claridge.  

ISiAJum. 

WM/'ILLIAMS  J.  shewed  cause  against  a  rule  for  A  coui^h,  un- 
a  new  trial.      The  action  was  brought  on  the  be  of  quite  a 
warranty  of  a  horse,  which  had  a  cough  when  it  was  tare'**^^ un- 
sold. aouDdness, 

and  a  rerdict 
for  the  defend- 
LORD   ElLENBOROUOH    C.J.      If  it   had>    and  the   ant  was  held 

cough  was  of  a  permanent  nature,  I  have  always  held  the^hone^uS) 
that  it  was  a  breach  of  the  warranty ;  and  such  has,  literSe  *^^- 
I  believe^  always  been  the  understanding,  both  in  the  ranty,  been 
profession  and  amongst  veterinary  surgeons.     On  that  when  it  is     * 
understanding  I  have  always  acted,  and  think  it  quite  ^^  ^fui^fury 
clear.   <See  Elton  v.  Brayden,  4  Campb.  !28l.     1  Stark,  aiicw  trial  is  ' 

.  gnmtedon 

1127.  d  Esp.  673.     Holi,  C.  N.  p.  6dO.  1  Hen.  Bla.  17.  payment  of 

2  Stark.  81.)  i,  otherwise 

when  through 

J.  Williams,  for  the  defendant,  urged  that  at  present  SictV^li 
two-thirds  of  the  horses  in  London  have  coughs.  «^n  affidaritof 

the  misconduct 
of  the  jury  was 

Lord  Ellbnborough  C.  J.     Be  it  so  ;  but  still  it  produced  when 
is  a  breach  of  the  warranty.  was  moved'for, 

yet  fls  it  was 

Ttndale  contended,  though  therq  was  a  warranty,  yet  ,^th"^iS^^^ 
the  plaintiff  was  told  that  the  horse  had  been  used  ^^  cannot  be 

*•  made  use  of 

only  on  the  road,  and  had  a  cough ;  therefore  he  had  when  the  rule 
knowledge  of  the  unsoundness,  and  having  sent  it  to  moved;  for  the 
a  hunt,  he  made  an  improper  use  of  it,  and  aggravated  J^L*?*  "**' 

the  disease.  upon  reading 

it,  the  other 
party  had  no 
notice  of  it. — It 
may  be  made  part  of  the  rule,  that  the  judge's  notes  of  the  evidence  of  an  aged  witness 
abouhl  be  read  in  evidence  in  case  he  could  not  attend ;  but  Is  unnecessary  for  legal  evi- 
dence between  the  same  parties. 
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1816.  Lord   Ellenborough  C.J.    Knowledge  makes 

Sbillitob  ^o  difference.  There  was  a  case  before  Mr.  J.  Law- 
CuCuBOB.  ^^^^^»  '^^  which  it  was  held,  and  it  was  there  said,  that 
the  plaintiff  might  rely  upon  the  warranty  only,  and 
not  choose  to  trust  to  his  own  knowledge.  I  have 
always  understood  that  a  cough  is  an  unsoundness : 
the  horse  was  unsound  then  when  he  was  bought ;  and 
there  is  no  proof  of  any  discontinuance  of'  that  un- 
soundness, or  that  he  would  have  got  well  if  he  had 
not  been  hunted. 

Batlry  J.  There  is  no  evidence  of  mismanage- 
ment. 

HoLROTi)  J.  The  defendant's  evidence  is  not  at 
all  in  contradiction  of  the  plaintiff's  u  he  does  not  at 
all  deny  the  unsoundness  of  the  horse  at  the  time  of  the 
purchase. 

Lord  Ellenborough  C.  J.    The  horse  was  bled 
for  the  cold  before  he  was  sold,  and  there  is  no  proof 
^that  it  was  a  temporary  cold,  or  that  it  would  be  so* 

fVilliams  J.  and  Tindale  applied  that  the  rule  should 
be  made  absolute  on  payment  of  costs. 

Raine,  contra. 

Lord  Ellenborough  C.  J.  said  that  it  was  the 
rule,  that  where  the  verdict  has  been  the  error  of  the 
jury,  the  new  trial  is  always  with  costs ;  but  where 
there  is  any  misconduct  in  the  jury,  Lord  Kenyan  had 
made  an  exception,  and  we  have  also  often  done  so 
since. 

Raine  referred  to  an  affidavit  of  the  misconduct  of 
the  jury,  upon  which  he  had  obtained  the  rule. 
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Bayley  J.    It  is  not  mentioned  in  the  rale^  which        1816. 
is  not  drawn  up  on  reading  the  affidavit.  Shillitob 

against 
Claridge. 

Raine  said  he  had  given  it  in  when  he  moved  the 
rule* 

Bayley  J.  said,  then  he  should  have  seen  that  the 
rule  was  drawn  up  properly  upon  it ;  for  otherwise  the 
other  party  had  no  notice  of  it,  and  may  not  have  seen  it. 

Raine  moved,  that  as  one  of  the  witnesses  was  very 
old  and  ill  at  the  time  of  the  trial,  it  should  be  made  a 
part  of  the  rule,  that  the  Chief  Baron's  note  of  his 
evidence  should  be  read  on  the  new  trial. 

Lord  Ellbnborouoh  C.  J.  said  that  that  might 
be  made  part  of  the  rule. 

Rule  granted  accordingly. 


CASES, 

DXTBKMINBD   IN 

tCjbe  Court  of  Mxn^'s  3Senct)» 

IN  THE  TIME  OF 

LORD  MANSFIELD, 

PRINCIPALLY 

V 

Between  A.  D.  1780  and  1787  (a). 


Farrinoton  against  Clarkb.  ^78g> 

fllHIS  was  a  special  case,  stated  for  the  opinion  of  the  Where  defend- 
*      Court,  as  follows.  S'.lSSr'S" 

attorney  from 

This  was  an  action  for  money  had  and  received  by  jJlfj^iidSi- 
the  defendant  for  the  use  of  plaintiff.    The  defendant  ^^^^  Bengal 

,  to  the  estate  of 

pleaded  the  general  issue,  non  assunqfsit,  whereupon  a  deceased  ~ 
issue  was  joined.    The  cause  came  on  to  be  tried  at  to  pi^Sr,  and 
the  sitting  after  Easter  Term,  1782,  at  GuildhaU,  Lon-  SSSTunSf 
don,  before  the  Right  Honourable  the  Earl  of  Mans-  miniftration, 
field,  Lord  Chief  Justice,  when  the  Jury  found  a  ter-  ooaldnotre- 
dict  for  the  plaintiff,  damages  254/.,  and  costs  40».,  S'^lkSKn 

^ the  nonnd  of 

'  *  " ~~ amiMeqiieiit 

adniniitratfon 
(«)  ir.H.  Ilieie  cases  were  decided  at  a  time  when  there  was  no  pnb*  obtained  br 

lication  of  reports  in  K.  B.  viz.  between  Dmtglaa'i  Reports  and  the  Term  oth^  cre&ors 
Reports,  and  have  been  selected  from  the  paper  books  and  MS.  of  the  ^  ^'^  ooimtry. 
late  Mr.  Jnstioe^tAMraf,  with  the  argaaMnts  and  Judgments  of  the  Court 
in  his  own  hand*writlng,  and  are  consequently  Fery  anthentie  and  fain- 
able.    The  author  is  in  posses^n  of  a  considerable  collection  of  the  MS. 
•f  that  learned  judge* 
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Farrinoton 
Glarkb« 


1782.  subject  to  the  opinion  of  the  Court  on  the  following 
case :  That  at  the  time  the  defendant  received  the  ef- 
fects DOW  in  his  hands,  the  plaintiff  was  a  bond  cre^ 
ditor  of  one  William  Flaw.  That  the  defendant  re- 
ceived the  effects  of  the  iai<)  WiUiam  Flaw,  under  an 
administration  obtained  by  him  in  Bengal,  as  attorney 
for  the  plaintiff,  and  under  a  power  of  attorney  granted 
to  him  for  that  purpose.  That  the  defendant  aniyed 
in  Engkuul  about  the  month  of  Deumber,  1781,  hav- 
ing the  said  sum  of  254/«,  the  aqioont  of  the  effects  he 
so  received,  in  his  hands,  and  he  still  holds  the  same. 
The  administration  was  deereed  to  Pkw/s  widow,  by 
the  Prerogative  Court  of  Cqpttrbury,  in  November, 
1781.  That  Messrs.  Hodges  and  HiU,  two  of  the  said 
William  PlawU  bond  creditors,  are  the  present  admi- 
nistrators of  his  estate,  under  a  renunciation  made  by 
his  widow,  in  the  Prerogative  Court  of  Canterbury^  in 
February f  1782.  That  the  defendant  had  notice  after 
the  commencement  of  the  action,  but  before  the  trial 
of  the  cause,  from  the  said  Messrs.  Hodges  and  HtO, 
not  to  pay  the  said  sum  of  254^.  to  the  plain- 
tiff, but  to  retain  it  for  their  account,  as  the  adminis- 
trators in  England  of  ^e  s^id  WpUiq^ii  Flavf9^  ^fcts. 
The  question  for  the  opinipn  of  tlie  Court  was,  whe- 
ther the  plaintiff,  by  virtue  of  the  administration  grant- 
ed in  Bengal  to  the  defendfmt,  aa  his  attp^pey,  or  the 
said  Messrs.  Hodges  ainl  HiU,  by  virtue, of  the  admi- 
nistration granted  to  them  here,  wer^  entitled  to  the 
effects  of  the  d^cciased  WUlian^  Plaw>,  reoeivied  by  de- 
fendant :  if  the  Court  should  be  of  opiniaa  that  the 
plaintiff  was  entitled  to  recover  in  this  action,  then  the 
verdict  to  be  entered  for  the  plaintiff,  damages,  254/., 
and  costs,  409. :  but  if  the  Court  should  be  of  opinion 
that  the  plaintiff  is  not  entitled  to  recover  in  this  ac- 
tion, then  the  verdict  to  be  entered  for  the  defendant. 

Rous  for  plaintiff.    The  defendant  has  acted  solely 
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£w  the  attoraey  for  plaintiff,  and  therefore  he  canDot  I7d£. 
be  permitted  to  set  up  the  right  of  a  third  person  ;  but  p^^^^^^^^^ 
even  if  the  rights  of  the  different  administrators  should  agauui 
be  brought  in  question,  that  of  the  plaintiff  is  prefer* 
rable.  The  plaintiff's  administration  is  prior  to  that 
of  the  defendant.  The  defendant  must  contend  plain-* 
tiff^s  administration  is  a  nullity,  otherwise,  it  stands 
unrepealed.  The  jurisdiction  under  which  the  plain- 
tiff claims  administration  is  local,  and  in  rem  1  Salk. 
29-^37.  Here  there  is  an  express  authority  by  parlia- 
ment; to  erect  this  jurisdiction.  The  13  Geo.  3. 
gives  them  ecclesiastical  jurisdiction,  and  power  to 
grant  administrations  and  probates.  Here  administra- 
tion is  granted  to  defendant  as  plaintiff's  attorney 
(who  is  a  bond  creditor).  When  (as  in  this  case)  there 
is  no  application  on  the  part  of  the  next  of  kin,  the 
Court  may  grant  authority  to  any  person  to  collect  the 
effects,  &cl  The  administration  stands  unrepealed,  and 
is  granted  to  the  defendant  merely  as  attorney  for  the 
plaintiff;  and  the  defendant  being  administrator  of  the 
deceased^  and  attorney  to  the  plaintiff,  his  receipt  of 
money  to  the  account  of  the  plaintiff's  debt,  is,  in 
effect,  payment  of  it  to  the  defendant,  as  the  plain- 
tiff's agent*  The  defendant  was  bound  to  pay  it  over 
to  the  plaintiff  when  he  received  it;  and  being  receiv* 
ed  before  administration  granted  here,  a  payment  to 
the  plaintiff  would  be  a  due  administration  of  the  assets. 

Law,  for  defendant.  The  point  is,  whether  the  ad- 
ministrator, acting  under  an  administration  in  Bengal, 
can  retain  the  effects  after  he  comes  into  England 
against  the  administrator  here.  I  admit  he  had  au- 
thority to  receive,  to  distribute,  and  pay,  and  do  every 
necessary  act  there.  He  might  have  retained  for  his 
own  debt,  but  not  for  the  debt  of  the  plaintiff.  The  de- 
fendant must  answer  to  the  creditors,  for  having  .taken 
on  himself  the  character  of  administrator ;  he  must  pay 
according  to  priority ;  he  could  not  pay  the  plaintiff  his 
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debt  if  there  werejudgments  existing.  If  there  was  noap- 
plicatioQ  of  the  assets,  during  the  operation  of  law,  to  pay 
the  plaintiff's  debt»  there  was  none  in  fact;  and  having 
made  none  before  he  came  over  here,  the  claim  of  the 
administrator  here  is  superior  to  the  plaintiff's.  SaUc. 
306.  The  character  of  attorney  and  administrator  do  not 
interfere.  Assets  abroad  might  have  been  collected 
in  Bengal  under  a  prerogative  administration,  before 
the  regulating  act  of  13  Geo,  3.  He  cited  3  P. 
Wnii.  369.     1 1  f^in.  Ab.  tit.  Executor. 

Feb  Curiam.  Defendant  acted  under  authority 
from  the  plaintiff,  and  retained  the  money  for  plaintiff, 
and  it  is  as  a  payment  to  him.  Defendant  cannot  pay 
it  into  the  bands  of  another  person,  who  only  wants  to 
get  the  assets,  that  he  may  retain  for  his  own  debt. 

'    Judgment  for  plaintiff. 


^'^^'  Edmunds  and  others  against  Cox  and  others. 


If  after  refer- 
enoeby  bond, 
one  of  Serena 
of  die  obligees 
dies  before 
award  made, 
the  aibitnrtors 
cannot  award  a 
payment  to  the 
sonrlTors  and 
executors  of 
deceased,  and 
that  they  ahall 
release  obli- 
gors. Qu.  If  the 
award  wonld 
hare  been 
good,  if  made 
on  sor?i?inff 
obligees  only 


"T^EBT  on  bond,  dated  21st  Ju/y,  26th  year  of  (he 
reign,  given  by  defendants  to  Elizabeth  Kent 
and  plaintiffs,  for  the  payment  of  300/. 

Plea,  after  craving   oyer  of  bond  and  condition, 
states  the  latter  as  follows  : 

''The  condition  of  this  obligation  is,  that  if  the  above 
bounden  defendants,  B.  C  and  J.  C.  and  every  of 
them,  their,  and^every  of  their  heirs,  executors,  and 
administrators,  for  their  and  every  of  their  parts  and 
behalfs,  do  in  all  things  well  and  truly  stand  to,  obey, 


(a)  See  1  Monk,  366.  Death  of  a  party  before  award  made,  is  a 
rerocatioa  of  the  arbitrator's  aathoiity,  where  cause  referred  by  order  of 
MH  frtmMf  and  Terdict  taken  sabject  to  award,  unless  ezpresdy  proTided 
lor.  2  B»  and  ^.  394.  Parties  should  always  insert  a  daose  in  the  bond 
or  agreement  of  arbitration,  or  in  the  order  of  md  ffhu^  to  obriate  this 
effect  arising  from  the  death  of  either  party.  Id,  Hid,  Death  is  a  reToca- 
tion  of  auUiority ,  even  in  equity.    See  1 7  Far.  24 1 . 
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abide^  perform,  fulfil,  and  keep  the  award,  order,  arbi-        1784. 
trament,  final  end  and  determination,  of,  &c.  J.  P.,     edmwnds 
of,  8lc,  Gent,  and  T,  JT.,  of,  &c.  or  any  two  of  them,      ««rf  "'Aw* 
arbitrators  indifferently  named,  elected,  and  chosen,  as  cox  and  others. 
well  on  the  part  and  behalf  of  the  above  bounden  de- 
fendants,  as  of  the    above  named    E.  K,  and   the 
plaintiffs,  to  arbitrate,  award,  order,  judge,  and  deter- 
mi«e  of  and  concerning  all  and  all  manner  of  action 
and  actions,  cause  and  causes  of  action,  suits,  indict- 
ments, prosecutions,  bills,  bonds,  specialties,  judg- 
ments, executions,  extents,   quarrels,    controversies, 
trespasses,  damages,  and  demands  whatsoever,  at  any 
time  or  times  heretofore  had,  made,  moved,  brought, 
commenced,  sued,  prosecuted,  done,  suffered,  commit- 
ted, or  depending  by  or  between  the  said  parties,  or 
any  of  them,  so  as  the  said  award  be  made  in  writing 
by  the  said  arbitratdrs,  or  any  two  of  them,  on  or  be- 
fore the  5th  day  of  November  next  ensuing  the  date 
hereof,  then  this  obligation  to  be  void,  or  else  to  re- 
main in  full  force.    And  the  said  several  obligors  do 
consent  and  agree,  that  this  submission  to  the  award 
above  mentioned  shall  be  made  a  rule  of  his  Majesty's 
Court  of  King's  Bench,  at  fVestminster  .•'*  actio  non,  be- 
cause **  the  arbitrators  in  the  said  condition  above  men- 
tioned did  not,  nor  did  any  two  of  them,  make  any  award 
between  the  said  defendants  and  the  said  £.  and  the 
said  plaintiffs  in  the  said  condition  named,  according 
to  the  form  and  effect  of  the  said  condition ;"  conclud- 
ing with  a  verification  of  judgment. 

Replication,  that  after  making  of  the  bond,  and  be- 
fore 5th  November,  in  the  condition  thereof  mentioned, 
the  said  E.  £•  died,  having  by  her  will  appointed  Jf.  K. 
and  fV,  E.  her  executors;  that  two  of  the  arbitrators, 
after  her  death,  made  their  award,  thereby  awarding, 
that  defendants  should  pay  unto  the  plaintiffs,  and  the 
said  executors  of  JS.  K,  the  sum  of  70/.,  in  full  dis- 
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1784.        charge  of  all  monies,  8cc.  due  or  owing  by  defendants 

_ unto  the  said  £.  K.  and  the  said  plaintiffs,  or  any  of 

Edmunds  /%  /  '  ^ 

and  others      theoi,  upon  any  accounts  before  the  execution  of  the 
Cax'wd^kers.  ^^^^  <^f  arbitration ;  and  that  all  actions, 8cc.  should 

cease ;  and  that  the  executors  and  plaintiffs  should 
give  releases  to  defendants.  The  defendants  did  not 
pay  the  sum  awarded. 

Demuirer  to  this  replication,  assigning  as  causes, 
'*  For  that  it  appears  in  and  by  the  condition  to  the 
said  writing  obligatory  annexed,  that  the  award,  (if 
auv  made,  ought  to  have  been  made  between  the  said 
defendants  and  the  said  £.  K*,  and  the  said  plain- 
tiffs ;  and  for  that  the  said  defendants  have,  in  and 
by  their  plea  aforesaid,  alleged  and  pleaded,  that  the 
said  arbitrators,  in  the  condition  above  named,  did  not, 
nor  did  any  two  of  them,  make  any  award  between 
those  parties  in  the  said  condition  named,  according 
to  the  form  of  the  said  condition ;  and  for  that  it  ap- 
pears in  and  by  the  said  plea  so  pleaded  in  reply,  that 
the  said  pretended  award  therein  set  forth  was  not 
made  between  the  said  parties,  but  was  made  after 
the  death  of  the  said  E.  K.,  and  therefore  the  said 
plea  so  pleaded  in  reply  is  not  any  answer  to  the  said 
plea  of  the  said  defendants,  by  them  pleaded  in  bar  in 
form  aforesaid.    And  for  that  the  power  of  the  arbi- 
trators to  make  any  award  of  and  concerning  the  pre- 
mises to   them   referred,  ceased  upon  the  death  of 
the  said  E.  K,,  and  therefore  the  pretended  award 
aforesaid  is  null  and  void  in  law,  and  as  if  no  award 
had  been  made  of  or  concerning  the  premises  referred 
as  aforesaid;  and  for  that  the  said  replication  is,  in 
other  respects,  uncertain,  insufficient,  and  informal," 
&c.     Joinder  in  demurrer. 

Morgan,  for  the  defendant.  The  question  in  this 
case  is,  whether  the  power  of  the  arbitrators  was  not 
determined  by  the  death  of  Elizabeth  Kent.    I  contend 
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it  is  revoked,  upon  the  authorities  in  3  Fin.  Abr.  434.        1784. 
1  Danven  Ah.  670,  pi.  4.  Sir  JV.  Jones,  338.     At  com-      Edmunds 
mon  law,  the  death  of  a  party  before  verdict  and  judg-      "^^^' 
ment^   was  an  abatement  of  the  suit.    Here  was  a  Con  and  vihen. 
total  revocation  of  the  power  of  the  arbitrators ;  aifd 
the  bond  is  not  single,  but  is  to  perform  an  award;  and 
if  there  is  no  award,  there  is  nothing  to  be  performed. 

Bower  for  plaintiff.  The  bond  binds  the  party,  his 
executors  and  administrators ;  why  should  they  not  be 
comprized  as  to  the  subject  matter  of  the  award  i  If 
the  award  was  made  in  the  testator*s  life  time,  the  ex- 
ecutors would  be  clearly  bound  by  it.  This  is  a  joint 
cause  of  action,  which  survives  at  law,  though  in  equity 
only  the  executors  are  to  have  the  benefit  of  it  (a).  If 
the  action  survives,  the  award  is  only  void  as  far  as  re- 
lates to  the  executors.  It  is  good  as  to  the  rest.  2 
yentr.  249 ;  1  Lord  :fiMym.  247  ;  SaVt.  69 ;  Carth.  378, 
in  support  of  this  argument,  were  cited. 

Per  Curiam.  The  arbitrators  have  considered  the 
execofcors  as  parties  before  them  ;  that  could  not  be 
done.  Had  the  award  been  between  the  defendants 
and  the  survivors,  it  might  have  been  very  doubtful 
whether  that  might  not  have  been  good,  as  the  cause 
of  action  survives.  But  upon  the  form  of  the  present 
award,  the  objection  is  fatal,  as  the  arbitrators  have 
awaided  the  money  to  be  paid  to  the  survivors  and  the 
executors,  and  th^  ex^eutot,  as  well  as  survivors,  are 
to  give  releases  \  whereas  he  had  no  power  to  order 
the  execntors  to  do  the  act. 

Judgment  for  defendant. 


(a)  See  1  BtM^  497.    Salk.  444.    1  CHtig  on  Pleading,  12. 
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GoLDiNG  against  J.  and  G.  Vauohan. 


1782. 

EaKerTenn. 

A  demand  T^ECLARATION  in  asmmpsit,  for  goods  sold  and 
^^*p«rtol»  delivered  to  defendaDts,  and  one  George  Faughan, 

agfunrivor,       the  father,  in  his  life  time,  since  deceased:  also  cod- 

may  be  joined         .    . 

with  a  demand  taining  a  count  for  goods  sold  and  delivered  to  defend- 
as  if  he'were'  ^^^  alone^  and  other  common  counts,  upon  promises 
solely  liable  (a),  made  by  them. 

To  this  declaration  the  defendants  demurred,  on  the 
ground  of  a  misjoinder  of  action,  and  assigned  the  fol- 
lowing causes  of  demurrer : 

For  that  the  said  plaintiff  hath,  in  and  by  the  decia* 
ration  aforesaid,  declared  against  them  the  said  de^ 
fendants,  as  surviving  partners  of  a  third  person ;  to 
wit,  George  Faughan^  the  father;  and  also  against  them 
the  said  defendants,  upon  promises  alleged  to  have 
been  made  by  them  only ;  and  therefore  it  appears,  in 
and  by  the  declaration  aforesaid,  that  the  said  plaintiff 
hath  included  two  incompatible  demands  in  one  and 
the  same  action  ;  and  for  that  the  damages  to  be  reco- 
vered are  entire,  so  that  no  proper  judgment  can  be 
given  by  the  Court,  as  it  cannot  be  said  or  determined 

(a)  Hiere  does  not  appear  to  have  been  any  other  express  decision  on 
this  point,  excepting  Richards  r.  Hcwlker,  1  Bar,  Sf  AL  29.  The  cases 
however  in  6  T.  R.  582.  SUpptr  y.  Stedttoae,  1  Eip.  JZqp.  47,  and  5  T. 
R.  493.  1  i9.  and  ^,  29,  are  to  that  effsct.  Under  the  above  form  of 
declaration  plaintiff  may  recover  one  demand  due  from  the  defendant 
individoally,  and  another  due  from  him  as  snrviTing  partner.  1  Bam, 
and  AU,  29.  And  so  he  might  if  he  charged  the  defendants  in  declaim* 
tion  as  solely  being  indebted  to  him,  without  any  counts  as  for  debts  due 
from  defendants  and  deceased  partner ;  it  not  being  absolutely  necessary, 
though  usual,  to  sue  the  i/tfeadoKU  as  surviving  partners.  Id,  iM. 
Bagnel  v.  Rogers^  M.  T.  1819.  But  this  rule  is  otherwise  with  regard  to 
snrviWng  plaintiffs,  who  must  always  sue  as  such.  See  4  Bam,  and 
Aid,  37.  2  Satmd.  121,  n.  /.  2  Stark,  365.  A  surviving  plaintiff  may, 
however,  in  an  action  brought  by  bim  as  such,  include  a  debt  due  to  him 
in  his  own  right,  expressly  declaring  as  surviving  partner.  See  3  T.  R. 
433.    5T.R.493.    6T.R.582. 
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what  damages  shall  be  adjudged  against  the  defendants,        1 78^. 
as  surviving  partners,  and  what  damages  shall  be  ad-       golding 
judged  against  the  said  defendants  in  their  own  right;      vauqhan 
and  for  that  the  declaration  aforesaid  is  in  other  re- 
spects uncertain^  insufficient,  and  wants  form. 

Joinder  in  demurrer. 

Morgan,  for  the  defendant,  contended,  that  these  de- 
mands cannot  be  joined  in  one  action,  because  the 
rights  of  different  persons  are  involved.  2  Viu.  Abr.  38, 
40.  44.  Hob.  88.  Cro.  EUz.  406.  Even  where  an 
executor  is  plaintiff,  be  cannot  join  in  an  action,  a  de« 
mand  in  right  of  an  executor,  and  one  in  his  own  per- 
sonal right.  Q,  Lev.  1 10.  Salk.  10.  Show.  366. 
Carth.  235.  In  the  present  case  there  is  no  survivor* 
ship,  as  the  jus  accrescendi  inter  mercatores  locum  non 
kabet.  If  there  should  be  a  general  verdict  against  the 
defendants,  they  would  then  have  to  proceed  for  con* 
tribution  against  the  representatives  of  the  deceased 
partner.  *  But  as  something  would  be  recovered  against 
the  defendants  on  their  own  liability,  and  something  in 
their  character  of  surviving  partners^it  will  be  uncertain 
what  was  the  proportion  of  each.  How,  also,  are  the 
costs  to  be  ascertained,  suppose  the  defendants  should 
plead  a  set-off? 

Seo  fbr  Curiam-  There  is  nothing  in  the  objec- 
tion, though,  in  some  cases  of  partnership,  the  right  or 
liability  may  beneficially  serve  for  or  against  the  exe- 
cutors of  the  deceased  partner ;  yet,  at  law^  the  legal 
right  and  liability  entirely  survive  against  and  for  the 
surviving  partners,  who  alone  can  at  law  sue  and  be 
sued. 

Judgment  for  plaintiff. 


VOL.  II.  2    Q 
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^7Q^'      Tamm  and  another  against  Wiluams  and  another. 

In  a  lea  of  T|ECLARATI0N  in  ammpnt,  fot  goods  sold  an* 
foreign  attach-  delivered,  and  the  common  money  counts^  and  ac^ 

ment,  it  is  ne- 

cMsary  to  aver    COUnt  Stated* 

that  the  gar- 

^^SSS!!  Plea,  generalistue,  except  as  to  79/.  Os.  9d.,  and  aa 
risdictionof  the  ^  ^^^^^  ^^^  (j^^  j^  ^ng  satisfied  under  an  attachment 

mayor  8  court.  '  •    j  ^ 

Qu.  If  it  is  not  upon  the  defendants  as  garnishees^  upon  a  jadgment 
to  aveTthrtSc  recovered  in  the  mayor's  court,  according  to  the  cus- 
defendant,  in     ^     ^f  ^^^  ^j^    ^f  London.    The  plea,  however,  did 

action  in  may-  •'  *  ^ 

or*8  court,  had  q^^  state  that  the  defendants  in  the  action  in  the  may- 
custom,  and  of  or's  courl  were  within  its  jurisdiction,  or  that  they  had 
S^J^JS^*"'  notice  of  the  custom  (6),  of  of  the  attachment.    Upon 

nishee  (a). 


[a)  See  Precedents  of  Pleas,  5  Tmmt,  234.  2  H.  B.  362.  According 
to  ibe  case  ofBanh  y.  Self,  5  TamU,  234,  note,  in  a  plea  of  forei^  at- 
tachment, it  is  act  nccenaiy  to  aver  the  custom,  that  the  plaintiff  beloar 
ihaU  swear  to  the  debt,  or  the  fact  that  he  did  swear  to  it ;  neither  lliat 
the  plaintiff  in  the  principal  case  was  indebted  to  the  plaintiff  below, 
with&a  the  Jurlsdictioti  of  the  mayor's  court,  nor  that  a  writ  of  id. 
ftu  issued  against  the  ganushee ;  and  it  Is  eDougfa  if  it  shew  be  was 
warned  to  shew  cause.  And,  in  a  foreign  attachment,  it  is  not  necessary 
that  the  debt  should  arise  within  the  jurisdiction,  or  that  the  defendant 
in  thai  eourt  should  reside  within  h,  or  be  actually  suaimoned.  5  Teamt, 
225.  But  if  the  plea  state  the  custom  to  b^  <<  that  if  any  person  he»  or 
hath  been,  indebted  to  any  other  person  within  the  said  city,"&c  it  ought 
to  aver,  that  the  defendant  in  tiie  action  was  indebted  to  the  plaintiff 
within  the  city.  See  2  ^.  Bla,  362.  And  according  to  the  decision  in 
Jfdtef  miduKiihtT  r*  JlMcAdr  aad  aaotfaer,  1  BnA  and  B.  491,  it  seems 
that  the  case  reported  in  the  note  of  TtmntoM  is  much  qoaKBcd  in  ono 
respect,  riz.  that  in  order  to  discharge  the  ganushee^  execution  must  be 
actually  executed,  and  that  awaid  of  execution  be  made ;  and  that  ftese 
facts  ought  to  appear  in  tha  plea.  The  paymeatt  amist  he  ooatpulBOfy  to 
discharge  the  garnishee ;  and  the  entering  a  sum  to  Ihe  cftdH  of  a  pirty 
iu  a  merchant's  book  is  not  payment,  unless  under  an  express  assent  that 
such  entry  shall  stand  for  payment.  1  Brod.  and  B,  491.  A  plea  of 
foreign  attachment  may,  it  seems,  be  giren  in  eridenoe  under  the  geuefal 
issue  non  MssmnptUy  3  ^Ui,  297«  5  Tmtta.  22S.  3  Eatf,  367.  But  in  an 
action  on  a  deed,  it  must  be  pleaded.  1  Sounder^  Rep,  As  to  the  neces- 
sary evidence  of  the  attachment  and  proceedings,  &c.  in  Mayor's  Court, 
see  3  Eoit,  367.    3  Wilt.  Rep.  297.    2  Black.  Rep.  834.    5  Taunt.  234. 

(b)  It  will  be  useful  to  give  the  form  of  the  plea,  which  was  as  fol- 
lows, —As  to  the  sum  of  79/.  Ot.  9d.  actio  nan :  —  Because  they  the 
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thes^groundsy  the  plaintiffs  in  this  action  demarred  to 
the  plea»  and  in  their  demurrer  assigned  for  causes,  that 


Mid  B.  aadJ.  anf  IhA  the  oty  of  Lmim  l8»  and  lame  out  of  mind 
hath  been,  an  antient  dly  $  «id  that  there  now  la,  and  time  imme- 
morial hath  been,  a  certain  cnetom  need  and  approved  within  the 
same  dt^y  that  la  to  aaj,  that  If  any  pevaon  be,  or  hath  been,  indebted  to 
any  other  person  within  the  laid  city  in  any  ram  of  money,  and  for  re> 
ooverf  thereof  auofa  person  affirm  or  hath  affirmed  a  bill  in  original  in  debt 
in  die  tent  of  hiapreient  MiOeety,  or  of  his  predeoeasorB,  kings  or  queens 
fsiEm^tmd^  held  o^  to  be  holden  before  the  mayor  and  aldermen  of  the 
said  city  for  the  time  being,  m  the  Ghamfaers  of  tlie  Gnildhall  of  the  said 
city,  within  the  said  cHy,  afMovdhig  to  the  said  castom  of  the  said  dty, 
against  such  person  so  indebted ;  and  by  virtae  of  snch  bill  original  it  be 
or  hath  been  oonmanded  by  the  said  oomrt  to  any  of  the  seijeants  at  mace 
of  the  said  mayor  and  aMermen  for  the  time  being,  and  a  minister  of  the 
said  oomrt,  to  snmmon  swh  penon  named  defondaat  in  the  sad  bill  ori* 
gioal  to  be  and  appear  in  the  same  court,  hdd  before  the  mayor  and  alder- 
men of  the  said  dty  for  the  tfme  being,  in  the  Chassber  of  tlie  GuUdfaali 
of  tie  said  dty,  to  answer  the  plainttf  in  aoch  Mil  original;  and  if  such 
sevjeant  at  niaoe  and  minister  of  this  said  court,  by  virtue  of  snch  precept, 
itttDm  and  oertily,  or  hath  returned  and  eertlfied  to  the  said  court  holden 
aa  aforeaaid,  that  auch  defendant  in  the  bUl  original  hath  or  had  nothing 
wiUiln  the  libertiea  of  the  add  dty,  by  which  or  whereby  he  can  or  could 
be  anmmoned,  nor  Is  nor  was  to  be  found  wdthin  the  same  dty ;  and  soefa 
defendant  at  that  court  being  solemidy  called,  doth  not  appear,  or  hath 
not  appeared,  but  makes  or  hath  made  defeuk ;  and  in  the  aame  court  it 
be  or  hath  lieen  teatified  or  notified  to  the  same  court  by  the  pldn^in 
the  add  original  Mll«  that  any  other  peraon  be  or  hath  been  indebted  to 
any  auch  defendant,  in  any  aom  o{  money  amounting  to  the  aom  of  the 
debt  in  auch  bill  origind  apedfied,  or  any  part  thereof,  then  at  the  peti- 
tion of  auch  plafaHiff,  it  la  and  hath  been  commanded  by  the  aaid  court  to 
one  of  the  aeijeanta  at  mace  and  a  minister  of  the  add  court,  to  attach 
auch  defeiidant  in  auch  bill  named,  by  auch  ram  of  money  ao  being  in  the 
hands  or  euatody  of  auch  other  peraon,  ao  that  auch  defendant  be  and  ap- 
pear at  the  add  court,  or  at  the  then  next  court  lidd  or  to  be  holden 
before  the  aaid  mayor  and  ddermen  aa  aforeadd,  to  anawer  rach  j^ntiff 
ofandin  the  plea  in  auch  hia bill  origind  apedfied;  andif  auchaeijeant  at 
maoe  and  mSniater  of  the  aame  court,  at  the  aame  or  at  the  then  next  court 
hdd  or  to  be  holden  as  aloeeadd,  return  and  certify  to  the  add  court, 
tneh  defendant  to  be  attached  by  rach  aum  of  money  ao  being  in  the 
hands  and  euatody  of  anch  other  peraon,  and  the  aame  inm  in  the  handa 
and  Gwtody  of  auch  other  perao^  defended,  ao  that  such  defendant  in  auch 
bill  origind  named,  be  and  appear  at  such  aame  or  the  then  next  courts 
hdd  or  to  be  holden  aa  aforeaaid,  to  anawer  such  pldntiif  in  the  plea  in 
indb  liill  origind  apedfied ;  and  if  aoch  defendant  at  that  and  three  other 
oowts  from  thence  next  aevemlly  held  or  to  be  hohlen  before  the  mayor 
and  ddermen  of  the  aaid  dty  aa  aforeaaid,  that  la  to  say^  at  four  such 
courts,  be  or  hath  been  solemnly  cdled,  and  appears  not,  or  hath  not  ap- 
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the  plea  amoanted  to  the  general  issue  {c),  and  that  in- 
stead thereof  the  general  issue  ought  to  have  been 


pearedy  bat  makes  or  hath  made  de&nlt,  and  lach  defiralti,  aeeonfing  to 
the  custom  of  the  said  city,  be  recorded  against  such  penon  defendamt, 
after  such  attachment  made  as  aforesaid,  such  pbiintiff  in  such  btQ  origi- 
nal named,  at  erery  such  fonr  courts,  in  his  proper  person  or  by  bis  at- 
torney appearing,  and  offering  liimself  against  such  defendant  in  the  plen 
in  such  bill  original,  specified  according  to  the  custom  of  tlie  said  dty, 
tlien  at  the  last  of  sach  four  courts,  or  at  any  court  lield  or  to  be  hoiden  as 
aforesaid  after  such  four  defhults  recorded  as  aforesaid,  at  the  petition  of 
such  pluntiff  in  such  bill  original  named,  made  to  the  said  court,  it  is  and 
hath  been  used  for  the  said  court  to  command  such  or  any  other  seijeant 
at  mace  and  minister  of  the  said  court,  to  warn  such  other  person,  ac- 
cording to  the  custom  of  the  said  dty,  to  be  and  ^ipear  at  any  court  after- 
wards to  be  hoiden  before  the  mayor  and  aldermen  for  tiie  time  being  as 
aforesaid,  to  shew  if  any  thing  he  hath  or  knows  of  to  say  for  himself, 
why  such  plaintiff  in  such  bill  original  named  ought  not  to  liave  execution 
of  such  sum  so  attached  as  aforeadd ;  and  if  at  such  court  such  serfeant  at 
mace  return,  and  certify  to  the  same  court  such  otiier  penon,  in  whose 
hands  such  sum  of  money  is  or  hath  been  attached  as  aforesaid,  to  be 
warned  according  to  the  custom  of  the  said  city,  to  be  and  appear  in  the 
same  court  to  shew  cause  as  aforesaid ;  and  if  such  person  so  warned,  being 
solemnly  called  at  snch  court,  doth  not  appear,  or  hath  not  appeared,  but 
makes  or  hath  made  defiiult,  then  it  is,  and  time  immemorial  as  aforesaid 
hath  been  used  and  accustomed  for  the  said  court  to  award,  and  audi 
plaintiff  to  have,  ezecntion  of  such  sum  so  attached  as  aforesaid,  tosatiaff 
such  plaiotUTs  debts  in  snch  bill  original  specified,  or  so  much  thereof 
as  such  sum  so  attaclied  extends  or  hath  extended  to  satisfy,  by  sufficieat 
pledges,  to  be  found  and  giren  by  such  olaintiff  in  such  bill  original  named 
id  the  same  court,  according  to  the  custom  of  the  same  dty,  to  restore  to 
snch  defendant  such  sum  of  money  so  attached  as  aforeaaid,  if  sudi  de- 
fendant, within  a  year  and  a  day  from  thence  next  ensidng,  come,  or  hath 
come  into  the  said  court,  hoiden  as  aforesaid,  and  disproTes,  or  hath  dia- 
proTed  or  avoided  the  said  debt  on  the  said  bill  original  contained,  ac- 
cording to  the  custom  of  the  said  dty  from  time  immemorial  as  afbroBatd 
used  and  approved ;  and  that  after  such  pledges  found,  and  execution  had 
of  such  sum  so  in  the  hands  and  custody  of  such  other  person,  attached 
and  defended  by  the  plaintiff  in  such  bill  original  named,  such  other  per- 
son, in  whose  hands  or  custody  such  sum  is  or  hath  been  attached  as 
aforesaid,  is  and  hath  been  discharged  against  such  defendant,  if  the 
said  sum  so  attached  and  had  in  execution  as  aforesaid,  and  snch  defend- 
ant in  such  origmal  iiill  named,  is  and  hath  been  discharged  against  snch 
plaintiff  of  so  much  money  of  his  debt  in  <such  bill  original  demanded  by 
snch  plaintiff,  so  long  as  such  judgment  and  execution  remain  in  force 
and  effect,  not  revoked  nor  disproved  by  such  defendant,  and  of  such 
sum  of  money  so  attached  and  defended  and  in  execution,  amounts  not, 
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pleaded  ;  and  that  no  proper  or  decisive  issue  could  be 
taken  on  the  plea,  See.    Joinder  in  demurrer. 


or  hath  not  amoonted  to  the  whole  ram  of  the  debt  in  and  by  the  said  bill 
original  demanded  by  rach  plaintiff  agaioat  such  defendant,  then  rach 
plaintiff,  by  the  custom  of  the  same  coort,  is,  and  time  immemorial  as 
aforesaid  hath  been  used  and  accustomed  to  have,  process  against  rach 
defendant,  according  to  the  custom  of  the  said  city,  for  the  residue  of 
his  sud  debt  by  him  in  such  bill  original  demanded  ;  and  the  said  B, 
and  J.  further  say,  that  the  sud  custom  and  all  other  customs  of  the  said 
dty,  obtained  and  used  in  the  same  city  during  all  the  time  aforesaid,  by 
authority  of  a  parliament  of  Richard  the  Second,  late  king  of  England,  &c. 
after  the  conquest,  holden  at  WeUndmter,  in  the  seventh  year  of  his  reign, 
were  ratified  and  confirmed  to  the  then  mayor  and  commonalty  and  citi- 
zens of  the  said  city,  and  their  successors ;  and  the  said  B,  and  J,  fhrther 
say,  that  one  T.  O.  and  •/•  A.  of  Lcmdan,  merchants,  before  the  day  of 
e^biting  the  bOl  of  the  said  C  A*  and  J,,  to  wit,  on  the  sixteenth 
day  of  July,  in  the  nineteenth  year  of  the  reign  of  his  present  majesty, 
in  their  own  proper  persons,  came  into  the  king's  majesty's  coiirt,  holden 
before  S.  P.  esquire,  then  mayor  of  the  siud  city  of  London,  and  the  then 
aldermen  of  the  said  city,  in  the  said  Cliamber  of  the  Guildhall  of  the  said 
city,  utuate  in  the  parish  of  St,  Latorence,  Jewry,  in  the  ward  of  Cheap, 
London,  aforesaid,  according  to  the  custom  of  the  said  city,  and  then  and 
there  in  the  same  court,  by  the  names  of  T.  O,  and  J.  A,  affirmed  a  cer- 
tain bill  original  against  the  widow  of  C.  T.  and  M,  in  a  plea  of  debt 
upon  demand,  of  nx  hundred  pounds  of  lawful  money  of  Qreai  Britain; 
in  the  tenor  of  which  said  bill  original  follows  in  these  words,  that  is 
to  say,   7*.  O.  and  J,  A  by  W,  N,  their  attorney  demand,  agunst  the 
widow  of  C  7*.  and  M,,  rix  hundred  pounds  of  lawful  money  of  Cfreai 
Britain,  which  they  owe  to,  and  detain  from,  the  said  plaintiiRi :  For 
that  whereas  on  the  fifteenth  day  of  July,  in  the  nineteenth  year  of 
the  reign  of  our  soverdgn  lord  king  Oeorge  the  Third,  at  the  parish 
of  Arinl  Helen,  London,  the  said  defendants,  for  and  in  consideration 
of  diTera  rams  of  money  befoi«  that  time  due  and  owing  firom  the 
sud  defendants  to  the  sud  i^intiilb,  and  then  in  arrear  and  unpud, 
granted  and  agreed  to  pay  to  the  said  plainti£b  the  six  hundred  pounds 
above  demanded,  where  and  when  the  same  should  afterwards  be  de- 
manded ;   yet  notwithstanding    the  said   defendants,    although   often 
thereto  requested,  have  not,  nor  hath  either  of  them  yet  paid  the  said 
plaintiffs,  or  either  of  them,  the  said  six  hundred  pounds  above  demand- 
ed, or  any  part  thereof,  to  the  damage  of  the  said  plaintiflk  of  twenty 
shillings,  and  therefore  they  bring  this  suit,  &c.    And  the  sud  7*.  and  J, 
then  and  there  in  the  same  court,  according  to  the  custom  of  the  said 
city,  found  pledges  to  prosecute  their  said  original  Ull,  to  wit,  J.  />.  and 
R,  R,,  and  then  and  there  appointed  in  their  stead  W,  iV.  their  attorney, 
agfdnst  the  sud  widow  of  C.  T,  and  M,  in  and  upon  the  said  plea  of  the 
said  bill  original,  according  to  the  custom  of  the  said  dty,  &c.  and  by 
their  said  attorney  then  and  there  also  prayed  process  to  be  therrapon 
made  to  them  against  the  said  widow  of  C  7*.  and  AT,  according  to  the 
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Darrell,  for  the  plaintiff.    The  custom  pleaded  is  no 
bar.    It  is  not  staled  in  the  plea,  that  the  defendants 


Ciiitomofthenidi%,  and  It  wss  dieD  and  then  gnafead  to  them,  &c. 
Wliereupoii  upon  the  petitioB  of  tiie  said  T.  and  J.,  made  to  tlie  said 
court  by  their  Mud  attorney,  and  by  Tiitne  of  the  said  bill  original,  it  wan 
commanded  by  ^  aaid  conrt  to  one  X^.  P«,  one  of  the  said  aerjeanta  at 
mace  of  the  aaid  mayor  and  aldennen,  and  a  minister  of  the  said  coiiit» 
that  he,  aoeording  to  the  custom  of  the  nid  dty,  should  summon  by 
good  snmmoners  the  said  widow  of  C,  T»  and  JIf.  to  be  and  appear  at  the 
same  court,  holden  before  the  said  mayor  and  aldermen  as  aforesaid,  on 
the  said  sixteenth  day  of  July,  in  the  said  nineteenth  year  of  the  reigo  of 
our  SoTereign  Lord  King  Qtorge  the  third,  to  answer  to  (he  said  T.  and 
J,  of  and  in  the  plea  in  the  said  bill  original  spedfied,  and  that  day  was 
then  and  there  given  by  the  said  court  to  the  sud  T,  and  </•>  in  the 
same  plea,  &c.  whereupon  afterwards,  to  wit,  on  the  same  day  at  the 
same  court,  the  said  seijeaot  at  mace  and  minister  of  the  aame  court, 
according  to  the  custom  of  the  said  city,  returned  and  certified  to  the 
same  court  that  the  siud  widow  of  C  T,  and  Jf.  had  nothing  within  the 
liberties  of  the  said  city,  by  which  or  whereby  they  could  be  summoned, 
nor  were  they,  or  was  either  of  them  to  be  found  within  the  sud  qty, 
and  thereupon  the  said  widow  of  C.  T,  and  J/,  were  then  and  there 
solemnly  ciUled,  and  did  not,  nor  did  either  of  them  appear,  but  made 
default ;  and  thereupon  afterwards,  to  wit,  on  the  same  day  at  the  same 
court,  it  was  testified  and  notified  to  the  same  court,  by  the  same  T,  and 
jr.,  that  the  s^d  B.  and  «/•  were  then  indebted  to  the  said  widow  of  C.  T. 
and  M,  in  the  sum  of  seventy^nine  pounds  and  ninepence,  which  they 
in  their  hands  and  custody  then  had,  and  Akmu  the  said  widow  of  C.  7*. 
and  M.  detained ;  and  the  same  T.  and  J*  then  and  there  by  thor  said 
attorney,  prayed  the  same  cooxt  to  command  the  said  seijeant  at  mace 
and  minister  of  the  same  court,  according  to  the  custom  of  the  said  city, 
to  attach  the  said  widow  of  C  7*.  and  ilf.,  by  the  said  seventy-nine  pounds 
and  ninepence,  then  being  in  the  hands  and  custody  of  the  said  B.  and  J. 
to  defend,  according  to  the  custom  of  the  said  dty,  so  that  the  said 
widow  of  C»  T.  and  A£,  might  be  at  the  next  court  of  his  said  M^esty, 
to  be  liolde&befi>re  the  said  mayor  and  aldermen,  in  the  said  chamber  of 
the  Guildhall  of  the  said  city,  according  to  the  custom  of  the  same  dty, 
to  answer  to  the  said  7*.  and  J.  of  and  in  the  plea  in  the  said  original  bill 
spedfied  ;  whereupon,'  at  the  petition  of  the  said  T.  and «/.,  by  thdr  at- 
torney aforesaid,  to  the  same  const,  it  was  commanded  as  aforesaid  by 
the  same  cooit  to  the  said  seijeant  at  mace  and  minister  of  the  said 
court,  that  he,  according  to  the  custom  of  the  said  dty,  should  attach  the 
sud  widow  of  C.  71  and  M.  by  the  said  seventy-nine  pounds  and  nine- 
pence,  being  in  the  hands  and  custody  of  the  said  B.  and  J".,  and  the 
same  serenty-nine  pounds  and  maepenes  in  the  hands  and  custody  of  the 
said  B.  and  J,  should  defend,  aooordtug  to  the  custom  of  the  aforesaid 
dty,  so  that  the  said  widow  of  C  7*.  and  A#.  might  be  at  the  next  ootft  of 
his  said  Mijesty,  to  be  holden  befiMne  the  said  mayor  and  aldermen  on  the 
seveateeutli  day  of  Jmfy,  in  the  said  olaeteenth  year  of  his  said  present 
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in  this  actiou  were  within  ihe  jurisdiction  of  the  Courl;^ 
or  that. the  defendants. in  the  action  in  the  mayor's 


Mfljeity'a reig»>  nc^ofdiag  to  tb^  fntkmoiUm  mid  titf,  to ansver to  ike 
said  T'  aod  J,  of  and  m  tlie  ^a  ia  tbetr  wid  bill  origitial  apeebM ;  and 
that  the  said  jcij^aot  at  mace  should  tktefi  oertafy  to  ih»  aM  eonri  wh»t 
he  nhould  do  by  viitua  of  the  said  peecep^ ;  aod  tbo  same  d»f  w$s  tfaeP 
and  thepe  girea  by  t^e  same  cowt  to  the  said  T,  and  /.  in  the  said  pl«a» 
atvhid»da7,to«it,  on  the  aakl  sensatfi  day  of  Jnfy,  in  the  aaid  nine- 
teoQ^  ysar  of  the  roign  of  his  said  present  Majesty,  at  the  said  next 
eourt  of  his  said  Majeaty,  holdcn  before  the  said  mayor  and  aldenaea,  ia 
the  s«d  ebambsr  of  the  Guildhall  of  the  si^d  dtf  of  Ltmdon,  aecordiag 
to  the  custom  of  the  said  oty^  the  s^  71  and  J^  by  their  said  sitloraey 
came  aad  appealed,  ^,,  and  the  said  terjeaat  at  maoe  then  and  there 
ratoraed  and  certified  to  the  same  oogrt  Aat  be,  according  to  the  custom 
of  the  said  city,  on  the  said  sixteenth  day  of  ^jpntf,  in  thp  niaete^ntfa  year 
of  the  leign  of  his  siud  present  Mojesly  albnssaid,  between  lihe  hours 
of  one  and  ive  ia  the  afternoon  of  the  same  day,  by  yiitne  of  the 
said  precept*  had  attached  the  said  vidov  of  C.  T.  and  M.  by  the  said 
jevcniy-aiae  pounds  and  niaepeooe*  then  being  in  the  bands  and  custody 
of  the  said  A  and  /.  aooording  to  the  castora  of  the  said  city,  and  the 
same  seventy-aine  ponads  aad  oiae-paace,  so  being  in  the  hands  aad  cuS" 
tody  of  theaaid  B,  aad  •/.,  had  defended,  according  to  the  castom  of  the 
said  (atft  «o  that  the  said  widow  of  C.  T,  and  M.  might  be  then  aad 
thai«  at  the  said  coorty  to  answer  the  said  7,  and  /.  of  aad  in  the  ^eaia 
4heHr  said  origiaal  bill  specified,  as  before  commanded ;  whereupon  ia  the 
same  court  of  ids  said  Ifi^sty,  thea  holdcn  before  the  eaid  mayor  aad 
aldermen*  ia  tlie  said  chamber  of  the  OniUiiaU  of  the  said  oifty»  ondw 
said  sereateeath  day  £tf  April,  ia  the  said  nineteenth  year  of  his  present 
iiiyepty,  aeeordiag  to  the  custom  of  the  said  city,  the  said  7*.  and  J.  by 
thmr  said  attorney,  9fh99d  themselves  agaSast  tbe  said  widow  of  C.  /*•  aad 
ilf .  in  the  said  plea  in  the  said  original  bill  spedfied,  aeeonding  to  the 
castom  of  the  said  city ;  and  the  said  widow  of  C.  T.  and  Af.,  at  the 
petiUon  of  the  said  T.  and  J,  by  their  said  attorney,  then  and  there  made 
at  the  same  court,  wore  solemnly  called  aad  did  not  appear,  but  thea  aod 
there  made  the  irst  default,  which  aaid  defaidt  was  recorded  upon  the 
said  widow  qSC,  T.  and  Jf.  at  that  couit,  in  the  said  plea  in  the  aaid  origi- 
nal bill  spedfied,  aeeordiag  to  the  said  custom  of  the  said  city.  Aad  there- 
upon, according  to  the  custom  of  the  said  city,  a  day  was  thea  and  there 
givcB  by  the  same  court  to  tbe  aaid  widow  of  C.  7".  and  Af»»  uatH  the 
next  cooit  of  his  present  Msjesty,  to  be  bolden  before  the  said  mayor 
and  aldermen,  ia  the  said  chamber  of  the  said  GkiildhaU  oi  the  saidcHy, 
on  the  nineteenth  day  of  July,  in  the  aaid  aiaeteeatb  year  of  the  reiga  o€ 
hia  said  presaat  Majesty,  aeeordiag  to  tlie  custom  of  the  said  city,  aad 
the  same  day  ww  thea  aad  then  giren  by  the  same  coaiC  to  the  said  T, 
and  J»  ia  the  same  plea,  &c. ;  at  which  said  next  coart  of  Ids  said  Mi^^- 
ty,  bolden  before  the  said  mayor  and  aldermen,  ia  the  said  chamber  of 
tbe  GiiildhaM  of  the  same  city,  on  the  said  nineteenth  day  ofJtUyf  ni  the 
sidd  aineteeath  year  of  the  reiga  of  his  said  present  Mi^et^  aforesaid. 
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1 7B£.        court  had  notice  of  the  custom^  neither  is  it  stated  that 
Tamm        they  had  notice  of  attachment.  The  case  in  JBro.  Ab.  For. 


^'^^1^      accordiBif  to  the  autDm  of  the  nM  dty,  tfaeMdd  T.  and  J.  hyflMirafore- 
said  attorney  appeared,  and  then  and  there  in  the  aaid  eonrt  offered 
themeelTes  against  the  said  widow  of  C.  T.  and  Af.,  of  and  in  the  said 
plea  in  the  said  original  bin  specified,  accorfing  to  the  eastom  of  the 
said  citfi  and  the  said  widow  of  C.  T.  and  JV^  at  the  petition  of  the  sidd 
T.  and  /.  then  and  tliere  made  in  tlie  same  coorty  were  solemnly  celled 
and  did  not  appear,  but  then  and  there  made  a  second  de&nh,  which 
said  second  defimlt  was  recorded  npon  the  sidd  widow  of  C.  7*.  and  A/., 
at  the  same  court,  in  the  said  plea,  in  the  said  bill  ori|[^nal  specified, 
according  to  the  cnstom  of  the  aaid  dtj ;  and  thereupon,  aocording  to 
the  cnstom  of  the  said  dty,  a  day  was  then  and  tliere  giren  by  the  same 
oonrt  to  the  said  widow  of  C.  T.  and  If.,  until  the  next  court  of  Ins 
present  Majesty,  to  be  holden  before  the  sud  mayor  and  aldermen  in  the 
said  chamber  of  the  said  Gu&dhall  of  the  said  dty,  on  the  twentieth 
day  of  Jufy,  in  the  sud  nineteenth  year  of  the  reign  of  his  said  pre- 
sent Majesty,  according  to  the  cnstom  of  the  said  city,  and  the  same 
day  was  then  and  there  given  by  the  ssid  Court  to  the  sidd  7*.  and  J.  In 
the  same  plea,  Ac.  at  which  said  next  Court  of  his  sud  present  Majesty, 
holden  befi>re  the  said  mayor  and  aldermen,  in  die  said  Chamber  of 
Oufldhall  of  the  same  city,  on  the  said  twentieth  day  of  Jii^  in  the  said 
nineteenth  year  of  the  reign  of  bis  said  present  Majesty,  according  to  the 
custom  of  the  sidd  city,  the  sidd  7*.  and  J.  by  their  said  attorney,  appear- 
ed,  and  then  and  there,  in  the  same  Court,  offered  themadTes  agdnst  the 
said  widow  of  C.  T.  and  Af  .  in  the  said  plea  in  the  add  original  Mil  spe- 
dfied  according  to  tlie  custom  of  the  said  dty ;  and  the  add  widow  of  0. 
7*.  and  AT  at  the  petition  of  the  said  T,  and  J,  tben  and  there  made  in  the 
same  Court,  were  solemnly  called,  and  did  not  appear,  but  then  and 
there  made  a  third  default,  which  sud  third  defimlt  was  recorded  upon 
the  said  widow  of  C.  T,  and  ilf.  at  the  same  Court,  in  the  said  plea  in  the 
said  bill  original  spedfied,  according  to  the  custom  of  the  said  city ;  and 
tiiereupon,  according  to  the  aistom  of  the  said  dty,  a  day  was  then  and 
there  given  by  the  same  court  to  the  said  widow  of  C  ^.  and  M.  until  the 
next  court  of  his  present  Majesty,  to  be  holden  before  the  said  mayor  and 
aldermen,  in  the  sud  chamber  of  the  said  Guildhall  of  the  aaid  dty,  on 
the  twenty-second  day  of  Jufy  in  the  said  mneteenth  year  of  the  rdgn  of 
his  said  present  Majesty,  according  to  the  custom  of  the  sdd  dty; 
and  the  same  day  was  then  and  there  given  by  the  said  court  to  the 
said  T.  and  J.  in  the  same  pica,  &c.  at  which  said  next  court  of  his 
said  Majesty,  holden  before  the  said  mayor  and  aldennen,  in  the  said 
chamber  of  the  Guildhall  of  the  same  dty,  on  the  said  twenty-second 
day  of  July  in  the  said  nineteenth  year  of  the  reign  of  his  ssid  present  Ma- 
jesty, according  to  the  custom  of  the  said  dty ;  the  said  T*  and  «/.  by 
their  sud  attorney  appeared,  and  then  and  th€re,  in  the  same  court,  of- 
fered themselves  against  the  said  widow  of  C.  T.  and  J/,  of  and  in  the 
said  plea  in  the  said  original  bill  spedfied,  according  to  the  custom  of  the 
said  dty  ;  and  the  said  widow  of  C.  T,  and  M»,  at  the  petition  of  the  said 
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Attach.  567y  pi*  3^  pi,  4,  is  an  authority  to  shew  that  the 
plea  must  state  the  party  is  within  the  jurisdiction ;  and 


T,  and  J.  then  and  there  made  in  the  same  coorty  wefe  aolemiily  called, 
and  did  not  appear,  hot  then  and  there  made  a  fourth  de&nlt,  which 
aaid  fourth  default  was  recorded  upon  the  said  widow  of  C.  T,  and  M.  at 
the  same  court  in  the  said  plea  in  the  said  MQ  original  specified^  accord* 
ing  to  the  custom  of  the  said  dty  ;  and  thereupon  afterwards,  and  after 
the  said  fourth  defonlt  recorded  upon  the  said  widow  of  C  T,  and  JUl  ae» 
cording  to  the  custom  of  the  said  dty,  in  form  aforesdd,  to  wit,  at  the 
court  of  the  said  Lord  the  King,  holden  before  the  said  mayor  and  alder- 
-men,  in  the  said  chamber  in  the  Guildhall  of  the  said  city,  on  the  twenty- 
aecond  day  of  Jufy,  in  the  said  nineteenth  year  of  the  rngn  of  his  nod 
present  Majesty,  at  the  petition  of  the  said  T,  and  J,  made  to  the  said 
tx»urt  by  thdr  sud  then  attorney,  it  was  then  and  there,  by  the  same  court 
commanded  to  the  said  seijeant  at  mace,  that  he,  according  to  the  custom 
of  the  said  dty,  should  warn  and  make  known  to  the  said  B.  and  J^.  to  be 
and  appear  in  the  said  court  to  be  holden  before  the  said  mayor  and  al- 
dermen, in  the  said  diamber  of  the  Guildhall  of  the  said  dty,  on  Monday 
the  eleventh  day  of  October,  in  the  nineteenth  year  of  the  reign  of  our  So- 
▼ereign  Lord  King  Gterge  the  Third,  at  ten  in  the  forenoon,  according  to 
the  custom  of  the  said  city,  to  shew  cause,  if  any  thing  they  had,  why  the 
said  T,  and  J.  should  not  haTe  executfon  agdnst  them  for  the  ssid  sum  of 
eeventy*nine  pounds  and  ninepence  in  monlea  numbered,  theretofore  at- 
tached in  thdr  hands  as  the  proper  monies  of  the  said  widow  C,  f*.  and  M, 
and  that  the  said  seijeant  at  mace  should  then  certify  to  the  same  court 
what  be  should  do  by  Tirtue  of  the  said  precept,  and  the  same  day  was 
then  and  there  given  by  the  same  court  to  the  said  T,  and  J.  to  be  there, 
&c  and  on  which  said  day,  at  the  court  of  the  said  Lord  the  King,  hohien 
before  the  said  mayor  and  aldermen,  in  the  said  chamber  of  the  said 
Ooildhall  of  the  said  dty,  according  to  the  custom  of  the  said  dty,  on  the 
eleventh  day  of  Odober  in  the  sidd  nineteenth  year  of  the  reign  of  the  said 
Lord  the  present  King,  the  said  T.  and  J,  by  thdr  said  attorney,  came  and 
appeared,  and  the  said  seijeant  at  mace  then  returned  and  certified  to  the 
aaid  court,  that  he,  by  virtue  of  the  said  precept  to  him  directed,  had  warned 
and  made  known  to  the  said  B»  and  .f  .  to  be  and  appear  in  the  said  court 
there  to  be  holden,  &c.  to  shew  cause,  as  to  him  above  was  commanded ; 
whereupon,  at  the  petition  of  the  said  T,  and  J.  made  to  the  said  court  by 
thdr  said  attorney,  the  said  B,  and  J.  were  then  and  there  solemnly  de- 
manded, and  did  not  appear,  but  made  defonit ;  and  thereupon  the  add 
7*.  and  J,  by  thdr  said  attorney,  then  and  there,  in  the  same  court,  ac- 
^erdiDg  to  the  custom  of  the  said  dty,  prayed  execution  of  the  said  se- 
▼enty-nine  pounds  and  ninepence,  so  attached  in  the  hands  and  custody  of 
the  add  B.  and  J.  as  afoiesaid,  to  be  adyudged  to  him,  according  to  the 
custom  of  the  said  dty,  &c.    Therefore,  on  the  add  deventh  day  of  Oe- 
iobtr  in  the  said  nineteenth  year  of  the  reign  of  his  said  present  Majesty, 
at  the  same  court  then  and  there  hdd,  accovffing  to  the  cuatom  of  the  said 
city,  it  was  considered  by  the  said  court,  that  the  said  T,  and  J*  should 
have  execution  of  the  sdd  seventy-nine  pounds  and  ninepence,  in  mo- 
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1782.       the  cases  in  IaUw.  979-  Rol.  Ab.  55i,  pi.  3  and  4L  Luiw. 
':^j^       208,  are  to  ihe  same  eflFect  (d).    The  case  in  3  WUmqu^s 

WiLLiAKs  nlet  mmbaNi,  M  siteflkad  M  steDMid^  |py  «*o  Mftckiit  pM||es,  «>  be 
andamikef.  i^Mmd  tad  glien  bf  tkem  tlie  vaid  T.  sad /•  la  U10  aMM  oomt,  aoeordias 
to  the  custom  pf  the  itidc^t  to  leafeow  to  tho  lud  widow  C.  T,  a«d  Jf. 
thefl^jev«aly-DiMpo«ii*SQdiiiaqpeace  aosttech^  if  Ihej  the  a^d 
widow  C.  r.  sad  If.  witUa  oasfssr  sad  one  daf  then  ■ssteiiHipK.ac- 
coidiBg  to  the  costom  of  the  said  cUy,  thoald  pomt  into  the  said  ooort  sad 
dbprove  or«7<dd  the  taid  dsbt»  is  sad  bjr  ths  said  orisiaal  hill  of  the 
T.  sad  J.  dansEded,  sad  thst  the  asid  T*  aad  J.  afaould  ham 
og^taaCIhe  Mid  widow  a  r.  sad  jr^tethsisaidM  of  ths  aaid  debt  ia  the 
i^d  bm/arigiBid  specttedt  fte.  sad  liwfsiiioa  Ibe  aald  r.  sad  X  St  thsi 
•oart*  fcflldaa  helosa  the  aaid iasyor  end  shlenaen»  la  the  asad  chaaibarof 
tteOoiUhsIl  of  the  Mid  dtf,  ofthesaldekveathdsjQf  OBtoSwinthe 
MldBtoteeathfMroftheraipiofhiaasidfwaeBlM^arty^ascoBdMsM 
the  teaor  of  the  aald  JodgnMat,  end  the  coatoM  of  the  aald  dtf,  fooad 
aaOdsat  pkdgaa»  to  wH,  r,  r.  sad  <7.  Jir«  cMaaess  of  Ihe  aaU  cUy»  is 
■tstofs  the  aohi  widow  C  7*.  aad  M,  the  aaid  aeveat]r*Biae  poiuida  aad 
^^ffiTTP^  to  sttsdMd  M  stoaaaidt  if  the  aaid  widow  C.  T.  sad 
Jr.  ahonUy  wUhio  s  yasr  sad  s  day  thea  ssst  esaaiss*  coaie  iafto  the 
aaid  ooort  aad  (Usprors  or  s^id  the  aaid  debt  la  sad  hj  the  aaid  bill  sci* 
giiial  ilf masdndj  arrordinf  to  tht  nwafnm  rrf  thr  asid  fity  1  and  Ihrirnpee 
theaaadr.  I^.sod/.lathesaaiesooft,  ssd  by  ths  ^oaaideMtlso  of  ihs 
asBis  oonrt,  soeovdifla  to  the  teaor  of  ths  aaid  Jai||^8sat»sad  the  cnatsM 
of  the  said  dty,  had  execution  for  the  aaid  aevoaty-niae  pensda  sad 
niaepeaoe,  so  sttsched  m  sfovtaaidt  asd  theisof  is  ths  aame  oaait 
aekaowledged  lo  be  Mtiafied«  &c.  m  by  the  lacocd  sad  paooeM  thereof 
remshiiY  la  hIaaMdMijsatrHi  ooort,  holdea  before  the  and  aiafor  sad 
alderaMn,  la  the  aald  chsaibsr  of  the  GottdhsU  of  tbesaid  dty.  Mora  lUly 
anMarai  sad  the  aaid  A.  sad  «^,  farther  ia  foot  eay,  thstthesaid 
ty-niae  povoda  and  sincpenoBy  eo  attached  la  their  heads,  aad  is 
tion  bed  at  the  aoit  of  the  aaid  r.  G.  sad  J .  eoeordhis  to  the  onalon  of  the 
eaid  city,  sad  the  aesMMreotyHuaepoiiBda  sad  waepesOB,  psrodofthe 
aaid  aeveral  snaia  of  BHioey  in  the  Mid  Mveral  pHNolaeaend  nodeiteklasi 
In  the  aaid  dsdamtioa  of  ths  aaid  €.^  r»  widow,ssd  J.  ii.  df.sbofsi 
tionsd,SK€OBe  sod  theasaM  snmof  SMNiey,oad  not  oilier  or  diffpiasti 
And  die  aaid  i7.  and /.« the  aaid  oiigiaai  bill  Aad  sttMdosent  ] 
aad  dis  aidd  il^aad  1/.  in  the  aaid  dedaration  above  osBMd,  ase  the  easM 
perKMS,  and  not  other  or  dbfonat  pera>Be ;  and  siso,  that  ths  aaid  widow 
of  cr.sadJf.  asmoddefeadsataiatbeaaid  origia^biU,  psosecntadat 
theaoitoftfaeBaidr.  &.  aad  J^  and  the  aaid  a  ^.r.,  widow,  and./.  i7.Jf; 
named  plaintiffi  in  the  abore  declaration,  are  the  aane  perMina,  and  not 
other  or  Afferent ;  sod  that  the  aaid  jadgmest  sad  execntioa  stiUreman 
in  full  force  and  effect,  in  no  wiaediapvoved  or  revoked  by  the  aaid  C.  ^,T, 


(f/)  See  aiao  2  H.  BUt.  83.    6  T.  R.  700.    1  FtHt.  236.     G*. 
PosMan  Attachment,  &c.    3  Lev.  23.    1  Samd.  47,  note  1,  and  73  aad 
47,  note  1 .     I  T.  R.  151.    6  MotL  283.    Saik.  73,  4M. 
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Rep.  3(Hy  decides  that  the  party  ought  to  have  had 
notice  of  the  castom,  and  of  the  attachment  issued.  If 
the  defendant  in  the  original  action  has  no  notice  of 
the  custom^  the  plaintiff  might  collude  with  any  debt- 
or of  defendant,  to  charge  him  with  supposed  debt ;  for 
after  a  year  defendant  cannot  be  admitted  to  overreach 
the  judgment  in  attachment. 

Davenport,  for  defendant  The  garnishee  and  the 
property  must  necessarily  be  in  the  city«  otherwise  the 
whole  proceedings  would  be  nugatory.  It  is  not  usual 
to  give  the  notice  contended  for  by  the  plaintiff.  The 
customs  of  London  are  confined  by  act  of  parliament ; 
therefore,  if  this  be  the  custom,  the  act  makes  it  good* 
The  intention  of  the  custom  is^  to  enable  all  to  pro* 
ceed  against  the  property  of  the  defendant,  where  his 
person  is  not  to  be  come  at.  If  there  is  no  collusion 
between  the  plaintiff  and  the  defendant's  debtor*  the 
defendant  cannot  be  hurt.  The  plaintiff  is  bound  to 
prove  his  debt,  Lord  Raym.  727 ;  and  if  so^  there 
can  be  no  collusion.  There  is  also  a  year  and  a  day 
for  defendant  to  overreach  the  judgment^  if  fraudulent. 
If  there  was  any  apprehfsnsion  of  fraud,  they  might 
have  replied  to  the  collusion,  instead  of  demurring. 
He  cited  Show.  506. 

Sbd  per  Curiam.  It  ought  to  appear,  that  the 
garnishee  is  within  the  city,  and  the  custom  should  be 
so  stated.  If  there  are  specific  goods  attached,  they 
most  be  within  the  city. 

The  defendant  had  leave  to  amend. 
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widow,  and  J,  B,  M, ;  and  tlua  the  8a(d  £l«  J.  are  ready  to  Terify :  where- 
fore they  pray  judgment,  if  the  said  C.  A»  T.,  widow,  and  J:  B.  M.  ought 
to  have  their  afoiesaid  action  thereof  maintained  against  them,  &c. 
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Hilton,  Administratrix  of  Hbnry  Wilton, 
^'^^^'  against  John  Worrall. 

TriKUyTerm. 

A  debt  depend-  T|ECLARATION  in  debt  on  common  money  bond, 
log  apon  a  con-   ^^  ^^^^^  24lh  January,   1777,  given  by  defendant 

tmgencyy  at  the  -^  o  ^ 

timeofapany'f  to  H.  Wilton,  deceased,  for  200/. 

discharge  under 

xSg^IL^.  c52.       Plea,  that  defendant  was  discharged  under  insolvent 

dbchaiged  («).    *Ct,  18  Geo.  HI. 

Replication,  that  the  bond  was  subject  to  the  fol- 
lowing condition,  viz.-— 

'^  The  condition  of  the  above  written  obligation  is 
such,  that  whereas  the  above  named  H.  H.  hath  on 
the  day  of  the  date  above  written,  lent  unto  the  above 
bound  P.  C.  P.  the  sum  of  one  hundred  pounds,  upon 
the  merchandises  and  effects  laden  or  to  be  laden  on 
board  the  good  ship  or  vessel  called  the  Ceres,  of  the 
burthen  of  five  hundred  tons,  or  thereabouts,  now  in 
the  river  of  Thames,  whereof  T.  N.  is  commander ;  if 
the  said  ship  or  vessel  do  and  shall  with  all  convenient 
speed,  proceed  and  sail  from  out  of  the  said  river  of 
Thames  on  a  voyage  to  any  ports  or  places  in  the  East 
Indies,  China,  Persia,  or  elsewhere  beyond  the  Cape  of 
Good  Hope,  and  from  thence  do  and  shall  sail  and  re- 
turn into  the  said  river  of  Thames,  at  and  before  the 
end  and  expiration  of  thirty-six  calendar  months,  to 
be  accounted  from  the  day  of  the  date  above  written, 
and  that  without  deviation  (the  dangers  and  casual- 
ties of  the  seas  excepted) ;  and  if  the  above-bounden 


(a)  This  statute  has  now  expired.  The  principle  of  this  decision  may 
however  be  applicable  to  cases  on  subsequent  acts.  The  chief  insolvent 
acts  in  force,  are  the  32  Geo.3.  c.28.  sess.  13  ;  1  Geo,4,  c.ll9{  sad 
3  Geo.  4,  c.  144.    See  the  10th  section  of  the  1  Geo,  4. 
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P.  C  P.,  J.  W.  and  J.  fT.,  they  or  each  of  them,  or  1 7«2. 
each  of  their  heirs,  executors,  or  administrators,  do  hclton  ^d^ 
and  shall  within  thirty  days  next  after  the  said  ship  or  ^^^'ratruf, 
vessel  shall  be  arrived  in  the  said  river  of  Thames  irom  against 
the  said  voyage,  or  at  the  end  or  expiration  of  the 
said  thirty-six  calendar  months,  to  be  accounted  as 
aforesaid  (which  of  the  said  times  shall  first  and  next 
happen),  well  and  truly  pay,  or  cause  to  be  paid  unto 
the  above-named  H.  H.,  his  heirs,  executors,  adminis- 
tratorSy  or  assigns,  the  sum  of  one  hundred  and  twenty- 
two  pounds  of  lawful  money  of  Great  Britain,  to« 
gether  with  one  pound  two  shillings  of  like  money, 
by  the  calendar  month,  and  so  proportionably  for  a 
greater  or  lesser  time  than  a  calendar  month,  for  all 
such  time,  and  as  many  calendar  months  as  shall  be 
elapsed  and  run  out  of  the  said  thirty-six  calendar 
months,  over  and  above  twenty  calendar  months,  to  be 
accounted  irom  the  day  of  the  date  above  written ; 
or  if  in  the  said  voyage,  and  within  the  said  thirty-six 
calendar  months,  to  be  accounted  as  aforesaid,  an  « 
utter  loss  of  the  said  ship  or  vessel  by  fire,  enemies, 
men  of  war,  or  any  other  casualties,  shall  unavoidably 
happen,  and  the  above-bound  P.  C.  Pm  J.  W.  and  J. 
fV.,  they,  or  their  heirs,  executors,  or  administrators^ 
do  and  shall  within  six  months  next  after  such  loss, 
pay  and  satisfy  to  the  said  H.  H.,  his  heirs,  executors, 
administrators,  or  assigns,  a  just  and  proportionable 
average  on  all  the  goods  and  effects  which  the  said 
P.  C.  P.  carried  from  England  on  board  the  said  ship 
or  vessel,  and  all  other  the  goods  and  effects  of  the 
said  P.  C.  P»  which  he  shall  acquire  during  the  said 
voyage,  and  which  shall  not  be  unavoidably  lost; 
then  the  above-written  obligation  to  be  void  and  of  no 
effect,  or  else  to  stand  in  full  force  and  virtue,  to  wit, 
at  London  aforesaid,  in  the  parish  and  ward  aforesaid/^ 
The  replication  then  averred  that  the  ship  sailed,  but 
did  not  return  into  the  river  Thames  until  after  defend- 
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ant  was  discharged  oader  the  inaolveat  act;  and  staling 
bteach  of  condition,  in  the  noopayvieat  of  the  Ids/., 
tec.  after  such  arrival.  Rejoinder,  admitting  the  breach 
of  the  oonditlon,  bat  avfiridg  that  the  bond  and  con- 
dition were  entered  iolo  before  defendant's  discharge, 
and  that  therefore  defendant  is  not  liable.  To  this  re- 
joinder,  the  plaintiff  deranrred  geDerallji  and  the 
defendant  joined  in  demurrer. 

Woody  for  plaintiff.  The  question  here  is,  whether 
this  debt  waa  discharged  by  the  insolvent  act  It 
clearly  was  a  contingent  debt  on  the  day  die  defend* 
ant  was  discharged.  If  the  ship  had  been  lost,  no 
debt  would  have  arisen.  Tlie  words  in  the  insolvent 
act,  18  Geo*  III.  c.  5fi,  are,  that  the  patty  is  not  to  be 
imprisoned  for  any  debt  **  owing,  occasioned,  ot  grow^ 
ing  due,"  2lc.  and  the  meamng  is  Only  to  extend  to 
cases  which  are  deUta  in  preeemti  tolvenda  tfi  fiUur^. 
This  case  is  not  of  that  description.  By  the  bankrupt 
laws  it  could  not  have  been  proved  as  a  debt  under  the 
commission  (6). 

Morgan,  for  defendant*  This  case  wili  depend  on 
the  words  of  the  act.  The  plaintiff  might  have  come 
in  for  his  debt  under  the  distribution  ^  and  I  should 
chink  he  might  bate  proved  it  under  a  commkaion  i^ 
bankruptcy. 


Pbb  Cum  AM.    This  is  no  debt  at  att  till  the  event 
has  happened.    These  must  be  jtMlgmem  for  plaintiff* 

JadgmenWfor  plaiMiff. 


nil      It  n»M  II I   mm 


I     i# 


(6)  See  3  T.  R.  435.   &  AfmM^aSdMv.  21.   aar«ri.l8S.5i^.iiad  W.ia. 
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CooPBR  against  Watlinotdn.  .* 

Eatter  Term. 

TkECLARATION  on  an  indenture  of  partnership,  ifaninden- 

made  tke  26th  Septembery  1774,  between  plaintifF  ^}^  foraterm 
and  defendant,  forcontinning  a  partneFship  for  the  term  j^J^*"  roviao 
of  1 1  years,  subject,  amongst  others,  to  the  following  that  either 

.  1        .  .  II  1  party  may,  if 

proviso  :  '^  that  is  to  say,  it  was  mntually  agreed  opon  he  be  desiroas 
by  and  between  the  said  parties,  and  declared  to  be  2^c)*dcter-^ 
the.trae  intent  and  meaning  of  the  said  indenture,  mine  the  pait- 

^  ,  nership,  byg^T- 

that  if  either  of  the  said  parties  should  be  minded  and  ing  six  months 
desirous  of  quitting  the  said  art  or  mystery  at  any  |^t dhsolvethe 
time  during  the  said  term  of  eleven  years ;  and  should  JjJ^"*'"^^  ^ 
for  that  purpose  give  six  months  notice  in  writing  of  trade  else- 
such  his  intention  to  the  other  of  the  said  parties ;  must  either 
that  then,  ^t  the  end  of  the  said  tera^  of  sbc  months,  ^|^^i^or 
whereof  notice  should  be  given  aa  aforesaid,  the  sard  entirely  sive  up 

such  trade. 

co-partnership  should  cease  and  deternrioe  in  such 
manner  and  form  as  if  the  said  term  of  eleven  years 
had  been  fully  elapsed ;  and  that  the  parly  receiving 
such  notice  should,  after  the  end  of  the  said  six 
months,  continue  the  said  trade  and  business  on  his 
own  acoonnt,  and  have  the  benefit  of  the  remaining 
partof  the  lease  of  tile  said  premiseS'^'^^Amongstothers, 
the  plaintiff  declared  on  the  following  breach :  that 
although  he  the  said  plaintiff  was  willing  and  desi- 
rons  to  have  ooKtinued  a  co-partner  and  joint  trader 
with  the  said  defeodimt,  in  the  said  art,  trade,  or  mys* 
tery,  for,  daring,  and  until  the  end  and  expiration  of 
the  said  tenn  of  eleven  years  in  tife  said  indenture  in 
ihat  behalf  0iention«rt ;  and  atthough  the  said  defend* 
ant  did  not  during  the  said  term  quit  the  said  art, 
tfade,  or  mystery;  yet  the  said  defendant  did  not 
continue  a  co-partnar  and  joint  trader  with  the  said 
plaintiff  in  the  said  art,  trade^  or  mystery,  until  the 
end  and  term  of  eleven  years,  in  the  said  indenture 
mentioned,  but  wholly  refused  so  to  do ;  and  on  thei 
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'1784.       coDtrary  thereof^  during  the  said  term,  to  wit,  on  the 
Q^^^^       twenty-fifth  day  of  Marchj  one  thousand,  seven  hun- 
agaiMt        jf^  QQ^  eiehty-four,    at  London  aforesaid,  in   the 
parish  and  ward  aforesaid,  withdrew  and  separated 
himself  from  being  a  co-partner  and  joint  trader  with 
the  said  plaintiff  in  the  said  art,  trade,  or  mystery,  and 
hath  altogether  refused  to  continue  a  co-partner  and 
joint  trader  with  the    said  plaintiff,  and  hath  ever 
since  that  time  carried  on  the  said  art  or  mystery  se- 
parate and  apart  from  the  said  plaintiff,  to  wit,  at 
London  aforesaid,  in  the  parish  and  ward  aforesaid, 
contrary  to  the  form  and  effect  of  the  said  indenture, 
and  of  the  said  covenant  of  the  said  defendant,  in  that 
behalf  made  as  aforesaid. 

To  this  breach  the  defendant  pleaded  as  follows : 
^'and  as  to  the  said  supposed  breach  of  covenant  in  the 
said  declaration  first  above  assigned  \  this  defendant 
saith,  that  the  said  plaintiff  ought  not  to  have  or  main- 
tain his  aforesaid  action  thereof  against  the  said  defend- 
ant, because  he  saith  that,  during  the  continuance  of 
the  said  partnership  in  the  said  indenture  mentioned, 
and  six  months  before  the  said  twenty-fifth  day  of 
March,  in  the  year  of  our  Lord  one  thousand  seven 
hundred  and  eighty-four,  aforesaid ;  to  wit,  on  the 
twenty-sixth  day  of  September ^  in  the  said  year  of  our 
Lord  one  thousand  seven  hundred  and  eighty-three, 
at  London  aforesaid,  in  the  parish  and  ward  aforesaid, 
he  the  said  defendant  did  give  notice  in  writing  to 
the  said  plaintiff,  that  he  the  said  S.  was  minded  and 
desirous  to  quit  and  determine  the  said  co-partnership 
in  the  said  art,  trade,  or  mystery,  in  the  said  indenture 
mentioned,  at  the  end  of  six  months  from  that  time» 
that  is  to  say,  on  the  said  twenty-fifth  day  of  Marchp 
in  the  said  year  of  our  Lord  one  thousand  seven  hun- 
dred and  eighty-four,  according  to  the  form  and  effect 
of  the  said  indenture ;   and  the  said  defendant  says. 
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that  he  did  Dot,  until  the  end  and  expiration  of  six        1784. 
months  from  the  giving  of  such  notice  as  aforesaid,      cooper 
withdraw  or  separate  himself  from  being  a  co-partner  v^Aia^TON. 
and  joint  trader  with  the  said  plaintiff  in  the  said  art, 
trade,  or  mystery,  in  the  said  indenture  mentioned,  and 
this  the  said  5.  is  ready  to  verify ;  wherefore  he  prays 
judgment  whether  the  said  plaintiff  ought  to  have  or 
maintain  his  aforesaid  action  thereof  against  him,  8cc. 

Demurrer,  and  joinder  in  demurrer. 

Bower y  for  the  plaintiff.  The  gi^ound  of  demurrer  is 
that  the  defendant  has  not  averred  in  his  plea  that  he 
was  minded  of  leaving  off  the  trade,  according  to  the 
proviso.  It  was  the  intention  of  the  parties  that  the 
partnership  should  continue  till  the  end  of  the  term, 
unless  either  of  the  parties  was  minded  absolutely  to 
leave  off  trading.  Otherwise  the  partners  might  be 
trying  to  undermine  each  other,  and  withdraw  and  take 
away  customers. 

fVood,  contra.  This  is  a  very  uncommon  stipulation ; 
if  such  was  the  intention  of  the  parties,  as  contended 
for  by  the  plaintiff,  they  would  certainly  have  ex- 
pressed it  in  clearer  words. 

SedperCubiam.  The  words  cannot  well  receive 
any  other  construction  than  that  put  upon  them  by 
the  plaintiff*  They  were  certainly  meant  to  exclude 
either  party  from  setting  up  a  trade  elsewhere. 

Judgment  for  plaintiff. 


VOL,  II.  2  H 
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17  84.      RoBKHTSON  and  another ^  Assignees  o^Cottrbll, 
Emter  Ttrm.       a  Bankrupt y  against  Sir  Robert  Taylor^  Bart. 

and  another,  late  Sheriffs  of  London. 

Tbc  jury,  IB  an  fflHIS  wae  a  special  case  for  the  opiDion  of  the 
for  an  escape  court ;  and  Staled,  that  the  proceedings  were  in  an 

of  a  person  In    action  of  debt  for  an  escape  upon  a  ca.  sa,  for  73i,, 

execution,  mutt  . 

give  a  rerdict     issued  against  John  Farquhar  at  the  suit  of  the  bank- 
debt  («).  rap^  and  directed  lo  the  above  defendants  as  sheriffs. 

The  cause  came  on  to  be  tried  the  sitting  after 
Hilaty  Term,  1784,  at  Gmtdhall,  before  the  Right 
Honottmble  the  Earl  of  Man^fieU,  when  the  j«y  found 
a  verdict  for  the  plaintiffs,  damages  one  shilling,  and 
cosis  forty  shillings;  npon  which  the  following  question 
for  the  opinion  of  the  court  was  reserved :  whether  upon 
the  proceedmgs,  it  was  in  the  power  of  the  jury  to  as- 
certain the  damages  to  be  recovered  bj  the  plaintiff;  if 
the  court  shall  be  of  opinion  that  it  was  in  the  power  of 
the  jnry  to  ascertain  the  damages  to  be  recovered  by  the 
plaintiffs,  then  the  plaintiffs  were  to  recover  no  more 
than  one  shilling  damages,  and  the  costs  to  be  taxed: 
but  if  the  eourt  riioald  be  of  opinion  that  it  was  not  in 
the  power  of  the  jutj  to  ascertain  the  damages  to  be 
teeovered,  then  the  plaintiffs  were  to  be  entitled  to 
xecover  of  the  defendants  the  debt  owing  by  John 


(«)  1  Smmd.  35,  n.  1.  2  T.  R.  129>  the  ttatatee  Walmuuter  3.  and  1 
JUck.  2,  c.  12,  give  thia  action  of  debt  asainet  the  aheriffor  goaler,  for  an 
escape  of  a  prisoner  out  of  execution.  The  ^tuntiff  may,  however, 
■tin  bring  an  actiou  on  the  case  for  the  escape,  Gro,  Joe,  288,  though 
4ebt  ia  the  pieftiible  Ibrm  of  action  for  tlie  abore.  When  the  eacspe 
is  out  of  custody  upon  metme  jwveetf ,  then  case  ia  tlie  proper  form  of 
action,  and  debt  will  not  lie.  2  Inst.  362.  In  such  action  for  an  eseape 
on  metmjpnemi,  the  amount  of  damages  b  in  the  discretion  of  the  jury. 
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'  ParfuAdf;  in  the  declaration  mentioned,  besides  their        1784. 
costs,  to  be  taxed.  ni^^^i^^ 

and  another 

Baldwin,  for  the  plaintiff.  The  question  is^  whether       tatlor 
in  Hn  action  of  debt  for  an  escape  of  a  person  in  exe-     «»danotker. 
cution,  a  jury  can  give  less  than  the  debt*    The  case 
in  £  Blackitone^s  Reports,  1048,  is  directly  in  point, 
that  the  whole  must  be  recovered,  or  nothing. 

Mingajft  for  the  defendant.    I  can  find  no  case  to 

contradict  this  authority. 

Judgment  for  plaintiff. 

Bbnnbtt  against  Johnson.  ^'^^' 

Batter  Term. 

npHIS  was  a  special  case  for  the  opibioift  of  the  A  dyer  has  a 
*    court,  stating  as  follows.      "  This  was  an  a^j-  2Sd?ddiJ^. 
lion   of  trover  for  a   quantity 'of   silk   and  wcat-  S*^^*!^ 

^  ''  »  .    «  1       dyed,  only  for 

ing  apparel :  the  cause  came  on  to  be  tried  at  tlie  tbe  imrticohLr 
sitting  after  Hilary  Term,  1784,  at  Westminster  HaH,  SSf^Vi^^ 
before  the  Right  Honourable  the  Earl  of  Mansfield,  "^^^^ 
when  the  jury  found  a  verdict  for  the  plaintiff,  dainages  ls»»  (a). 
one  shilling,  and  costs  forty  shillings,  subject  to  the 
opinion  of  the  court  on  the  following  case  :  that  the 
plaintiff  was  in  use  to  send  silk  to  the  defendant  to  be 
dyed ;  there  was  due  from  the  plaintiff  to  the  defend- 
ant 17«.  ^«  for  dying :    the  plaintiff  sent  the  silk  in 
question  to  be  dyed,  that  it  was  dyed,  and  that  Ss.  6d. 
was  due  to  the  defendant  for  dying  it;  that  the  plain- 


(«)  The  same  point  was  rnled,  In  4  Bntr.  2214.  And  see  WkUaker^t 
Law  of  lien,  100,  n.  h.  6  Eaet^  523,  note  e.  7  Eatt,  229.  Bnt  dyers, 
or  otiier  traders,  may  make  a  stipDlation  that  they  wQl  not  receive  any 
more  goods  to  be  dyed,  &c  Ac,  hot  on  condition  that  they  should  re- 
spectlTelyhsiTea  lien  on  those  goods  for  thefar  general  balanee;  and  any 
one  who  after  notice  of  sochstipolatfondefiven  goods  to  etthsr  of  these 
penons,  must  be  taken  to  have  assented  to  it,  and  conseqnently  cannot 
demand  goods  so  deliyered  to  any  such  dyer,  Ac  without  psying  the 
balance  of  his  general  accoont.  6  Term  Rep.  14.  See  also  3  As,  and 
Aii.42,498.    GiSMf,  519. 

2h  2 
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1 784.        liflF  tendered  the  S$.  6d.  and  demanded  the  silk,  which 
BwIbtt      the  defendant  refused  to  deliver,  unless  he  was  paid 

'V*'""       the  17«.  2rf.  also.    The  question  for  the  opinion  of  the 
Johnson,  .        ,         .  .     .  /^  .  .  i    • 

court  is,  whether  the  plainUff  is  entitled  to  recover  m 

this  action  ?     If  the  court  shall  be  of  opinion  that  the 

plaintiff  is  entitled  to  recover,  then  the  verdict  to 

stand,  and  the  defendant  is  to  deliver  the  goods  in 

question  to  th«  plaintiff,  on  oath ;  but  if  the  court 

shall  be  of  opinion  that  the  plaintiff  is  not  entitled  to 

recover,  then  a  verdict  to  be  entered  for  the  defendant.*' 

Mingay,  for  tbe  plaintiff.  The  case  of  Green  v. 
Palmer f  4  Burr.  2214,  where  the  doctrine  of  liens  is 
very  ably  and  fully  discussed,  is  in  point.  There  can 
be  no  right  to  retain  for  a  general  balance,  without  a 
usage  to  that  effect.  The  principles  of  public  policy, 
for  the  coBvenience  of  commerce,  are  against  a  con- 
trary  doctrine.  The  plaintiff  can  only  retoin  for  the 
sum  due  for  the  dying  or  manufacturing  the  thing 
detained. 

The  court  admitted  the  doctrine  and  law  laid  down 

by  Mi$igay^  and  gave 

Judgment  for  plaintiff. 


1765.       Sewart  against  Dbnton,  Administratrix  ^ John 

HOary  Ttnu  t  DbNTON. 

A]«gatee,im-  HTlHIS  was  a  special  case  for  the  opinion  of  the 
tTwlL^^  Court,  suting  as  follows  : 

•niyed  in  the 

iTa sUp  before  ''This  action  was  brought  against  defendant,  as  ad- 
te^ai^^the  ministratrix  of  J".  D.  for  money  paid,  laid  out,  and 
report  of  the      expended  by  the  plaintiff,  to  and  for  the  use  of  the 

arriTilofthe  r  J  r 

sMp  being  made  before,  but  the  entry  of  the  wines  not  being  made  nntil  after  the  death  of 
teitator,  if  not  aubjeet  to  the  paTment  of  the  datiea ,  tlie  executor  being  bonod  to  paj 
them  oQt  of  the  aneta. 
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said  J.  D.  ia  his  lifetime^  and  for  money  had  and  re-  1785. 
ceived  by  the  said  J*  D.  in  his  life  time,  to  and  for  the.  sewart 
use  of  the  plaintiff.    The  defendant  pleaded  the  srene-        against 

Denton 

ral  issue,  non  assumpsit,  whereupon  issue  was  joined.  Mminutrairix 
This  cause  came  on  to  be  tried  at  the  sitting  after  JKi*  ^  mwton. 
chaelmas  Term  f  1784,  at  Guildhall,  London,  before  die 
Right  Hon.  the  Earl  of  Man^eld,  8cc.  when  the  jury 
found  a  verdict  for  the  plaintiff,  damages  igg/.  lS^6d., 
and  40s«  costs,  subject  to  the  opinion  of  the  Court  on 
the  following  case  :  That  P.  T.  by  his  will,  dated  14th 
October,  1779^  willed,  that  the  plaintiff  and  J.  2>.,  (to 
whom  the  defendant  is  administratrix,)  should  have 
and  carry  on  his  trade  or  business  of  a  wine  merchant, 
as  joint  and  equal  partners;  and  he  gave  and  be- 
queathed unto  the  said  T.  S.  and  /.  D.  all  his  stock  in 
trade  of  wines  and  spirituous  liquors  which  he  should 
be  possessed  of  at  the  time  of  his  decease  ;  and  after 
giving  several  pecuniary  legacies,  he  gave  and  be-^^ 
queothed  unto  the  plaintiff  and  C  his  wife  (who  is^ 
since  dead),  all  the  rest,  residue,  and  remainder  of  his. 
monies,  goods,  chattels,  estates  and  eflfects  whatsoever 
or  wheresoever,  whereof  he  should  die  possessed,  or 
whereof  any  other  person  or  persons  should  be  posses- 
ed  in  trust  for  him  at  his  death;  and  he  appointed 
E,  A.  the  plaintiff,  and  T,  J.  his  executors.  The  tes- 
tator died  on  the  23d  January,  17B0.  That  on  the  22d 
January,  1780,  eighteen  pipes  of  wine,  which  had 
been  ordered  by  the  testator,  arrived  in  the  port  of 
London,  and  the  arrival  of  the  ships  on  board  which  the 
wines  were  laden,  were  reported  before  his  death,  but 
the  wines  in  question  were  not  entered  or  delivered  un- 
til after  the  testator's  death.  That  the  plaintiff  paid 
the  freight,  duties,  and  insurance,  amounting  to 
399/*  7s.  Id.  upon  the  whole  of  the  wines,  without  pre- 
judice to  the  question,  whether  the  same  should  be 
paid  by  the  specific  legatees  of  the  testator's  stock  in 
trade,  or  by  the  residuary  legatees  in  the  testatoi^s  will* 
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1785.       The  question  for  the  opkiioQ  of  tke  court  was,  whe^i^ 

^^^^      the  freight,  dotiea^  ^nd  iQSiirappe,  wei^  pay$)>Ie  b;  the 

againi$       plaiQtiff  aod  the  other  specific  legatee^  in  equal  piopor- 

AinMor^  tioDs,  or  whether  the  si^me  wore  payable  by  the  execn- 

^  DsNTON.    ^^  ^^^  ^^  ^  testator's  estate.    If  the  Court  shall  bq 

of  opinion  that  they  ought  to  be  paid  by  the  specific 
legatees,  then  a  verdict  to  be  entered  for  the  plaintiff, 
damages  199/.  lds.6d  and  costs;  but  if  the  court  shall 
be  of  opinion  that  they  were  payable  by  the  executors 
out  of  the  testator's  estate,  then  a  verdict  to  be  entered 
for  the  defendant. 

Baldwin  J  for  the  plaintiff.  The  question  is,  whether 
the  goods  should  have  been  delivered  to  the  intestate  free 
from  these  charges.  Every  owner  of  a  ship  has  a  lien 
for  freight  and  duties,  and  the  plaintiff  was  compelled  to 
pay  them.  They  did  not  become  due  until  after  the 
testator's  death,  for  the  report  had  nothing  to  do  with 
the  entry  of  the  goods  ;  and  until  the  entry  is  made,  no 
duties  become  due.  The  report  is  only  notice  to  the 
Custom-house  that  the  ship  is  arrived;,  and  it  is  made 
by  the  captain.  The  entry  is  made  by  the  owner  of 
the  goods.  The  executor  was  not  bound  to  make  the 
entry.  By  a  bequest,  the  legatee  takes  the  thing  be- 
queathed, with  all  charges* 

Mingay,  for  defendant.  I  contend,  that  under  the 
18  Car.  2  (a),  the  moment  the  ship  arrived  in  port  the 
wine  was  liable  to  the  duties — a  fortiori,  as  soon  as  the 
arrival  is  reported.  The  practice  is,  that  the  consignee 
should  make  the  entry,  5  Geo.  I.  c.  1 1 ;  and  therefore, 
when  the  testator  left  these  wines  to  his  two  nephews, 
he  meant  they  should  take  the  same  clear  of  all  charges. 

LoBD  Mansfielu.  That  certainly  appears  to  have 
been  his  intention. 

Judgment  for  defendant. 


(a)  ScciioQ  2. 
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Bird  against  Sir  T.  Gunston.  ^^ — i 

TkECLARATION  ia  trespass,  for  seizing  a  cart  and  A  mAgbtrate  is 
horses,  and  divers  quantities  of  beer,  and  de-  tice  of  action' 
taining  them.  Plea,  general  issue,  not  guilty.  The  ^^.2%.44 
cause  was  tried  at  Tauntim  Assizes,  before  Sir  Beau-  s-l>whenhe 
mont  Hot  ham,  Baron,  and  Mr,  Justice  Buller.  A  ver-  gistrateyOioiigb 
diet  was  found  for  the  plaintiff,  damages  lO*.  and  t^^^c^^ 
costs  405.  subject  to  the  opinion  of  the  Court  on  the  ^^nthescope 

-„       .  •*  *^  of  hUoflfice(«). 

followmg  case  :— 

The  plaintiff's  waggon,  with  two  horses  thereto, 
were  in  the  turnpike  road  at  the  time  that  the  defend- 
ant stopped  them ;  but  the  waggon  was  then  standing 
stfl],  and  the  waggoner  was  fastening  the  casks  con- 
tained in  the  waggon.  The  defendant,  who  was  a 
Justice  of  the  Peace,  stopped  the  waggoa  and>  horses,, 
with  intent  to  conrict  the  driver  of  the  waggon  in  the 
penalty  of  10«.  under  the  statute  of  13  Geo,  III.  ch. 
78  (6);  and  the  waggon  and  horses  were  detained 
till  the  next  day. 


(a)  See  Tidd,  7th  ed.  2T.  S.  C.  and  9  East,  36!V.  3  Camp.  242.  3  Ufault 
and  JMv.  580.  2  Prtce,  126.  2  N.  Bta.  114.  HliU,  C.  N.  P.  458.  And  as  to- 
the  form  of  the  notice,  see  T\dd,  7iAk  ed.  27,  8. 

(6)  Sec.  61,  by  which  it  is  enacted,  that  if  the  drirer  of  any  cart,  dray, 
or  waggon,  shall  ride  npon  snch  carriage  in  any  street  or  highway,  not 
having  some  other  person  on  foot  or  on  horsebadc  to  guide  the  same 
(such  carriages  as  are  conducted  by  some  person  holding  the  reins  of  the 
horse,  excepted)  ;  or  if  the  driver  of  any  carriage  whatever  on  any  part 
of  any  street  or  highway,  sliall,  by  negligence  or  misbeharitnur,  cause  any 
damage  to  any  person  or  carriage  passing  upon  such  street',  ftc.  or  shall 
quit  the  highway  and  go  on  the  other  dde  of  the  hedge  or  fience  incloS'^ 
ing  the  same,  or  wilftilly  be  at  such  distance  fh>m  snch  carriage,  whilst  it 
shall  be  pasnug  upon  such  highway,  tiiat  He  cannot  have  the  direction  of 
the-horses  drawing  the  same,  or  shall  by  negligence  or  misbehaviour  pre- 
vent or  interrupt  the  fbee  passage  of  any  other  carriage  or  person  on  the 
highway* ;  or  if  the  driver  of  any  empty  waggon,  cart,  or  carriage,  shall 
neglect  to  turn  aside  for  any  ooactt,  chariot,  chaise,  loaded  waggon,  cart, 
or  other  loaded*  carriage,  or  if  any  person  shall  act  as  the  driver  of  any 
such  coach,  post-chaise,  or  carriage,  let  for  hire,  or  waggon,  wain,  or 


\ 


GvNcroit. 
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1785.  No  Dotice  was  given  to  the  defendant  previous  to 

Bjh^        the  time  of  bringing  the  action  (c).    The  question 

was,  whether  the  action  could  be  maintained  without 

notice  of  action  having  been  given. 

« 

Gibbs,  for  plaintiff,  contended  that  notice  was  not 
necessary.  The  act  of  the  defendant  was  not  done  id 
execution  of  his  office.  He  was  not  acting  as  a  Jus- 
tice. The  act  gives  no  authority  to  convict  any  per- 
son who  is  not  riding  in  his  cart.  Here  the  plaintiff 
was  standing  still. 


cart,  not  baring  the  owner's  nime»  at  before  reqiUred,  painted  tfaefeon, 
or  shall  reinse  to  disoorer  the  tme  Christian  and  samame  of  the  oirner  ; 
snch  driTcr,  oonricted  of  soch  olfenoes,  either  by  his  own  confesaion,  the 
Tiew  of  a  Jnstioe,  or  bj  the  oath  of  one  witness  before  any  justice  for 
limit  where  such  offeooe  committed,  shall,  for  ereiy  offsnoe,  focfdt  not 
excee^ng  ten  shillings,  in  case  such  driver  shall  not  be  owner ;  and  in* 
case  the  offender  be  owner  of  such  carriage,  then  not  exceeding  twenty 
Bhillings ;  and  in -either  of  soch  cases  shall,  in  defonlt  of  payment,  be 
committed  to  the  house  of  correction  for  not  exceeding  one  month,  unless 
the  same  be  sooner  paid  ;  and  ereiy  driver  offending  in  either  of  snch 
cases,  sliaD,  by  authority  of  tlus  act,  with  or  without  anjr  warrant,  be 
apprehended  by  any  person  who  shall  see  snch  offence  committed,  and 
shall  be  inunediately  deHyered  to  a  constable  or  peace  officer,  to  be  con- 
veyed before  some  justice ;  and  if  such  driver,  In  any  soch  cases,  shall 
refuse  to  discover  his  name,  the  justice  of  pesoe  tiefore  whom  taken,  or 
to  whom  any  such  complaint  is  made,  may  commit  him  to  the  house  of 
correction  for  not  exceeding  three  months,  or  may  proceed  against  him 
for  the  penalty,  by  a  description  of  his  person  and  the  offsnoe,  and  ex- 
presring  in  snch  proceedings  that  he  refused  to  discover  his  name. 

(c)  By  the  statote  24  Gto.  2,  c.  44,  s.  1,  it  u  enacted,  that  no  writ 
shidl  be  sued  out  agunst,  nor  any  copies  of  any  proceis,  at  the  suit  of  a 
sulgect,  diall  be  served  on  any  justice  of  the  peace,  for  any  thing  by  him 
done  in  the  execution  of  his  oiBoe,  until  notice  in  writing  of  soch  intend- 
ed writ  or  process  shall  have  been  delivered  to  him,  or  left  at  the  osoal 
place  of  his  abode,  by  tlie  attorney  or  agent  for  the  party  who  Intends  to 
suCf  or  cause  the  same  to  be  sued  out  or  served,  at  least  one  calendar 
month  before  the  suing  out  or  serving  the  same  ;  in  which  notice  A«ii  be 
dearly  and  explicitiycontuned  the  cause  of  action  which  soch  party  hath, 
or  clahneth  to  have,  against  snch  justice  of  the  peace  ;  on  the  back  of 
which  notice  shall  be  indoned  the  name  of  such  attorney  or  agent,  to- 
g?tiier  witii  the  place  of  Ids  abode,  who  shall  be  entitied  to  have  the  foe 
of  twenty  shillinp  for  tiie  preparing  and  senripg  such  notice,  and  no 
more. 
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Sbd  FEB  CuKiAM.     When  the  Justice  thinks  he        1785. 
is  acting  in  execution  of  his  office,  he  is  protected,        "bm 
otherwise  the  act  would  be  nugatory  :  for  a  man  needs      ^^J^^. 
no  protection  who  acts  strictly  right.    It  is  to  give 
him  the  liberty  of  tendering  amends  when  he  finds  he 
has  made  a  mistake,  that  the  statute  requires  a  notice. 

Judgment  for  Defendant, 


GUNSTON. 


Mackav  executor  of  Durno,  against  Mackrbtm,       1785. 
administrator  of  Sir  John  SheUiEY^  deceased,    mmTt^. 
assignee  of  his  Father,  Sir  John  Shelley,  also 
deceased. 

DECLARATION  in  covenant,  reciting  that  by  a  Adedarationiii 
^         ^T  »  covenant  at  the 

certain  indenture  made  the  8th  November,  HAS,  salt  of  the  ese- 

between  the    Hon.  T.   H.  of  the  one  part,  and  the  ©r,  for  a  breach 

aforesaid  J.  D.  of  the  other  part.    The  said  T-  H.  ^^^^^^ 

for  the  considerations  in  the  said  indenture  mentioned,  tennor,  should 

did  demise,  lease,  set,  and  to  farm  let  unto  the  said  mor's  interest 

J.  D.  (amongst  other  premises  in  the  said  indenture  JJ^^^  ."\|^ 

particularly  mentioned  and  described),  a  certain  mes-  whcreadecU- 

suage,  &c.  of  him  the  said  T.  H.  situate,  &c.  with  that  A.  B.  de- 

the  appurtenances,  together    also    with    the  several  tothet^tor' 

goods,  utensils,   and  things  particularly  mentioned,  ?^\^^^ 

expressed,  and  contained  in  the  schedule  or  inven-  mor,  without 

tory  thereof  thereunder  written,  to  have  and  to  hold  b.  was  seised  in 

the    said    messuage,   &c.   and  premises    so   by   the  ^^^^J^^: 

said  indenture  demised  as  aforesaid,  with  their  and  »<i  that  the 

plaintiff's  testa- 
tor demised  them  to  C.  D.  and  stated  a  breach  of  covenant  after  plaintiff's  testator's 
death,  it  was  held  had  (a) .  Where  a  lessee  has  power  to  renew  his  term,  npon  giving  six 
months  notice  of  his  intention,  before  its  expiration,  and  npon  his  preparing  a  fresh  lease, 
&c.  he  cannot,  thongh  he  gire  notice  of  such  his  intention,  demise  the  premises  to  another 
party  beyond  the  expiration  of  the  first  term,  nnless  he  prepare  soch  frf»h  lease,  and  get  it, 
or  endeavour  to  get  it  executed. 

An  executor  of  a  lessor,  tenant  from  year  to  year,  may  declare  for  a  breach  of  covenant 
in  a  lease  for  twenty-one  years,  granted  by  the  lessor,  though  the  breach  was  committed 
after  the  lessor's  death. 


(a)   1  Smmd.  112,  n.     1  O^t,  121,  2, 


46e  CASES  IN  THE  KING'S  BEN€*I, 

1785.  eT«ry  af  their  apporteQaoces,  udU>  the,  mA  J.  £>. 
MACKAT^ere-  ^  executoxB»  aduuBiitralors,  aad  a8aiggi%  fwi;  the 
dtfori/DuRNo  FeftBt  St  Michael  the  Auehaagel*  Uiw  last,  paaW  for 
Macxrbth,  and  daring  the  terra  of  twenty  one-jeais  bom  thence 
"^RjoHN  "^  ^^^  ensuing^  and  fully  to  be  complete  and  ended, 
Shellet,  &c.  at  and  under  certain  rent  and  coTenants  in  the  said 

iadenAure  mentionod,.  And  the  said  T.  H.  did  in  and 
by  the  said  indenture^  for  himself^  his  execators,  ad- 
ministrators, and  assigns,  covenant,  promise,  and 
ag^oee  to  wd  with  the  said  J.  D.  his  executors,  ad- 
ministrators, and  assigns^  that  (in  case  the  said 
J,  D.  his  executors,  administrators,  or  assigns,  or 
any  of  them,  should  be  desirous  of  taking  a  further 
lease  of  the  said  premises  by  the  said  indenture  de- 
mised, for  a  further  term  of  twenty-one  years,  to  com- 
mence upon  the  expiration  of  the  said  term  of  tweniy- 
one  years  by  the  said  indenture  granted,  and  should 
signify  his  or  their  desire  in  writing  at  any  time  six 
months,  before  the  expiration  of  the  said  term  of  twenty- 
one  years  by  the  said  indenture  granted  unto  the  said 
T.  H.  his  executors,  administrators,  or  assigns),  he 
the  said  T.  H.  should  and  would,  at  such  request, 
costs  and  charges  of  the  said  J.  D,  bis  executors,  ad- 
ministrators, or  assigns,  demise  and  grant  the  said  mes- 
suage or  dwelling  house,  tenements,  outhouses,  and  all 
and  singular  other  the  premises  by  the  said  indenture  de- 
mised, with  the  appurtenances,  to  him  the  said  J.  D., 
his  executors,  administrators,  and  assigns,  for  a  fur- 
ther term  of  twenty-one  yecu's,.  to  commence  from 
the  expiration  of  the  term  of  twenty-one  years,  by 
^  the  said  indenture  granted,  subject  to  the  payment  of 
such  rent,  and  the  performance  of  such  covenants,  as 
were  and  are  in  the  said  indenture  mentioned  and  con- 
tained, on  the  part  and  behalf  of  the  said  /.  D., 
his  executors,  administrators,  and  assigns,  to  be  paid,, 
kept,  and  performed.  He  the  said  J.  D«,  his  ex- 
ecutors, administrators,  or  assigns,  at  the  same  time 
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execating  a  couptevpart  of  su^h  fqrth,^  lease  (as  by        1785. 

the  8ai4  iodentiu^^  r^eve^ce  being  tbeieto  |iad,  will  mackay  exe- 

amoDgBt  oth^  thi^g^  fully  ajppear),  by  Ti]|;tae  of  vfhic}^  ^"^m^t^^^ 

said  deoiise  he  the  said  J.  D..  in  bis  lifetime^   ko    Mackreth, 

to  wit^  Qa  the  said  8th  49y  of  N<rQemjber,  in  the  year   ^  Sir  John 

1748,  afpresaid,  at  Westmintter  aforesaid,  in  the  sai^d    "^^      ' 

county  of  Middlesex,  entered  into  an^  became  an^ 

was  possessed  of  the  said  messuage  or  dwelling^^house 

9fkd  premises  so  to  him  demised  as  aforesaid  for  the 

said  term  of  twenty^ooe  yeacs,  vk  the  said  iodjentuxe 

mentioned,  together  with  snch  i^ight  of  reaewal  of 

the  said  term  as  afoireaaid..     Apd  the  said  J.  4f. 

in  fact  farther  saith,  that  th,e  9aid  X  D.  being  so 

possessed  of  the  premises  for  the  said  term,  so  to 

him  thereof  demised  as  aforesaid*  and  having  such 

right  of  renew,al  of  the  said  term  as  aforesaid,  and 

being  desirous  of  taking  a  farther  lease  of  the  ^aid 

premises  by  the  said  indenture  deiiiised  tfo  hio^  s^ 

aforesaid,  for  a  farther  term  of  twenty-one  years,,  to 

commence  upon  the  expiration  of  the  said  t^m  of 

twenty-one  years  by  the  said  indeatare  granted  upon. 

the  terms  in  that  respect.specified  and  agreed  opoo^  in 

the  said  indenture,  he  the  said  J.  A,  according  to  tfce 

terms  of  the  said  indeatare,  did,  six  months  before  the 

expiration  of  the  said  term,  by  the  said  indenjUure 

granted  unta  him  the  said  /.  D.,  to  wit,  on  the  25th 

day  of  Marchy  ia  the  year  of  our  Lord,  1769»  at  Wiwt- 

minster  aforesaid,  in  the  said  county  of  Middtetex,  sig* 

nify  unto  tbe  said  T.  H.,  such  his  the  said  J.  D/s 

desire,  in  writing,  to  have  such  farther  lease  of  the 

said  premises  so  to  him  demised  aa  aforesaid;  and  did 

requue  an4  demand  such  farther  lease  of  the  said 

premises,  according  to  the  said  right  or  powep  of  ro- 

newal  in  the  aforesaid  indenture  mentioned.     And 

the  said  J.  AE.  in  feet  ftirther  saith,  that  the  said 

J-  D.  having  such  right  to  renewal  of  the  said  lease 
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1785.        80  to  him  granted  as  aforesaid,  and  having  made  such 

Macxatcm.    election  to  have  the  same  renewed  as  aforesaid,  akid 

*^^^y*^o  still  desirous  of  such  renewal,  and  being  in  possession 

acackrsth,    of  the  said  premises  in  virtue  of  his  said  right  of  re- 

cfSiR  joHif    newal,  he  the  said  J.  D,  afterwards,  to  wit,  on  the  5th 

Sbellbt,  &c.  day  of  Septemhtr,  in  the  year  of  our  Lord.  1770,  at 

Westminster  aforesaid,    in  the  county  of  Middlesex 
aforesaid,  by  a  certain  indenture  then  and  there  made 
between  him  the  said  J.D.  of  the  one  part,  and  the  said 
Sir  J.  S,,  the  father  of  the  said  /•  S.  hereinbefore  men* 
tioned,  of  the  other  part,  (one   part  of  which  said 
last-mentioned  indenture,  sealed  with  the  seal  of  the 
said  Sir  J.  &,  the  father,  and  bearing  date  the  day  and 
year  last  aforesaid,  the  said  J.  If.  brings  into  court 
here)  did  for  the  considerations  in  the  said  last  men- 
tioned indenture  contained,  demise,  set,  and  to  farm 
let  unto  the  said  Sir  J.  &  the  father,  his  executors, 
administrators,  and  assigns,  the  aforesaid  messuage  or 
dwelling-house,  with  the  appurtenances,  to  have  and 
to  hold  the  same,  with  the  appurtenances  thoeunto 
belonging,  and  the  several  matters  and  things  con- 
tained in  a  certain  schedule  unto  the  said  last  men- 
tioned indenture  subjoined,  unto  the  said  Sir  /.  S.  the 
father,  his  executors,  administrators,  and  assigns,  from 
^e  feast  of  the  birth  of  our  Lord  Christ  then  last  past, 
for  and  during  and  unto  the  full  end  and  term  of 
twenty-one  years  from  thence  next  ensuing,  and  fully 
to  be  complete  and  ended,  subject  nevertheless  to  a 
certain  proviso  in  the .  said  Jast-mentioned  indenture 
contained,  for  vacating  and  det^ermining  the  said  last- 
mentioned  demise  at  any  of  the  times  therein  mention- 
ed.   Covenants  by  Sir  J.  &*  the  father,  for  payment  of 
rent  unto  J.  D*,  and  to  keep  and  leave  the  premises 
in  repair.    Covenant  by  J.  2>.  that  Sir  J.  S.  might 
determine    the    term   at  the  expiration  of.  the  first 
seven,  eleven,  or  fourteen  years.    As  by  the  said  last 
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mentioned  indenture,  reference^  Sec.      By  virtue  of       1785. 
whicli  said  last  mentioned  demise,   the  said   Sir  J.  mackay  «r«- 
S.  the  father,  entered  into  the  said  several  premises  by  ««torf^puRKo 

*  agauut 

the  said  last  mentioned  indenture  demised  as  aforesaid,    bCackrbth, 
with  the  appurtenances,  and  became  and  was  pos«  ^  sir  John 
sessed  thereof,  under  and  by  virtue  of  the  said  last  Shklwy,  aw. 
mentioned  indenture,  for  the   said   term  so  to  him 
thereof  demised  as  aforesaid.   And  afterwards,  to  wit, 
on  the  first  of  January ,  1779i  to  wit,  at.  Sec.  aforesaid, 
all  the  estate,  right,  title,  term  of  years  then  to  come 
and  unexpired,  interest,  property,  profit,  claim,  or 
demand  whatsoever,  of  the  said  Sir  J.  S.  the  father, 
of,  in,  to,  or  out  of  the  said  premises  to  him  de- 
mised as  aforesaid,  with  the  appurtenances,  by  as- 
signment thereof  then  and  there  legally  made,  came 
to  and  vested  in'  the  said  Sir  J.  5.  the  son,  by  virtue 
whereof  he  the  said  Sir  J.  S.  the  son,  in  his  life  time, 
to  wit,  on,  &c.  last  aforesaid,  entered  into  the  «aid 
premises   with    the  appurtenances  and  became  and 
was  possessed  thereof  for  the  then  residue  of  the 
said  last  mentioned  term  therein*      Averment,  that 
the  said  J.  D.  having  such  right  of  renewal  of  the 
said  term  of  years  as  aforesaid,  he  the  said  J,  D. 
continued  entitled  to  such  renewal  of  the  said  term^ 
and  afterwards  in  the  life  time  of  the  said  Sir  J.  5* 
the  son,  to  wit,  on  the  first  of  Febf;uafy,  1779^  afore- 
said, at.  Sec.  aforesaid,  died  so  entitled,  having  first 
duly  made  his  last  will  and  testament  in  writings  and 
thereof  appointed  the  said  plaintiff  executor.     Aver- 
ment, that  plaintiff  took  upon  himself  the  execution 
of  the  will,  and  thereby  then  and  there  became  and 
was  possessed  of  and  entitled  unto  the  said  right  of 
renewal  of  the  said  term  of  twenty-one  years,  and 
all  other  the  interest  of  the  said  J.  D.,  of,  in,  and  to 
the  said  premises  so  to  him  demised  as  aforesaid, 
with  the  appurtenances,  at  the  time  of  his  death,  un- 
der the  aforesaid  indenture  of  lease  thereof  to  him 
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1785.       the  said  J.  D.,  whereof  the  said  Sir  J.  S.  the  son^ 

Mackay  art'  ^ft^Twa^ds,  to  wit>  Oil,  fec.  aforesaid,  had  notice,  to 

curofe^Dtjaifto  ^jt    at,  &c.      Averment  that  he  the    said   plain- 

idAcxRtrn,  Mff,  beitfg  MCh  execQtor  to  the  said  «f.  I>.  as  afore- 

AdnUnMraior 


^ 


Sia  JoHn    8^^»  A^d  having  such  right  of  renewal  of  the  said 
iLLBY,  Ac.  igroi  as  aforeiraid,   and  the  said  Sir  J.  S.  the  son, 
hewing  so  possessed  of  the  said  premises  so  to  hidi 
iisitigfied  as  afcffesafd,  he  the  said  Sir  J.  S.,  the  son, 
in  pursuance  of  the  powet  or  agreement  for  that  par- 
|>08^,  ih  thfe  said  indetitore  of  lease  to  the  said  Sir 
J.  S*  Ae  fdther  mentioned^  did,  six  calendar  tiionths 
befoire  the  ^n^  of  the  first  fourteen  years  of  th^  said 
t^m  of  twenty «cnt  years  so  demised  to  the  afaid  Sh- 
J.  S.  the  father,  m  aforesaid,  to  wit,  on  the  I9th  of 
Jftni,  lt95,  at,  &c.  aforesaid,  give  unto  the  said  plain- 
tiff, as  i^uch  eicecutor  as  aforesaid,  notice  in  writing, 
tliat  h^  the  ftaid  Sfr  J.  S.  the  son,  shoaM  and  would 
qtiit  and  tieliv^r  up  possession  of  the  said  messuage  or 
dt^rellihg  house  by  the  said  last  mentionefd  lAdenttifo 
demised  as  aforesaid,  and  vacate  the  reAiaining|>art  of 
the  term  thereby  dcfttiised,  at  Christmas  Day  dieb  next, 
according  to  the  power  and  agreeriient  for  that  plui^- 
pose  in  the  said  laet   mentioned  indenture  contain- 
ed.    Avertntot,  that    the    said  Sir  J.  S.  the  sod, 
having  giten  such  notice  to  deterikiihe  the  safd  last 
meiKitiohed  leaise  as  aforesaid,  the  ^aid  defendant,  ^ 
such  administrator  sti  aforesaid,  did  up<m  the  said 
Christmas  Day  heit,  afW  giting  the  same  as  afore- 
said, that  tt  tb  sliy.  Upon  the  25th  of  December,  1783, 
aforesaid,  to  wit,  lit,  iScc.  af6resald,  quit  an<l  deliver  up 
unto  the  said  plaicftiff,  as  sucU  executor  as  aforesaid, 
the  possession  of  the  said  premises  to  assigned  to  the 
said  Sir  J.  S.  the  son,  as  aforesaid,  and  did  then 
and  there  vacMe  and  detetmifie  the   said  term    cf 
twenty-6ne  years  so    there6f  demised  as  aforesaid, 
as  to  the  then  remaining  part  of  the  said  tierm,  accord- 
ing to  the  tenor  and  effect  of  the  aforesaid  notice. 


TEMP.  LORD  MANSFIELD.  467 

Mkd  the  proviso  or  agneement  for  that  purpose  in  the        178^. 
said  last  mentioned  indenture  contained.    Averment,  jf ackay  «rf- 
that  the  said  term  ktr  twenty-one  years  did  there-  cutoro/^vwo 
upon   accordingly  cease^  end,   and  determine;  and    Mackkct^, 
although  no    further  lease  of  the  said  premi&es  so  o/  Sir  Johk 
demised  to  the  said  J.  D.  as  aforesaid,  hath  as  yet  Shelley,  &c. 
been  granted  by  the  nforesaid  T.  Ht  yet  he  the  said 
plaintiff,  as  such  executor  as  aforesaid,  is  still  entitled  to 
the  said  renewal  of  the  said  term ;  and  the  said  J.  D. 
in  his  lifetime,  from  the  time  of  die  ejtpiration  of 
the  said  term  of  twenty-one  years,  so  to  hfam  de- 
itiised  88  aforesaid,  and  the  said  plaintiff,  as  buck  exy 
ecutor  as  aforesaid,  since  his  death,  have  always  con- 
tinue^  and  remained  tenants  to  the  said  T.  H.  his 
executors,  administrators,  and  assigns,  of  the  afore- 
said demised  premises,  under  and  in  virtue  of  the  saiid 
right  of  renewal,  and  of  the  said  agreement  for  such 
further  lease  as  aforesaid,  to  wit,  at,  &o.  aforesaid. 
Averment  of  performance  by  the  said  J.  D.  in  his 
lifetime,  and  the  said  plaintiff,  since  the  death  of  the 
said  J.  D.  of  all  tfais^s  in  second  iddenture  men^ 
tioned,  by  them  to  be   performed;   yet  protesting 
that  the  said  Sir  J.  8.  tiie  son,  in  his  lifetime,  after 
the  said  premises  by  that  indenture  dentnised,  so  came 
to  him  by  assigmnent  as  aforesaid,  and  the  said  de- 
fendant, adhniaistrator  as  aforesaid,  after  his  death, 
did  not,  nor  did  either  of  them,  perform  or  fulfil  any 
thing  in  the  said  indenture  contained,  on  die  part  and 
behalf  of  the  said  Sir  J.  S.  the  father,  and  his  as- 
signs,  to  be  performed  and  fulfilled;  in  fact,  the 
said  plaintiff  sdith,  dMit  upon  the  said  detsrmiaatioia 

of  the  said  demise,  to  made  to  the  said  Sk  J.  S 

• 

the  father,  as  aforesaid,  that  is  to  say,  upon,  tu^,  at, 
&c.  2162.  (or  rent,  begimnng  after  the  aforesaid  as- 
signment, to  die  said  Sir  J.  5.  the  son,  became  and 
were  due  and  owing  and  payable,  and  still  are  in  atvear 
andunpaid  to  thesaidplakitiff^  as  such  executor  as  afore- 


468  CASES  IN  THE  KING'S  BENCH, 

1 785 .        gaid,  contrary ,  8ic.  Averment,  that  the  said  Sir  J.  S.  the 
Mackay  ere-   son,  did  not,  after  the  aaid  premises  so  demised  to  his 
^^4^7"''  father  as  aforesaid,  came  to  him  the  said  Sir  J.  S.  the 
^CKRETH,    gon  ag  aforesaid,  repair  and  keep,  and  leave,  in  repair, 
^  SzR  John    the  premises,  according  to  second  indenture,  bat  on  the 
HBLUT,    o.  ^^^Qjpiyy  thereof,  the  said  Sir  J.  S.  the  son,  in  his  life- 
time, after  the  said  premises  came  to  him  by  assignment 
as  aforesaid  ;  and  the  said  defendant,  administrator  as 
aforesaid,  after  the  death  of  the  said  Sir  J.  S.  the  son, 
to  wit,  on  the  first  of  March,  17799  ^  aforesaid,  and 
from  thence  until  the  determination  of  the  said  term 
of  twenty-one  years,  so  demised  to  the  said  Sir  J.  & 
the  father,  as  aforesaid,  suffered  and  permitted  the  said 
messuage  or  dwelling-house,  with  the  appurtenances, 
to  be  greatly  out  of  repair,  &c. ;  and  upon  and  at  the 
afcHresaid  determination  of  the  said  term,  so  thereof 
demised  to  the  said  Sir  J.  S.  the  father,  as  aforesaid, 
he  the  said  defendant,  administrator,  as  aforesaid,  left, 
surrendered,  and  yielded  up  the  said  premises  unto  him 
the  said  plaintiff,  executor,  as  aforesaid,  so  out  of  re- 
Second  count,    pair,  &c.  contrary,  &c.    Second  count.    That  where- 
tifl^tokiud^'  as,  before   the  making  of  the  indenture  hereinafter 
Judgment.         mentioned,  to  wit,  on  the  30th  oi September,  1769,  at, 

&c.  aforesaid,  the  said  T.  H.,  hereinbefore  mentioned, 
demised  (amongst  other  premises)  the  said  messuage 
and  premises  in  the  said  indenture  hereinafter  mention- 
ed, with  the  appurtenances,  to  the  said  J.  D.  deceased, 
his  executors,  administrators,  and  assigns,  to  hold  the 
same  unto  the  said  J.  Z>,  his  executors,  administrators, 
and  assigns,  from,  &c.  for  one  year  from  thence  next 
ensuing,  and  fiilly  to  be  complete  and  ended,  and  so 
from  year  to  year,  for  so  long  time  as  it  should  please 
the  said  T.  H.  and  J,  D.  his  executors,  administrators, 
or  assigns,  by  virtue  of  which  said  demise,  he  the 
said  J.  D.  entered  into  the  said  premises  so  to  him 
demised  as  last  aforesaid,  with  the  appurtenances,  and 
became  and  was  possessed  thereof,  and  being  so  there* 
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of  possessed,  by  a  certain  other  indenture,  made  at,        17B5. 
&c.  the  said  J.  D.  leased  the  premises  to  Sir  J,  5.  the  y^^J^^^ 


fatber^for  twenty-one  years.  The  count  then  setforth  the  «itf«rqrpo«wo 
covenants  as  those  in  first  count,  and  stated  the  entry    mackrbtb. 


of  the  lessee,  the  death  of  the  testator  J.  D.  during  ^  ^^  j^bn 
the  continuance  of  the  first  demise,  haying  made  his  SaEiiBT,  &c. 
will,  and  thereby  appointed  the  plaintiff  his  executor; 
that  piaintiff  proved  the  will,  and  thereby  became  posr 
sessed  of  the  interest  io  the  first  demise ;  and  then 
averring  breaches  after  the  death  of  plaintiff's  testar 
tor,  during  the  continuance  of  the  first  demise. 

Demurrer.  For  that  it  is  not  alleged,  nor  does  it  apr 
pear  in  or  by  the  said  first  count  of  the  said  declara- 
tion, that  the  said  J.  D.,  deceased,  in  his  life» 
time,  bad  such  an  interest  or  estate  of  and  in  the  pre- 
mises in  the  said  first  count  of  the  said  declaration, 
stated  to  have  been  demised  by  him  to  the  said  Sir 
/•  S.  the  father,  therein  also  mentioned  at  the  time 
of  making  the  said  indenture  of  demise  in  that  be- 
half in  that  couot  also  mentioned,  as  would  or  could 
by  law^  upon  the  death  of  the  said  J,  £>.  vest  in  the  said 
.J.  Jlf.,  as  his^executor^  so  as  to  enable  him  the  said  J, 
M'  as  such  executor,  to  maintain  any  action  of  cove- 
nants upon  breaches  of  covenants  contained  in  that  in- 
denture :  and  also,  for  that  it  is  not  alleged,  nor  does  it 
appear  in  or  by  the  said  first  count  of  the  said  declara- 
tion, that  the  said  J.  D.  deceased,  in  his  lifetime,  had 
such  an  interest  or  estate  of  and  in  the  said  premises 
in  the  said  first  count  of  the  said  declaration^  men- 
tioned to  have  been  demised  by  him  to  the  said  Sir 
J.  S.,  the  father,  at  the  time  of  making  the  said  de- 
mise therein  mentioned,  as  would  or  could  enable  hini 
by  law  to  make  such  demise,  as  .in  the  said  fii^st  count 
of  the  said  declaration  mentioned ;  and  also,  for  that 
it  appears  in  and  by  the  said  first  count  of  the  said 
declaration,  that  the  said  indenture  of  demise,  in  that 
count  mentioned  to  have  been  made  between  the  said 

VOL.  II.  £  I 
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1785.  J.  D^  of  the  one  part,  md  tlie  said  Sir  J.  S>  of  die 
Uacmmx  Mm-  o^^  P^^'  ^^'  ^^^^  ui  kn",  iBasmttch  as  the  said  J- 
""^mS!!^^  i>.  thereby  demised  the  said  paanises  themn  men- 
MMnuMc,  tioaed  for  a  longer  term  than  he  the  said  JT.  D.  was 
^8iE  Joan  possessed  or  enfcitied  onto  in  the  aesae ;  and  also^  for 
^^^^''^^f  *<•  that  it  is  not  alleged,  nor  does  it  appear  in  or  by  the 

said  fimt  count  of  the  said  deeiawtion,  that  the  said 
J.  D.  deceased,  at  ttie  time  of  hb  dealih,  had  any  es- 
tate, right,  title,  or  interest  in  lav  fihatsoever,  o^  in, 
iNT  to  the  said  demised  faemises  in  the. said  firat  connt 
of  the  said  declaration  mentioned  ;  and  also,  for  that 
the  said  first  comit  of  the  said  declaration  is  argumen- 
tati?>e  in  this,  that  ihe  aaid  X  Jf.  hath,  in  and  by  his 
first  count  m  his  aaid  deelaratioo,  shewn  that  he  doly 
proved  the  will  of  the  said  J.  D.  and  too>k  npon 
himself  liie  l>nrthen  of  the  exeention  thereof,  aaid 
thereby  became  and  was  possessed  of  and  intiiled  nnto 
the  said  i4ght  of  aeaewal  therein  mentioned,  aad  9Xi 
other  the  mlerest  of  the  said  J.  D,  of  and  in  the  said 
premises,  with  the  appurtenances,  without  positively 
alleging  nr  shewing  that  the  said  J,  D.  was,  at  the 
time  of  his  death,  possessed  of  sndi  an  ostate  or  in- 
terest in  law  in  the  premises,  as  upon  his  death  eoald 
hy  law  vest  in  the  said  J.  Jf.  as  his  executor,  for  the 
purpose  of  enabling  him  the^aid  J.  M.,  asezeootoras 
afbtesaiid,  to  maintain  any  action  of  covenant  for  the 
'brea<^8  in  that  count  mentioned ;  and  also,  for  (fcat 
no  material  issue  can  be  taicen  upon  such  argnmanta- 
ttve  pleading ;  and  also,  for  that  die  said  breach  ^ 
covenant  in  the -said  first  «ount  first  aboi^  assigned,  is 
double,  in  thn,  via.  tluKt  it  joins,  and  attempts  topnt  in 
issue,  two  mmtHers,  to  wit,  what  rent  was  due  from 
Sir  J.  S.  the  aon,  in  his  lifetime,  and  also  what  was 
due  Irani  the  said  A.  M.  as  adraJntstraAor,  as  irfbn^ 
aaid,  in  ihe  'same  broach ;  and  also,  tiiat  the  said 
'breach^  the  said  first  oonnt  severally  above  menlioa^ 
ed,  i8dQal>le,  in  ^is,  that  it  joins  two  distinct  matters^ 
•and  attempts  to  put  two  distinct  matilers  in  issue,  viz. 
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whether  the  said  Sir  J.  S.  the  90P,  in  his  lifetime,  i7B^- 
re|MLired  the  said  premises,  or  not ;  and  also  whether  bcacHyIm- 
the  said  R.  Jtf.  surrepdered  the  same  to  the  said  J.  M.  '^^^r'' 
properly  repaired  or  nolj  and  also,  for  that  the  said  Mackreth, 
second  breach  is  contradictory  and  abaurdy  m  this,  qf  sjr  Johh 
that  it  states  that  the  said  Sir  J.  S.  the  son,  suffered  ^^^^^^ 
and  permitted  the  said  premises  to  be  out  of  repair 
until  the  determinatipn  of  the  paid  term.  Whereas, 
it  appeara  hy  4iat  first  count,  that  the  said  Sir 
J.iS.,  the  son,  was  dead  before  the  sa,id  detefipina- 
tion  of  the  said  term  5  and  also  for  that  ihe  said 
first  count  of  the  said  declaration  is  jin  other  res- 
pects  insufficient,  infor^na^  and  absur^,  ^.  And  the 
said.  12.  M*9  administrator  as  aforesaid,  as  to  the  pre- 
mises in  the  second  count  of  the  said  d^laratiop  con- 
tained, says,  that  the  said  declaration  in  that  respect* 
and  the  matter  therein  contained,  axe  not  suffioiept  in 
law  to  enable  the  said  J.  M>  as  executor  fts  aforesaid,  to 
have  or  maintain  his  said  action  agaiost  hio^  the  said 
jR.ili.  as  administrator  as  afpresaidi,  to  which  said  decla- 
ratiojQ  in  that  respect^  in  mapner  and  form  as  the  same  is 
above  made,  he  the  said  R.M.  hath  nq  need  por  is  he 
bound  by  the  Laws  of  this  land  in  any  n^annisr  to  answer; 
imd  this  he  is  leady  to  verify  :  wherefore^  fpr  want  of 
a  spfficiept  declaiifition  in  t^is  respect,  tlie  said  JB,  Hn, 
administrator  as  aforesftid,  prays  judgment,  if  the  said 
J.  3f.  as  executor  as  aforesaid,  ougl^t  to  have  or 
maintain  bis  said  action  thereof  against  him,  &c. 
And  for  causes  of  demurrer  ip  law  in  this  behalf,  the 
said  £•  M.9  according  to  Ae  form  of  tl^e  statute  in 
such  case  made  and  provided,  s^ews  to  the  court  here 
these  following  causes,  that  is  to  say;  for  that  it  is  pot 
alledged,  nor  does  it  appear  in  or  )>y  the  fiaid  second 
count  ^f  the  said  declaration,  that  ^le  aaid,«/*  X)**  de- 
ceased, in  his  lifetime,  had  such  an  interest  or  estate  of 
and  in  the  preDUi(es,  in  the  said  second  copnt  of  the 

s^id  declaration  :mentioned  tp  have  been  demised  by 

2  I  2 
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^785.        him  to  the  said  Sir  J.  S.,  the  father,  at  the  time  erf 

'Mackat  eM-    mdking  Che  said  indenture  6(  demise  in  that  behalf,  as 

^^aimti        would  or  couTd  1>y'law,  upon  the  death  of  the  said 

^MMMrl^    J.  D.,  vest  in  the  said  J.  M.  as  his  executor,  so  as  to 

of  Sir  John    eniCble'  him  the  said  J.  M.,  as  such  executor^  to  main* 

tain  any  action  of  covenant  for  the  breaches  in  that 

count  mentioned.  And  also  foi'that  it  Is  not  alledged, 

nor  does  it  appear  in  or 'by  the  said  second  count  in 

%he  said  declaration,  thtft  the  said  J.  D.  deceased,  in 

his  lifetime,' bad  such  an  interest  or  estate  of  and  in 

'the  said  premises  in  the  said  second  count  of  the  said 

declaration  specified  to  have  been  demised  to  the  said 

'Sir  J.  S.,  the  father,  at  the  time  of  making  the  said 

'demise  therein  mentioned,  as  woiild  or  could  enable 

him  by  law  to  mike  sudh  demise  as  in  the  said  second 

"count  of  the  said  declaration  mentioned ;  and  also  for 

that  it  appears,  in  atifd  by  the  said  declaration  in  the 

isaid  second  count  thereof,  that  the  said  indenture  of 

'dembe  in  that  count  mentioned  'to  have  been  made 

between  the  said  /.  D.  of  the  one  part,  and  the  said 

Sir  J/5.,  the  father,  of  the  other  part,  was  void  in  law, 

inasmuch  as  the  said  /•  ^B.  diereby  demised  the  said 

premtises  therein  mentioned  for  a  longer  term  than  he 

the  said  J.  D.  was  possessed  of  or  entitled  unto  in  the 

-same ;  and  also  for  that  it  is  not  alledged,  nor  does  it 

appear  in  or  by  the  said  second  count  of  the  said 

declaration,  that  the  said  J.  D.  deceased,  at  the  time 

-of  his  death,  had  any  estate,  right,   title,  or  interest 

"whatsoever,  of,  in,  or  to  the  said  demised  premises,^  in 

*lhe  said  second  count  of  the  said  declaration  men* 

tioned ;  and  also  for  that  the  said  second  count  of  the 

-said  declaration  is  argumentative,  in  this,  that  the  said 

if.  M.  hath  in  and  by  his  said  second  count  of  his  said 

declaration  shewn,  thathetluly  proved  the  will  of  the 

«aid  J.  D,,   and  'took  upon  himself  the  burthen  and 

execution  thereof,  and  thereby  became  and  was,  and 

Still  is  possessed,  of  all  the  interest  of  the  said  /•  !>., 
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of  and  ID  the  said  premises,  witli  the  appartenances,        1785. 
withoat  positively  alledging  or  shewing  that  the  said  mackat 


J.  D.  was  at  the  time  of  his  death  possessed  of  such  an  '^^^^'' 
estate  or  interest  in  law  in  the  premises,  as  apon  his    Mackrbth, 

^  Attmhiiitraior 

death  conld  by  law  vest  in  the  said  J.  M.  as  his  exe-   of  Sir  John 
oator,  for  the  purpose  of  enabling  him  as  executor  as  ^^^^''^^  ^^ 
aforesaid,  to  maintain  any  action  of  covenant  upon 
that  breach ;  and  also  for  that  no  material  issue  can  be 
taken   upon  such  ai^umentative  pleading ;  and  also 
for  that  the  said  breach  of  covenant  in  the  seeond 
count  first  above  assigned  is  double,  in  this,  that  it 
joins  and  attempts  to  put  in  issue  two  distinct  mat- 
ters, viz.— what  rent  was  due  from  the  said  Sir  J.  S., 
the  son,  and  also  what  rent  wa»  due  from  the  said 
JR.  JIf ,  as  administrator  as  aforesaid,  in  the  same 
breach ;  and  also  for  that  the  said  breach  of  covenant 
in  the  second  count  secondly  above  assigned,  isdouble, 
in  this,  that  it  joinfr  aod  attempts  to  put  in  issue  two 
distinct  matters,  via^— whether  the  said  Sir  J.  &,  the 
son,  in  his  lifetime,  repaired  the  said  premises  or  not, 
and  also  whether  the  said  R.M.  surrendered  the  same 
properly  repaired  or  not;  .and  also  for  that  the  said 
breach  is  contradictory  and  absurd,  in  this,  that  it 
states  that  the  said  Sir  X  S^  the  son,  suffered  and  per^- 
mitled  the  said  premises  to  be  out  of  repair  until  the 
determination  of  the  said  term,  whereas  it  appears  byi 
that  breach  that  the  said  Sir  J.  5.  was  dead  at  the 
determinadon  of  the  said  term ;  and  also  for  that  the 
said  declaration  is  in  odier  respects  insufficient^  in- 
formal^ and  absurd*. 

Joinder  in  demuner. 

Baldwin,  for  defendant.  There,  are  many  causes  of 
demurrer  to  this  declaration;  but  some  I  don*t  wish  to 
argue.  My  first  objection  to  this  action  is,  that  the 
plaintiff  has  not  a  sufficient  legal  title  to  maintain  it. 
The  plaintiffsues  as  executor  of  the  lessor,  and  it  does 
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17S5.  not  appear  horn  the  dedarBtton  thai  he  has  moie  than 
M4CKAT  ec«-  ^  eqoitable  iaMmi.  He  ckimt  his  light  of  action  as 
ci^tf  DviMo  HQ  executor^  bat  the  coVenanto  which  he  states  to 

tufmiui 

hUcmsMTH,  have  been  brokea  after  the  testatoi's  death  are  not  aiere 
^'ftS'^oHw  personal  covenantor  bat  mn  widi  the  land ;  and  if  8o, 
Shbubt,  &c.  plaintiff  mast  shew  that  he  has  a  legal  interest  in  the 

kind.  The  declaration  does  not  shew  of  what  estate 
Harvey  was  seised»  bat  merely  that  be  demist  to 
Dumo  $  it  shoiiM  have  shewn  that  be  had  an  estate  in 
fee,  and  that  Dwmo  was  a  meie  termor  {a).  The  second 
objection  to  the  action  u,  that  James  DumOf  or  his  ex- 
ecotors,  had  no  right  to  th^  fturther  term ;  it  was  only 
grantable  on  condition  that  it  shield  be  made  at  his 
expencC)  and  that  he  sboald  execnte  a  counterpart  of 
such  fiesh  lease.  He  should  therefisve  have  prepared 
the  lease  and  tendered  it  for  exeeation^  and  prepared  a 
coonterpart;  he  nev^r  did  so^  and  therefore  had  no 
right  to  grant  a  lease  to  Sir  J.  Shelly  ;  besidiss  which> 
as  he  had  only  a  right  to  dbmand  a  renewal  of  the 
lease,  yet  not  having  got  a  renewal,  he  surely  conld 
not  demise.  As  to  the  second  county  on  the  paikil  de- 
mise from  Harvejf  to  Dum9, 1  contend  it  is  objecttoa* 
able,  on  the  ground  that  at  the  death  of  either  of  the 
parties;  the  term  ceased  after  .  liie  end  of  the  year. 
Dumo  4ied  within  the  term  on  which  his  interest 
ceased  (after  the  year  had  ex)[>ired)  and  all  the  breaches 
are  after  that 


Wood,  for  the  plaintiff.  Admitting  the  ooireetnaM 
of  the  objections  to  the  first  count,  I  urge  that  the 
second  count  is  not  objectionable.  It  appears  that 
the  defendant,  or  those  he  represents^  have  enjoyed 
the  premises.  The  demise  stated  is  to  Dumo,  his 
executors,  administrators,  and  assigns,  for  so  long  as 


(«)  Obm.1)%,  Ftesder.    J5.  19,  c35.    Co. LU.  17,  a.    I  Broi.  and 
B.  531. 
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Harvey  or  Durno,  his  execntocB,  admiohttatorB^  or        178.5. 
assigns  and  administvalors,  please.      A  demise  so    m^ckat  cm- 
woffded  does  not  determine  on  the  death  of  Dtumo.  The  ^^•f^vwo 
fact  of  this  demise  is  confessed  by  demarrer.    This  is    Mackrbth, 
a  title  in  the  executor  of  Durno,  and  the  defendants    ^  sir  John 
have  held  under  it.    It  is  not  necessary  that  Durno  ^hbllbt,  &c. 
shonid  have  a  title  as  large  (at  the  time  of  demise)  as 
the  estate  demised.  It  is  good  for  the  term  he  has^  and 
his  interest  has  in  fact  eoatinaed.  9  Stra.  S17**  In  the 
present  case  the  lessee  has  held  and  enjoyed^  and  the 
interest  of  the  kssot  has  continued*    It  would  be  doing 
a  great  mjustice  to  say  that  the  plaintiff  could  not 
bring  this  action. 

Baldwin,  in  reply.  There  would  be  no  snch  injustice. 
The  plaintiff  might  perhaps  bring  bis  action  in  another  ' 
form,  and  declare  upon  a  special  agreement.  With 
reference  to  the  demise  from  Haroey  to  the  lessor,  his 
executors  or  administrators,  I  contend,  that  after 
Dumo^s  deaths  on  the  commencement  of  evary  new 
year^  there  was  a  new  taking  by  the  executors. 


Lord  Mahsvikld,  C.  J.    It  don't  determine  by 
death  of  Durno,  as  the  demise  is  here  stated. 

Judgment  for  plaintiff  on  second  count. 


Sir  Jambs  Hariuiigtoh,  Bart,  agamsi  ChamiM  u.T.2&6m.3. 

Kjlopbogqb^  Esq. 

IJlECLA  RATION  in  debt  on  a  common  moneybond,  Hie  office  of 
dated  24th  December^  1771,  from  defendant  to  S^'d^^T^' 
plaintiff,,  in  the  peoai  sum  of    K£00/.    Plea*  after  ^•^'^^^^ 

m^    .^  M  ^M     ^  ,  X     ^  "*f*"»ftr  of  the 

ftudSM».6(«).    So  aa sarigiiMieirt  of  tt«  pnttu  of  i&  ofllbes,  wlOch  die  d^dant 

n^bt  acqum,  b  kga»  ■#  it  iritt  be  (dEM  to  mini  of  att  offioM  thss  may  be  legaUy  w- 


(a)  See  2  Brod,  if  B.  67S.  The  buying  or  leUing  of  public  offices  la  ren- 
aered  iUegal  by  the  stat.  £  &  6  £rfir.  Vf.  c.  16,  «.  2  ^  3.  by  wWch  it  Ss  de- 
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1785.       craving  oyer  of  bond  and  condition,  which  was  as 

Hareinoton    follows,  to  wit, ''  Whereas,  in  and  by  a  certain  bond  or 

_Vtt<iiif       obligation  in  writing,  bearing  date  the  18th  day  of 

dared  that  all  bargains,  lalet,  promiseay  bonds,  agreements,  oorenants, 
and  assoraaoes  for  money,  or  other  profitin  oonsidffatioa  of,  or  relating 
to  apfwintaents  tonchiagllM  adininlitratlon  ofjnal&oe,  or  the  Qolieetion  of 
the  lefemie,  ftc*  or  for  the  depotation  thereof»ahaU  be  void.    The  proTi- 
^ns  of  this  statute  have  been  since  extended  to  Saitltmd  mbA  IrHamdf  and 
to  all  offices  in  the  gift  of  the  erown,  all  commissions,  cirfl,  naval,  and 
ndiitW3r,and  anyhces  and  emfloymBntB  la  the  depaitoienta  and  offices 
there  partjcnlariy  mentioned.    Stat.49  <fc».3,c  196.    53  Geo.  3,  e.  129. 
See  1  iStori.  Rep.  92.  See  also  as  to  what  may  be  considered  as  the  offices 
Intended  by  the  statute  5  ft  6  jEAv.  6.  8  Itv.  289.  XFiKw,  571.S.  P.  0». 
do^klm T.  TWbr, &i/i.468«  Brmmkig t. Nrnfftard, Frmm.  19.     1  H. BIm. 
322.    Tht  7th  section  of  the  latter  act  contains  a  prorlso,  .tiiatit  shall 
not  extend  to  any  pnrchaao  or  sale,  or  agreement  for  the  porchase  or  sale, 
of  oertidn  offices  in  the  pnlaoe,  or  commissions  in  the  army,  at  the  r^gn- 
lated  prices,  and  by  authorlied  regimental  agepts,  actiAg  wittoot  foe.  And 
the  statute  does  not  prohibit  a  deputation  to  any  office  where  it  Is  hiwAd 
to  appoint  a  deputy,  or  any  agreement,  &c  lawAiUy  made  in  reject  of 
any  anoyance,  salary,  or  payment  made,  or  agreed  to  be  mado,  by  or 
to  such  principal  or  deputy  respectifely,  out  of  the  fees  or  profits  of  such 
office.    Hie  llth  section  also  contains  an  exception  aa  to  annual  pay- 
ments out  of  the  fees  to  any  person  formerly  holding  the  office,  provided 
such  reserration,  and  ttie  dreumstabces  under  wUch  it  was  pensitied,  is 
stated  in  the  Instrument  of  appointment  of  the  person  succeeding  to  the 
office.    In  a  recent  case,  an  appointment  to  trustees  of  all  the  emolu- 
ments and  profits  to  arise  and  become  due  to  the  assignor,  as  deik  of  the 
peace,  (after  deducting  the  salaiy  or  allowanDe  of  hla  deputy  for  the  time 
being,)  upon  trust,  to  pay  certain  debts  of  the  grantor,  and  to  pay  orcr 
tiie  reddue,  was  holden  void.    Paimer  atid  tmoiker  ▼•  BaU  nut  9tktn,  2 
Brod.  and  Bing,  (>73.    Here  the  office  itself  waa  not  saleable,  and  an 
assignment  of  the  profits  attached  to  it,  and  intended  for  its  support  and 
dignity,  is  equally  against  public  policy ;  nor  is  tlie  reserration  of  the  al- 
lowance for  the  deputy  sufficient.    Thehslf-payofan  oflicerinthearmy 
oanaot  be  aarigned.    ArhnMt  ▼.  CmMrn^  ZB.midP,  821.     Bmwiek  t. 
Mead,  1  H.  B,  627.    FUeriif  r,  Odkm^  3  T.  R.  681.    But  tlus  act  does 
not  extend  to  prohibit  an  agreement  by  a  principal  to  pay  hla  depnty  a 
proportion }  as  for  instance,  half  of  the  profits  of  the  oflice ;  for  here  the 
profits  stiU  belong  to  the  principal,  and  must  lie  sued  for  in 
although  a  share  is  to  be  allowed  out  of  them  to  the  depu^,  for 
ble.    Per  Cur.  in  Godolpim  ▼.  TWdt,  Salk.  468.  GuU^dY,  De  CardemeU, 
SttOL  466.    But  the  reservation  must  he  to  pay  out  of  the  profits ;  and 
where  a  bond  was  given,  with  condition  to  reserve  a  sum  certain,  with- 
out contingency,  the  bond  was  held  void.    Pareem  r.  Tkem^eomy  1  H. 
Bku  322.    The  statutes,  37  Hem,  8.  c.  1.  sec.  3.  and  1  IF.  and  JT.  c  21. 
s^  5,  lalow  and  regulate  the  asrignment  of  the  profits  of  certun  oflices,  aa 
the  office  of  deik  of  the  peacei  ifc* 
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Deeemh^  HMilmt)  the  above  booAd  defeDdant^  together       1 785. 
with  the  above  bound  plaintiff,   did  become  jointly  harbington 
and  Beverally  boond  unto  T.  N.  of  the  city  of  London,   KynmoHom. 
Esq.  in  the  penal  sum  of  \,9O0l,f  with  a  condition 
thereunder  written,  that  if  the  said  defendant  and  plain* 
tiff,  or  either  of  them,  their  or  either  of  their  heirs, 
executors,  or  administrators,  did  and  should  well  and 
truly  pay  or  cause  to  be  paid  unto  the  said  T.  N.,  his 
executors,  adannistrators,  and  assigns,*  one  atinuity  or 
yearly  sum  of  100/.  of  lawful  money  of  Great  Britain, 
by  quarterly  payments,  on  the  days  and  tim^  and-  in 
manner  therein  mentioned,  for. and  during  the  naturi^l 
life  of  the  said  defendant,  then  the  said  bond  was  to 
be  void.   And  whereas  for  Ae  better  secnriog  the  pay- 
ment of  the  said  annuity,  the  above  bounden  defend- 
ant, together  with  the  said  plaintiff,  did  enter  into  and 
execute  a  warrant  of  attorney,  bearing  even  dale  with 
the  said  bond,  empowering  certain  attomies  therein 
named  to  confess  judgment  against  them  in  an  action 
of  debt4Hi  the  said  recited  bond,  at  the  suit  of  the  said 
T.  N.  in  his  Majesty's   Court  of  King's  Bench,  in 
manner  therein  mentioned,  for  the  said  sum  of  l,dOt/. 
besides  costs  of  suit,  as  in  and  by  the  said  recited  bond 
and  warrant  of  attorney,.,  reference  being  thereunto 
respectively    had,    may   more    fully    appear.     And 
whereas  the  said  plaintiff  entered  into  and  executed 
the  said  recited  bond  and  warrant  of  attorney,  at  the 
special  instance  and  request,  and  upon  the  pressing  in* 
treaties  of  the  said  defendant ;  and  the  said  defendant 
received  the  whole  consideration  money,  which  was 
given  and  paid  for  granting  the  said  annuity  of  lOOlf* 
to  the  said  T.  N.  his  executors,  administrators,  and 
assigns  as  aforesaid,  and  the  said  plaintiff  received  no 
part  thereof,  except  the  sum  of  150/.  which  the  said 
C.  K.  deposited  in  the  hands  of  the  said  plaintiff,  for 
the  purpose  of  paying  the  said  annuity,  so  far  as  th^ 
same  will  extend.    And  whereas  the  said  defendant, 
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1785.  '  in  dnkv  to  iademnify  die  iaid  plaimiff,  ids  excenton, 
admiiiistnilOKs,  and  asiigna,  from  the  pajrmeDt  of  the 
•aid  aamutj,  halh  agreed^  when  aad  lo  sood  as  the 
said  defendant  shall  become  poasessed  of  and  intitled 
onto  any  commission*  post^  place,  salaiy,  pension,  or 
pay  whatsoever,  thai  then  he  the  said  defendant  shall 
and  win  immediiAelj  execale  a  proper  assignment 
thereof,  and  folly  aad  eflfectnally  aathorise  and  em- 
power the  said  J«  SL,  Ua  execnfeors,  administratois, 
and  assigns,  to  receive  and  take  the  whole  fees,  profits, 
and  emoloments  theieof,  and  in  the  mean  time,  and  an- 
til  such  event  shall  happen,  that  he  the  said  defendant 
shall  and  will^  from  time  to  time*  pay  unto  the  said 
plainti£F^  his  execntors,  administiators,  or  assigns,  all 
such  sam  and  snms  of  money  as  he  shall  receive  by 
means,  or  on  account  of  his  being  private  secietary  to 
the  rigl|t  H<m«  the  Earl  of  H.  Now  the  condition  of 
this  obligation  is  such,  that  if  the  above  bounden  de* 
fendant  shaU  and  do^  immedialely  npoO'  hit  beeonriiig 
possessed  of  or  entitled  unto  any  commission,  post, 
place,  salary,  pension,  or  pay  whatsoever,  execute  a 
pvoper  assignment  thereof  unto  the  said  plaintiff,  his 
executors,  administrators,  or  assigns,  and  fully  and 
effectually  anihorise  and  empower  him  and  them  to 
iteceive  and  take  iha  wbxAt  fees,  profits,  and  emola- 
ments  thereof,  as  the  same  shall  become  due  and  pay- 
aUe ;  and  in  the  mean  timer  and  until  such  event 
shall  happen,  if  he  the  said  defendant  shatt  and  do, 
from  time  to  time,  pay  into  the  hands  of  the  said  plain* 
tiff,  his  executors,  administrators,  or  assigns,  all  such 
sum  and  sum»  of  money  whatsoever,  as  he  tbe  said 
defendant  shaU  or  may  receive  by  means  or  on  account 
of  his  being  such  secretary  to  the  said  Earl  of  H.  as 
aforesaid ;  and  also,  if  he  the  said  defendant,  his  heirs, 
executors,  ot  administrators,  shall  and  do,  in  and  by 
all  things,  save,  defend,  keep  harmless  and  indemni- 
fied the  said  plaintiff,  and  his  heirs,  executors,  and 
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administrfftors^  and  every  6^  thtm,  m4  hS«,  thcW,  atidf  ^7^^- 
every  6t  tiieir  fends  and  tenemMto,  goods  attd*  chattels,  habbinatom 
of^  ftom,  and  agahnfc  the  payment  of  the  satd  annuity  js^JS^f^^- 
of  100<.  to  the  condition  of  the  daidf  redte^  hmA 
mentioned  bA  aforesaid,  and  all  arreani  tti^neof ;  and 
also  of,  fVora,  and  against  all  and  all  manner  of  acti^^ias , 
snits,  loss,  costs,  charges,  demands  and  expences 
whatsoever,  which  he  the  said  plainlirff,  his  heirs,  ex* 
ecntors,  or  adminSstratt^  or  any  of  them,  shall  or 
may  bear,  pay,  lay  out,  suffer,  sustain,  or  be  put  tfnto, 
for,  or  by  reason,  or  on  account  of  any  nonpaymeftt  6t 
the  said  annuity,  or  any  patt  thereof,  or  fat,  at  by  ma- 
son, or  on  accotttit  of  the.said  plaintiflT,  his  havhig  en- 
tered into  and  executed  the  said  recited  bond  and  war^ 
rant  of  attorney  as  aforesaid,  or  either'  of  them,  or  any 
matter  or  thing  in  them,  or  either  of  them  contained, 
or  in  any  manner  relating  thereto,  then  thiis  obligation 
to  be  void,  or  else  to  remain  fai  full  force  and  virtue : 
which  being  read  and  heard,  the  said  defendant  saith, 
that  the  said  plaintiff  odto  non ;  because  he  saitk  that 
he  the  said  deiendant,  for  a  eertahi  spaee  of  time  from 
aed  after  the  maldng  of  the  said  bend ;  to  vipit^  from 
thence  until  and  upon  the  Mth  Decemier,  177^>  and 
DO  longer,  eontwued  private  secretary  to  the  Eai4  of  J^. 
and  that  he  the  said  defendant  hath  riot  at  any  timfe 
since  the*making  of  the  said  bond,  bee<!ifftie  possessed 
of  or  mtitled  udio  ssry  commission,  post,  plaee,  salary, 
pension,  or  pay  whatsoever ;  and  that,  he,  the  said 
defendant)  during  the  whole  time  that  he  continued 
private  seer^taiy  to  the  Earl  of  H.,  did,  from  time  to 
time  pay  into  the  hands  of  the  said  plaintiff,  all  such 
snm  and  sums  of  money  whatsoever,  as  he  the  said  de^ 
fendant  did  or  might  receive  by  means  or  On  account 
of  his  being  such  secretary  to  the  saM  Earl  of  H.  as 
aforesaid ;  and  also,  that  he  the  said  defendant  hath  con- 
tinually, from  the  making  of  the  said  writing  obliga*- 
tory,  hitherto  in  and  by  all  things  saved,  defended,  kept 
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]  785.       harmlessi  and  indemiiified  the  said  plaintiff^  and  his 


HARRIll«T01f 


goods 


«gaifut       aeainst  the  payment  of  the  said  annaity  of  100/.  in  the 

of  the  said  recited  bond  mentioned  as  afore- 


said, and  all  anears  thereof,  and  also  of,  from,  and 
against  all  and  all  manner  of  actions,  8uit8>  loss,  costs^ 
charges,  damages,  and  expences  whatsoever,  which  he 
the  said  plaintiff  hath  hiUierto  home,  paid,  laid  out, 
suffered,  sastained,  or  been  pot  unto,  for  or  by  reason^ 
or  on  account  of  any  non-payment  of  the  said  annuity, 
or  any  part  thereof,  or  for  or  by  reason  or  on  account 
of  the  said  plaintiff^  his  having  entered  into  and  exe- 
cuted the  said  recited  bond  and  warrant  of  attorney  as 
aforesaid,  or  either  of  them,  or  any  matter  or  thing  in 
them,  or  either  of  them  contained,  or  in  any  manner 
relating  thereto,  according  to  the  tenor  of  the  said 
condition  of  the  said  bond  or  writing  obligatory,  to 
wit,  at  fFa^nitJMfer  aforesaid,  and  thb,"  file. 


Replication,  predudi  non ;  becanae,  he  says,  that  he 
the  said  defendant,  whilst  he  so  continued  private  se- 
cretary to  the. said  Earl  of  H.  as  in  the  said  plea  men- 
tioned, to  wit,  on  the  23d  December ,  1772,  at,  &c« 
aforesaid,  received  divers  large  sums  of  money,  to  wit, 
the  sum  of  MO/,  by  means  and  on  account  of  his  being 
such  secretary  as  aforesaid,  yet  the  said  defendant  did 
not  pay  the  said  last  mentioned  sum  of  money»  or  any 
part  thereof,  into  the  hands  of  the  said  plaintiff,  but 
altogether  neglected  and  refused  so  to  do,  ttid  still 
doth  refuse,  contrary  to  the  form  and  effect  of  the  said 
condition  of  the  said  writing  obligatory  in  the  said 
declaration  mentioned ;  and  this  the  said  plaintiff  prays 
may  be  inquired  of  by  the  country ;  and  the  said  defen- 
dant doth  the  like,  &c. ;  and  the  said  plaintiff,  accord- 
ing to  the  form  of  the  statute  in  such  case  made  and 
provided,  further  says,  that  hg  the  said  plaintiff,  since 
the  making  of  the  said  writing  obligatory  io  the  said 
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declaration  meotioned,  and  before  the  exhibiting  the  ]  785. 
bill  of  the  said  plaintiff  (that  is  to  say),  on  the^  har&inotok 
&c.,  at,  &c.  aforesaid,  was  obliged  to  pay,  and  j^lop^ob. 
did  pay  to  the  said  T.  N.,  in  the  said  plea  mentioned, 
a  large  sum  of  money^  to  wit,  the  sum  of  1000/.  in 
discharge  of  arrears  of  the  said  annuity  or  yearly  sum 
of  100/.  in  the  said  plea  mentioned,  then  due  and 
payable  to  the  said  T.  JV.,  whereof  the  said  defendant 
afterwards,  to  wit,  on  the  same  day  and  year  last 
aforesaid,  at  fVestmnster  aforesaid,  had  notice,  yet  the 
said  defendant  (although  often  requested)  hath  not,  at 
any  time  hitherto,  repaid  to  the  said  plaintiff  the  said 
last  mentioned  sum  of  money  so  paid  by  him  in  dis- 
cbarge of  the  said  arrears  of  the  said  annuity  as  afore- 
said, or  any  part  thereof,  nor  hath  he,  in  any  manner 
whatsoever,  saved,  defended,  kept  harmless,  and  in- 
demnified the  said  plaintiff  from  and  against  the  pay- 
ment of  the  same,  but  hath  altogether  neglected  and 
refused  so  to  do ;  and  the  said  plaintiff  still  remains 
undefended,  and  not  in  anywise  saved  or  kept  harm- 
less or  indemnified  therefrom,  or  from  any  part  thereof, 
to  wit,  at,  &c.  aforesaid,  contrary  to  the  form  and 
effect  of  the  said  condition  of  the  said  writing  obliga- 
tory in  the  said  declaration  mentioned  in  that  behalf 
made  as  aforesaid,  and  this,  Sue. 

Demuirer,  and  joinder  in  demurrer. 

Mof^an,  for  the  defendant.  The  condition  is  con- 
trary to  the  statute  and  common  law.  The  statute 
5  and  6  Edw.  VL  c.  16,  against  the  sale  of  public 
offices,  is  general,  and  includes  this  case.  The  condi- 
tion is  also  against  common  law,  as  it  is  to  assign  any 
office  he  might  have. 

Sbo  per  Curiam.  The  office  in  quetftion  is  pri- 
vate secretary  to  Lord  Holderneu;  that  may  be  as-* 
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17B6»       aigMd.    The  cMdition  moat  be  taken  to  mean,  that 
Harumotom   he  shall  asaign  all '  offices  whidh  may  legaDy  be  as- 

Judgm^iit  for  plaiiHiff. 
T.  r.  85  0».a.        GwY  against  CcTiiBEirrsotN  and  (mother J 


ThesirigBMof  T^ECLARATIQN  in  covenaDt,  stating  that  one 
UaUeta^^  fTiHiam  Bfilh  was  possessed  of  a  term  of  years, 

«rig*n^l^2I*Ji  ^^^  ^^^^  ^y  ipdenture.  dated  82d  September,  1770,  be- 
ooremnt  not  tween  ^*  Afj/i^  aod  plaintiff,  W.  Mills  depaised  certain 
t^Uiil,  imkM  premises  to  plaintiff,  habendum  for  fourteen  years ;  and 
^^SmS?^  amongst  other  covenants  in  the  lea^e^  the.  declaration 
teaaeasacofe-  set  forth  the  following  .one  :  that  at  the  end  or  expir- 
^'^^     ^*^*       atiop,  or  othjer  sopner  deterqiination  of  the  said  demise, 

a  fair  valuation  and  appraisement  should  be  made  by 
two  indifferent  persons  (one  to  be  chosen  by  each  of 
the  parti/^s  to  the  said  indenture,  or  their  reapecUve 
executors,  administrators,  or  assigns)  of  all  and  every 
the  fruit  trees  and  bushes  that  should  be  then  standing 
and  growing,  and  which  should  have  been  planted  and 
set  by  the  said  plaintiffs  his  executory,  administrators, 
or  assigns,  upon  the  said  demised  premises,  and  that 
he  the  said  plaintiff,  his  executors,  administrators,  or 
assigns,  should  yield  aod  deliver  up  the  same  trees  and 
bushes  to  the  said  WUliam  Mills,  his  executors,  ad- 
ministrators, or  assi|;ns,  at  the  value  or  appraisement 
thereof  to  be  made  and  fixed  as  aforesaid ;  and  the 
said  William  Milfsj  for  himself,  his  executors,  and  ad- 
ministrators, did  Jby  the  said  indenlu^,  Scc.  (amongst 

» 

(a)  See  3  mu.  27.  4  T.  R.  720,  726,  ii|^  »  cofensBt  iwudof 
with  the  Umd,  which  mutt  concern  real  prapertj,  or  the  estate  therein. 
3IFiUr.29.  2^.^.133.  lO&if,  138.  2  Jfer«A.  1, 4.,  the  asrignee 
or«helaasBlalUMelo.aiiaelkinibrs  breach  •feoveiiaiit  after  the  as- 
Bgnment  of  the  estate  to  Urn.  Bac.  Ah.  ttt.  Corenant,  E.  34.  3  mu.2^. 
2  Samtd.  304,  n.  12;  and  though  he  have  not  taken  posies^n.  7T.  R. 
312.    2AtMNf.  182.    1^01,198.    1  Loid  ibyw.  322. 
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other  things)  covenant  to  and  with  the  said  plain-       1795. 

tiff,  his  executors,  administrators,  and  assigns,  that  he       

the  said  WilUam  MBb,  his  exeeutors  or  administrators,  agaimt 
shonld  and  would  well  and  truly  pay,  or  cause  to  be  ^^^^^^ 
paid  to  the  said  plaintiff,  his  executors,  administrafeps, 
or  assigns,  immediate^  after  sndi  valuation  or  appraise-* 
ment  should  be  made  by  two  indifferent  persons,  as 
aforesaid,  all  such  sum  or  sums  of  money  for  such 
trees  and  bushes  as  the  same  trees  and  bushes  shouH 
be  valued  or  appraised  aX.  The  declaration  then  alleged 
plaintiff^s  entry,  and  that  all  the  said  WUKam  MiUs*s 
interest  in  the  premises,  before  the  expiration  of  the 
term,  became  vested  in  the  defendants ;  and  then  a 
breach  of  the  said  covenant  by  the  defendants  as 
assignees.  Demurrer,  and  joinder  in  demurrer. 

Clayton,  for  the  defendant.  The  covenant  on  which 
this  breach  is  assigned  does  not  extend  to  an  assignee, 
as  he  is  not  named  therein.  The  lessee  does  not  cove- 
nant for  himself,  his  executors,  administrators,  and  as- 
signs, so  it  only  binds  him  or  his  personal  represen- 
tatives. The  covenant  does  not  in  its  nature  run  with 
the  land,  as  it  concerns  a  thing  not  in  esse*  He  cited 
Speucer^s  case,  5  Coke,  and  5  Jfils.  Rep.  t5. 

* 

fVeod,  contra.  The  corenaat  relates  to  a  thing  to  be 
done  on  liie  land,  and  runs  with  it.  Tlie  cases  in 
Ifoor,  159>  Ow,  131.  Lev,  109.  Kitchen  v.  Buckley, 
Cro.  £/.  493,  are  in  the  plaintiff's  favour. 

Pee  CuaiAJft^  The  plaintiff  is  not  without  remedy ; 
he  may  bring  an  action  against  the  ongjoal  Jcasor, 
wlio  always  remains  liable :  but  his  rig'ht  of  action  for 
a  breach  of  this  covenant  cannx>t  be  extended  .to  an 
asdgnee,  without  his  bring  nafoied  in  tlie  covenant,  as 
the  subject  matter  of  it  does  not  relate  to  a  thing  in 
e$$e  at  the  time  of  the  demise.  The  Court  recognized 
the  authority  of  Spencer's  case. 

Judgment  for  defendant. 
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1786. 

■ 

B.r.Q&ika.X  JONBS  OgOmst  OSBORN. 

•  J 

Semhk^  T^ECLARATION  that  the  said  defendant^   before 

bfuijacitotlM  cuid  OD,  8cc.,  was,  and  iroiii  thence  hitherto  hath 

•Tan  iuam^  been,  and  still  is,  the  master  and  keeper  of  a  certain 
cr,lmtlieilioii]d  common  and  public  hotel,  for  the  reception,  lodging;, 
against  tm  an   and  entertainment  of  guests ;  that  is  to  say,  a  certain 
^**'   common  and  public  hotels  commonly  called  or  known 
by  the  name  of  Osborn's  Adelphi  Hotel,  in  the  parish, 
of,  &c.,  in  the  county  of^  &c. :  and  whereas  the  said 
defendant,  being  such  master  and  keeper  of  the  said 
hotel,  as  aforesaid,  the  said  plaintiff  heretofore  to  wit, 
on  the  day  and  year  aforesaid,  at,  8lc.  aforesaid,  en- 
tered, and  was  then  and  there  receired  into  the  said 
hotel  as  the  guest  of  him  the  said  defendant  therein  ; 
and  during  the  time  that  he  was  such  guest,  to  wit,  oa 
the  day  and  year  aforesaid,  he  the  said  defendant  was 
lawfully  possessed  of  a  certain  note  of  the  Governor 
and  Company  of  the  Bank  of  England,  commonly 
called  a  bank  note,  for  the  payment  of  4he  sum  of 
Iwenty  pounds,  aqd  of  another  large  sum  of  money,  to 
wit,  the  sum  of  seven  pounds  eighteen  shillings  of 
lawful  money  of  Great  Britaiu,  as  of  his  own  proper 
note  and  money;  and  which  said  note  and  money 
were  then  and  from  thence,  until  the  time  of  the  loss 


(«)  See  the  late  case  of  rAoMponv.Zocy,  3  Botr.  ^  ^tf.  283,  wfaeie 
H  was  held,  that  a  boose  of  pobUc  entertiHOiiieiit  in  Lmdm^  wbeie 
beds,  prorinons,  &c.  were  fimlahed  liar  all  pereom  peylns  for  the  same, 
but  wbkh  was  ncvely  called  a  tavern  and  cofll0e*hoiiae,aiid  waanot-fie- 
qiittttedby  itage  ooMbea  aad  wagfona  from  tbe  ooontry,  and  wbkb  bad  no 
stable!  belongliig  to  it,  was  to  beconiidered  as  an  inn,  and  the  owner  of  it 
snbject  to  the  BabiUtiet  ofinnkeepere.  Seiftmn.  See  Z>>ev.IiiAy,  iCmmf. 
77,  wfaere  it  was  bekdy  thai  a  collbe-hoaie  ke^er  was  not  aa  innkeeper, 
witfaln  die  meaning  of  a  policy  of  insununeeagMnst  fire.  See /crmy,  139« 
Uack^Va,  1  Loid  Aym.  479.  Ij2  Mod.  254.  CsrfA.417.  As  to  the 
liability  of  innkeepers,  see  Jftremf*9  Law  of  Carriers,  144.  Jmm  oi» 
PdUinents,  9S.   SRep.63t 
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tbeieof  liereir>after  meDtionedi  within  the  said  hotels        1785. 
io  wit»  at,  8cc.  aforesaid ;  yet  the  sai4  defeodant,  so        jonbs 
being  the  master  and  keeper  of  the  said  hotel  as  afore-      (^^n. 
said,  not  regarding  his  dnty  as  such  master  and  keeper 
thereof,  did  not  keep  the  si^id  note  and  money  of  the 
said  plaiqti^,  so  being  within  the  said  hotel  ^  afore- 
said, safely  and  without  diminution  or  ]o^,  so  that  no 
dami^e  might  arise  or  happen  tp  the  said  plaintiif  in 
any  m^mner  of  way  by  the  negligence  or  def^plt  of 
him  the  said  defendant  and  his  servant*  but  on  the 
contrary  thereof,  he  the  sai^  defendmt  and  his  ser- 
vants so  negligently  and  carelessly  conducted  them- 
selves in  this  behalf,  that  afterwards  and  whilst  the 

a  ft  «  • 

said  plaintiff  was  a  guest  in  die  said  hotel  as  aforesaid, 
to  wit,  on  the  day  and  year  aforesaid,  the  said  note 
and  money  were  by  and  through  the  mere  negligence 
and  default  of  the  said  defendant  and  his  servants,  and 
without  the  consent  or  knowledge  of  him  the  said 
plaintiff,  wrongfuHj  and  injuriously  taken  and  carried  "^ 

from  and  out  of  the  said  hotel,  or  otherwise  embezzled 
and  secreted,  by  some  person  or  persons  to  the  said 
plaintiff  unknown,  and  were  thereby  wholly  lost  to 
the  said  plaintiff. 

■ 
Demurrer,  assigning  the  following  causes,  viz.  that  the 

said  hotel  or  house  in  the  said  declaration  mentioned 
is  not  in  or  by  the  said  declaration  averred  or  shewn*  to 
be  a  common  or  public  inn,  or  that  the  same  and  the 
said  defendant,  as  such  master  or  keeper  thereof  as 
aforesaid,  are  within  the  custom  of  this  realm  as  to 
inn-keepers }  and  for  that  it  does  n9t  appeaf  in  pr  by 
the  said  dedaxation,  that  the  said  note  and  money 
therein  mentioned  were  ever  delivered  to  the  said  de- 
fendant or  his  servants,  or  that  he  ever  received  the 
same  or  had  the  care  tha«of,  or  that  he  undertook  or 
was  obliged  or  bound  to  safely  keep  the  s^bfne,  qt  to 
take  care  thereof;  and  far  that  it  does  not  af^pear  in 

VOL.  II.  2   K 
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1785.  or  by  the  said  declaration,  that  the  said  defendant 
'J^^  was  to  have  or  receive  any  reward  for  the  safe  keep* 
againti  {gg  Qf  ^^1^  of  ^he  said  note  and  money ;  and  for  thai 
no  negligence  or  default  is  charged  or  alledged  in  the 
said  declaration,  either  in  the  said  defendant  or  his 
servants,  otherwise  than  as  against  or  in  disregard  of 
a  supposed  duty  in  him  the  said  defendant,  as  snob 
master  or  keeper  of  the  said  hotel  in  the  said  decla- 
riition  mentioned  as  aforesaid ;  and  also  that  the  said 
declaration  is  in  varions  other  respects  uncertain,  in* 

sufficient,  and  informal,  tie. 

Joinder  in  demurrer. 

Shepherd,  for  defendant.  The  objection  to  this  de- 
claration is,  that  the  defendant  is  not  stated  to  be  a 
bailee  in  any  character  which  can  make  him  liable. 
An  hotel-keeper  cannot  be  considered  a  commoa  urn- 
keeper ;  and  if  so,  the  plaintijff  ought  to  have  described 
him  as  such.  If  a  man  acts  as  an  inn-keeper,  he  i» 
liable*  But  an  hotel  is  not  an  inn.  An  inn  is  instituted 
for  passengers,  travellers,  and  wayfaring  men.  It  can- 
not be  said  that  an  hotel  is  for  this  purpose  an  inn  (fi\ 
If  a  man  make  a  contract  with  an  inn-keeper  for  a 
separate  lodging,  and  has  the  exclusive  possession 
thereof,  as  to  him  it  is  not  an  inn  (c)«  Here  the  plain- 
tiff  may  be  considered  as  a  mere  lodger»  and  the  de- 
fendant as  a  lodging-house  keeper,  who  makes  a  con- 
tract with  every  man  that  comes ;  whereas  an  inn- 
keeper is  bound  by  the  law  of  the  realm,  and  not  by 
contract,  to  receive  guests  {d). 

Per  Curiam.  The  Court  thought  the  defendant  had 
better  withdraw  his  demurrer,  and  that  these  objec- 
tions would  come  more  proper  upon  the  trial,  as  the 
law  must  depend  upon  the  facts  of  the  case. 

(6)  Ca9k*9  ca«e,  8  CkAe,  683. 

(c)  See  £M,  C.  N.  P.  209.    1  Stark.  249. 

(4  S^P»hkMrHY.ntiw;\Sdk.Z9f  \  and  3  i7.  and  ^.  287. 
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Rbx  against  Cottrell.  1 

TrinUy  Term. 

IXIHE  defendant  in  this  case  was  convicted  under  the  A  party  may  be 
5  Amie,  c.  H,  before  a  justice  of  the  peace,  for  BtataL,  giyh^ 
using  two  lurchers  for  the  destruction  of  game.    The  foftl2fiffi^7 
offence,  as  appeared  by  the  conviction,  was  committed  ^  ti>e  pariah, 
in  the  parish  of  Tadley,  in  the  county  of  Southampton,  committed,  on 
and  the   defendant  was  convicted   on    the   oath    of  ^t,S?i^. 
Henry  Tull,  of  the  same  parish.    A  motion  was  made  ing  within  the 

,      -  -  panah,  proTid- 

to  quash  the  conviction,  on  the  ground  that  the  wit-  ed  anch  witnesa 
ness  was  described  of  the   same   parish   where   the  riuS."***'^^ 
offence  was  committed,  and  therefore  that  he  was  not 
a  good  witness. 

# 

Per  Curiam.  The  witness  being  of  the  parish 
is  no  objection,  unless  he  pays  rates ;  for  then  the 
money  the  parish  is  entitled  to,  may  go  in  alleviation 
of  the  rates,  and  the  witness  would  be  interested. 

Conviction  afErmed(a). 

(a)  In  the  King  ▼.  Prior,  in  the  aame  Term,  the  like  objectbn  waa 
made  to  another  connction,  and  the  conviction  waa  affirmed. 


Kbr  against  Mitchbuu.  ^^^^* 

iiieh.TBrm» 

J^EBT  on  bond,  dated  23d  December,  1779,  given  by  a  bond,  oondi- 
defendant,  in  the  penal  sum  of  4,450/.  unto  the  ?<>nedtoaaTe 

£^       11      ^        1      1  J.  .  ...  harmleaa  A. 

from  all  actiona,  leg*l  proc«eduga,  and  coata,  &c.  which  maybe  the  conaequence  of  A.'a 
deliyeriug  over  to  defendant  a  bill  of  exchange,  part  of  the  proceeda  whereof  a  third  per- 
aon  u  entitled  to, is  forfeited, by  a  payment  over  by  A.  to  such  third  penon of  hia aharaof 
the  proceeds,  updn  hia  demanding  the  aame,  without  hia  bringing  any  action ;  and  thomrh 
A.  give  no  notice  of  the  payment  to  the  defendant  (a) . 


(a)  As  to  what  ia  a  legal  damnification,  to  entitle  a  surety  to  sue,  see 
8  Bast,  59a.  3  Wilt.  13.  1  Atk.  262.  In  analogy  to  the  above  deciaion 
it  may  be  obaerved,  that  in  actiona  on  covenants  for  good  title  and  quiet 
eiqoyment,  it  ia  not  neoesaary  to  entitle  the  purchaser  to  aue  for  a  breach 
of  the  covenant  to  shew  that  he  haa  been  evicted  by  legal  process,  though 

£  K  2 
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J7B6.       plaiatiiF  and  one  Andrew  Mqffittt,   since  deceased. 

g„j         Plea,  praying  oyer  of  bond  and  condition,  whereby, 

aga^ui        after  reciting  (ft)  that  by  articles  of  agreement  onder 

M  ITCH  HLXi* 

.,.  I      l.i^i    ■!■■      ■     ■  ■!  .         .1         .      1  ■  ■         I      — i^— —  I        .       . 

it  is  adyiaable  todo  so  ;  it  is  sutBcient  to  state  lliat  tlie  party  eridiiig 
had  lawfbl  light  and  title  to  do  so,  kt,  wlAout  Stowing  thtMtoi*  of  such 
tttl«,  8ee4  Term  Reports,  617.  8  Term  Reports,  278.  See  alK»  Gro.  Jmc. 
315.  2Samd,\77.  lXco.301.  1  ^&f.  466.  2  Bm.  ^  Piii:  14.  n.  6. 
(6)  The  recitals  were  as  follow :  whereas,  hi  and  by  certain 
'  articles  of  agreement  indented  and  dated  tiie  18th  of  Osonnkr,  1776, 
and  made  or  mentioxied  to  be  made  between  the  abore-named  B.  JT. 
and  R.  S.  purser  of  the  said  ship,  Princen  Royai^  of  the  one  part, 
and  the  said  ^.  M,  and  O.  D.  of  the  other  part ;  after  taking  notiee 
that  all  the  sidd  parties  to  the  said  articles  had  pnrphaswi  wd  ship- 
ped on  board  tiie  aaidship,  then  bound  on  a  royage  to  ImUm  and 
Ckbm^  a  quantity  of  coral  and  pearls,  of  the  Taloe  together  of 
6,902/.  11«.  5rf.,  and  had  agreed  that  the  same  should  be  carried  to  CUmm. 
and  there  sold  by  the  said  R.  K.  and  R.  S.,  for  the  aeooont  and  rtok  of  the 
said  parties,  in  tiie  proportions  theron  mentioned.  It  was  witnessed,  that 
the  said  R,  K,  and  R,  S.  thereby  coTenanted  to  carry  the  said  coral  and 
pearls  to  Chhia,  freight  free,  and  to  sell  and  dispose  thereof  tiiere,  free 
from  any  other  merchandise,  and  render  an  aecowit  of  tke  sales  thcfeof 
unto  the  attomies  of  the  said  ^.  Jf.  and  O,  i>.,  in  Imtdtm,  and  also  to 
pay  the  proportions  of  tlie  money  arising  thereby,  belonging  to  the  said 
A.  Af.  and  O.  D.  into  the  English  Company's  Cash,  at  Cental,  and  Cake 
freA  WOs  ef  exchange  for  the  account  thereof  to  the  said  attondee, 
without  demanding  any  money  for  commisaon  or  disbursementi,  otiier 
than  what  were  necessary  in  completing  such  sales,  and  making  snch  re- 
mittances, of  which  the  said^.  Af.  and  O,  Z>.  thereby  corenanted  to  pay 
and  allow  their  respective  proportions  to  the  saSd  JE.  K.  and  JZ.  5.,  and 
also  to  stand  to  and  support  all  sea  risks  and  other  casualties  oonoeming 
thdr  sud  respective  proportions  of  and  in  the  said  goods,  as  by  the  said  in 
part  recited  articles  of  agreement,  relation  being  thereunto  had,  may 
more  ftdly  appear  t  and  wheveas  the  said  A.  K.  did  accordingly  carry 
out  the  said  goods  to  CoHUm^  and  sold  part  thereof  to  one  S,  for  7438} 
Spanish  old  dollars,  for  payment  whereof  the  said  S.  gave  his  bond  or 
obligation,  called  a  chop,  to  the  said  A.  ilT.,  and  other  part  thenpf  Che 
said  A.  JC  told  to  one  iST.  for  2,900  old  Spanish  dbUars,  for  payment 
whereof  the  said  jr.  gaire  his  chop  oc  nhHgatinn  »  tiie  said  A.  JT.,  both 
which  chops  or  obligations  the  said  JK.^.,  on  Us  deparlnre  fmm  Ckma 
to  England^  left  in  the  hands  of  J.  9^  esq.  at  Cantom,  together  with 
divers  other  bonds  which  hud  been  given  for  the  payment  of  the  mowes 
for  which  ott»er  parts  of  the  said  goods  had  been  sold  in  CMw  by  the  said 
R,  K,f  in  order  that  the  same  might  be  received  by  him  the  sttd  J.  A., 
and  together  with  one  box  of  eond,  ef  the  faine  as  per  hivaiee,  of 
1476/.  8«.,  for  which  said  bonds  pr  ohigntlons  and  bos  of  <ioral  the  said 
J,  B.  gave  an  acknowledgment,  dnM  €kittm,  98th  of  Jmmmy,  1778, 
whereby  he  acknowledged  that  he  had  ^  eaaM4n  his  pnoMswiim,  and 
that  they  were  the  property,  and  at  the  risk  ef  tiie  aald  MLiC,^  aad 
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seal,  m  ade  between  plaintiff  and  R.  ScM,  purser  of  a        17^' 
certain  ship,  of  the  one  part,  and  the  said  defendant         Kar 

.  mgaitisi 
■    '     '  MlTCU£LL. 


■i«^k«B 


wlierettthe Mid  ILK,  os  Ae  21th  of  AprO^  177S,  bdogat  the  Cape  of 
QopdIitp$,  ilgned  an  order  of  Chat  date  directed  to  the  swd  J,  B,^  where- 
by he  fequired  him,  if  he  liad  not  recdved  the  amount  of  S,*%  chop  before 
the  receipt  of  that  order,  to  delirer  the  said  chop  to  the  said  0.  D.,  and 
plaoe  it  to  Ihe  aeooont  of  the  said  ft.  JK. ;  and  by  another  order  of 
the  same  date  the  said  JLK.  required  the  said /.  i9.  npon  receiviiic  iTs 
chop  to  liim  of  2^900  old  Spanish  dollars,  to  pay  to  the  said  J^  J9., 
or  order,  1,135  and  two  fifths  old  Spanish  dollars,  together  with  1  per 
ceol  per  monlli  for  tiz  months  on  tiieabo^  sum,  and  to  place  the  same 
totheaceoyatof  theiaidJI.  Jir,|  and  whereas,  by  a  certein  dediratibn 
in  writing,  under  the  hand  of  the  said  M,  K,,  bearing  date  tibe  6th  day  of 
Jamiaryy  1779,  the  said  R.  K,  declared  that  7,438  and  three  fointbs 
Spoish  piOar  doUars  of  the  snm  dae  by  the  said  &,  and  1,13ft  and  two- 
.Afths  Spanish  head  doUaa  of  the  sum  due  by  IT.,  part  of  the  sums  men- 
tioned in  tiie  receipt  given  by  the  said  J.  B.,  were  the  property  of  the  said 
^.  M,  and  0,D,,  and  to  be  paid  to  them  when  the  same  were  remitted 
and  paid  to  him  or  bis  attorney,  logdher  with  any  Interest  or  czchange 
tiiat  mdfjbt  arise  tiMreon,  pvorided  tlie  above  sum  had  not  been  already 
paid  to  tiw  s«d  0»D;  by  rirtue  of  the  before-mentioiied  order,  and  that 
the  said  G.  Z>.  accounted  with  the  said  R,  K.  or  his  attorney  for  his  share 
of  the  said  hoK  of  ooval  (ordered  to  be  deKvered  to  hfan  at  aferrisM,  and 
to  be  dispoeed  of)  according  to  the  said  redted  articles  of  agreement  i 
and  whereas  it  now  appears  that  the  said  J.  B,,  on  the  10th  of  Jamutry^ 
1779,  pmd  into  the  cash  of  the  treasury  of  the  Eoglidi  East  India  Com- 
pany,  at  CMtoi,  8,489  new  milled  Mixko  doUan,  at  the  excha^;e  ef 
6«.  3«L  sterling  per  dollar,  for  account  of  the  said  R,  A*.,  for  wliich  the 
president  and  coundl  belonging  to  the  factory  of  the  said  company,  gave 
to  the  aidd  J,  B,  their  bill  of  exchange  on  the  directors  of  the  united 
conpany  of  meichants  of  Smgirnitd  trading  to  the  Emt  Imdiei,  dated 
CtesloN,  the  10th  day  of  Jamuary,  1779,  for  the  sum  of  2,226/.  10«.  6i/. 
sterfing,  for  8,482  new  milled  Mexico  dollars,  at  the  exchange  of  5i.  3d. 
sterling  per  dolla«*,  recdved  of  the  said  J.  B,,  payable  to  the  order  of  the 
said  il.  jr.,  at  twelve  ttonths  sight,  without  interest,  for  which  crsdit  was 
ghren  in  the  Company's  cash  according^,  which  bill  of  exchange  hath 
been  remitted  to  the  said  A,  31.  y  and  on  the  8th  of  September  now  last 
past,  was  duly  accepted  by  otder  of  tlM  said  Company ;  and  wtiereas  it 
b^g  appnbeaded  and  believed  that  the  said  8,482  dollars  so  paid  into 
the  Company'a  treasuiy  at  Cantom  by  the  sud  J.  B.,  and  for  which  the 
sud  accepted  lull  of  exchange  was  given  as  aforesaid,  was  the  neat  amount 
of  the  7,438  4Mid  Ihrse-foarlhs  Spanish  pillar  doUars  received  by  the  said 
«/.iS.of^.,^deelarsdby4hcsaidil.A^,  on  the6thof  Jemiary,  1779» 
to  be  the  property  of  the  said  A.  M.  and  O.  Z>.,  and  the  interest  and  ex- 
change due  thereon,  he  Ihe  said  A.  hi.  as  attorney  for  tlie  said  R.  if.,  and 
afcthei«qnestoftlw8sid^«jr.  sad«.i>,  orlhcironfer,  deHveradthe 
same  to  them,  the  receipt  wlwreof  tliey  do  hereby  jointly  acknowledge ; 
Now  the  condition  of  the  above- written  obligation  is  such,  tliat  if,  &c. 
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1 786.  and  George  Davidson,  of  the  other  part,  after  reciting 
j^g^  that  the  said  parties  were  concerned  in  a  joint  trading 
d^irffui  adventure  for  the  sale  of  china,  coral,  and  pearls^  to  be 
carried  to  Ckina,  and  there  sold  by  the  plaintiff  and 
22.  Scott  for  the  account  of  all  parties,  and  that  plain- 
tiff and  R.  Scott  thereby  covenanted  to  pay  the  pro- 
portions of  the  defendant  and  George  Davidson*^ 
monies  arising  from  the  said  sales  unto  the  English 
Company's  cash  at  Canton ;  and  that  after  the  making 
such  articles  of  agreement,  the  said  plaintiff  and 
R,  Scott  did  carry  the  goods  to  and  sell  the  same,  part 
thereof  in  China,  part  thereof  to  one  Skykinquas,  for 
7>4S8  and  a  half  Spanish  old  dollars,  for  payment 
whereof  the  said  Skykinquas  gave  his  bond  to  the 
said  plaintiff,  and  other  part  of  the  said  goods 
to  one  Kewskaw,  for  2,900  old  Spanish  dollars,  for 
payment  whereof  the  said  Kewshaw  gave  his  bond, 
which  bonds  the  said  plaintiff,  on  his  departure  from 
China  to  Englafid,  left  in  the  hands  of  James  Brad- 
shaWf  at  Canton,  together  with  divers  other  boods 
which  had  been  given  in  payment  of  monies  on  which 
other  parts  of  the  said  goods  had  been  sold  in  China 
by  the  said  plaintiff,  in  order  that  the  same  might  be 
received  by  the  said  James  Bradshaw,  and  together 
with  one  box  of  coral  of  value  of  1,476/*  8s.  for  which 
bonds  and  box  of  coral  the  said  James  Bradshaw  gave 
his  acknowledgment  that  they  were  in  his  possession 
as  the  property  and  at  the  risk  of  the  said  plaintiff; 
that  the  said  plaintiff,  on  the  25th  of  April,  1778, 
signed  an  order  directed  to  the  said  James  Bradshaw, 
requiring  him  if  he  had  not  received  the  amount  of  the 
said  Skykinquas^s  bond  before  receipt  of  that  order,  to 
deliver  the  bond  to  the  said  George  Davidson,  and  place 
it  to  the  account  of  plaintiff;  and  that  by  another 
order  the  said  plaintiff  required  the  said  James  Brad- 
shaw,  upon  receiving  KewshawU  bond,  to  pay  the  said 
George  Davidson,  or  order,  1,135  and  two*fifths  old 
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Spamsh  dollars*  &c«>  and  to  place  die  same  to  plain-  17B6. 
tiff's  account;  and  that  by  declaration  in  writing  of  kbr 
the  said  plaintiff,  the  said  plainUff  declared  that  7,438  ^^^^^[^^ 
and  three-fourths  Spanish  pillar  dollars  of  the  sum  due 
bj  Skj/Hnquas^  and  1,135  and  two-fifths  Spanish  head 
dollars  of  the  sum  due  by  Kemsham,  were  the  property 
of  the  defendant  and  George  Davidson,  and  to  be  paid 
to  them,  when  the  same  were  remitted  and  paid  to  him 
or  his  attorney,  provided  the  same  had  not  been 
already  paid  to  the  said  George  DavidiOfi  by  yirtue  of 
the  before-mentioned  order,  and  that  the  said  George 
Davidson  accounted  with  plaintiffs  for  his  share  of  the 
said  box  of  coral,  and  that  it  then  appeared  that  the 
said  Jitmies  Bradshaw,  on  the  lOtii  of  January,  1779> 
paid  into  the  cash  of  the  treasury  of  the  East  India 
Company,  at  Canton,  8,482  dollars,  per  account  of  the 
plaintiff,  for  which  the  president  and  council  belong- 
ing to  the  factory  of  the  said  company  gave  to  the 
said  James  Bradshaw  their  bill  of  exchange  on  the 
directors  of  the  East  India  Company,  in  England, 
payable  to  plaintiff 's  order,  at  twelve  months' sight, 
which  said  bill  had  been  remitted  to  the  said  Andrew 
Moffat,  and  was  accepted  by  the  East  India  Company ; 
and  that  it  being  believed  that  the  money  paid  into  the 
East  India  Company's  treasury,  was  the  net  amount  of 
the  7,438  and  three-fourths  Spanish  pillar  dollars  re- 
ceived by  the  said  James  Bradshaw  of  Skykinquas,  and 
declared  by  the  plaintiff  to  be  the  property  of  defendant 
and  George  Davidson,  the  said  Andrew  Moffait,  as  plain- 
tiff's attomey,delivered  the  same  todefendantand  George 
Davidson.  It  was  conditioned,  that  if  the  above-bound 
defendant  and  G.  D.,  or  either  of  them,  their  or  either 
of  their  heirs^  executors,  administrators,  or  assigns, 
should  and  did  well  and  truly  pay,  or  cause  to  be  paid, 
unto  the  above-named  A,  M.  and  plaintiff,  or  one  of 
them,  their  or  one  of  their  executors,  administrators, 
or  assigns,  on  demand,  all  such  sum   and  sums  of 
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1786.  money,  or  valoe  in  inott^  of  all  sncb  ^ood  biUs  of 
J.  ^  eaechange  or  securities  for  ttloney,  gooiif  6t  tiBeti$,  as 
oframti  the  said  G.  1>.  his  reptesenudires  6t  assies,  b^  iris  or 
their  attomies  or  agents,  sbould  or  might  MiTe  recited 
or  receire,  by  virtue  of  the  said  reipectiTe  oMers  of 
the  S«th  of  JpHli  1778.  granted  by  the  said  |[^Iatiitiff 
at  the  Cape  of  Good  Hope,  upon  the  J.  bf  in  favoot* 
of  the  said  G.  D. ;  and  also  in  case  the  said  G.  !>.,  hllr 
ececutorsi  lidminitftrators,  or  assigns,  did  ^d  shooM 
well  and  faithftilly  account  with  the  said  plaintiff;  his 
exectitors,  administrators,  or  assigns,  or  his  or  their  at^ 
tomies  or  agents^  for  the  full  shane  and  pr6pbrtion  of 
the  said  plaintiff',  of  and  in  all  net  monies  which  might 
have  arisen,  or  which  should  arise,  by  the  sale  of  the 
before  mentioned  box  of  Coral,  left  by  the  said  plaintiff 
in  the  hands  of  the  said  J.  B.,  and  directed  \6  be  de- 
livered by  the  said  J*  B.  to  the  said  G.  D.^  to  be  dis^ 
posed  of,  and  coming  to  the  hands,  possession,  or 
power  of  the  said  G.  D.,  his  estecutors,  adoiinisttators, 
representatives,  attornies,  or  'agdnts,  accotding  to  the 
true  intent  and  meaning  of  the  said  hertibbe^oie  re- 
cited articles  of  agreement  i  attd  aho  if  tfaifii  above 
bounden  defendant  and  G.  £>•  or  one  of  theM,  their  or 
one  of  their  heirs,  executors,  administrators,  or  assignsi 
should  and  did,  from  time  to  time,  and  at  all  times 
thereafter,  well  and  sufficiently  save,  defetad,  keep 
harmless  and  indemnified,  the  said  A,  M.  his  execu- 
tors, admitiislrators,  and  estate,  of,  from,  tad  against 
all  manner  of  actions,  suits,  judgmentu,  Verdicts,  da- 
mages, executions,  decrees  and  orders,  ctosts  and  ek- 
pences,  which  sliould  or  might,  at  any  time  Or  titees 
hereafler,  be  brought  or  pfodectated^  given,  obtained 
or  made,  levied,  suffered,  executed^  expanded,'  or  paid 
by  or  against  the  said  A.  AT.  his  executord,  adtninis- 
trators,  or  estate,  by  te^on  of  tiis  indorsing  and  deli- 
vering the  said  recited  bill  of  exchange  to  ihem  the 
said  defendant  and  G*  D.  as  aforesaid,  or  of  any  mat-<> 
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ler  Of  lUbg  xtlMkrt  thketo  of*  to  the  premises,  ttien  >766. 
Md  ito  eoch  elises  idl^  4bo^tii<*written  obllgatiois  was  lo  kbr 
be  Void,  othanrfse  to  i^maiii  ki  Aill  ibiree  add  virtue  t  ^h^^II^ll. 
'ivl^ieh  beitig  need  end  keaifd>  ilib  toid  dbflstidaiil 
t^l^aietf  iKfh  nm,  beehitMe  that  tuiitter  thi^  wiid  G« 
jD.  er  his  leptfe^eilie'liyeB  eir  airigns^  te  liis  or  their 
attoitiies  dr  agents^  ever  have  reoeived  any  sum  or 
ta^s  of  nkodey,  or  valire  th  moi^^  of  die  bM  bills  of 
iiicehange^  cfriecuritieft  for  Atooej^  goods^  ortoffebte,  by 
vlnne  of  the  laid  orden  meriitiDned  in  die  eaid  cohdi- 
tion  to  be  giiuited  by  Ifae  said  plainiiff  npon  tiie  said 
J.B.;  attd  thaft  die  said  Ck  £.  neter did  iwo&bte  the 
said  h6x  of  boiral  in  tke  said  condition  neildoi^d>  or 
any  moDey  wlialaoever  arising  from  the  sde  thereof; 
tad  fiather,  that  the  said  Jl.  If.  his  ejraciltotfs^  admt- 
ttstraters>  or  estate,  have  aot^  nor  fatth  any  of  tbeniy 
been  dhmiiifted  by  reason  of  the  pMmisei  in  febfe  said 
t^odditton  mentilMied  $  and  thiS|  &Ck  conclndiitg  widi 
a  vterification. 

Keplicationi  pneiudi  non,  becanse  that  the  bill  of 
iBxohange^  in  the  eoodition  of  the  said  writing  obliga- 
tory sBientioned,  was  remitted  by  the  said  J.  B.  to  the 
said  A*  M*  for  the  purpose  of  paying  to  the  said  defen- 
dant and  G.  D.  the  amount  of  7,438  and  three  tjuarters 
Spanish  piUor  dollars  of  the  sum  due  from  the  swd  S. 
as  in  the  said  condition  b  mentioned^  and  that  the  le- 
sidae  and  remaiader  of  the  eaid  sum^of  monqr  in  the 
said  bill  contained,  might  be  received  bf  the  said  A.  M» 
when  the  said  biH  should  be  paid  for  and  on  aix:ount 
of  the  said  plaintiff;  and  that  1,052/.  im.  6d.  onij, 
parcel  of  the  said  tmn  of  ifi76l.  lOf .  6dL  in  the  said 
bill  oi  exchange  mentiboi^^  at  the  time  of:  the  timns- 
miflnion  of  the'  said  bill  of  exohange  by , the  eaid  </.  B. 
to  die  said  A.  M^  were  the  amount  of  the  «aid  7,438 
and  three  quarters  Spanish  pillar  dollars,  in.  die  said 
condition  mentioned  to  be  the  property  of  the  said  de- 
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iUa  tlie  residiie  of  the  aaid  som  of  £276/f  10s.  &i.  ia  tbe 
MiTfwFTT  said  bill  contained^  was  the  property  of  the  said  plain- 
iiffj  and  ought,  wheii  the  said  bill  wap  paid,  to  have 
.been  received  by  the  said  A*Mf  for  and  pn  account  of 
the  said  plaintiff  {  and  further*  that  the  said  A.  AL,  in 
his  lifetime,  made  his  last  wil}  and  testament  in  writing, 
and  thereby  appointed  fV.  Earl  of  If .,  one  /•  JC,  and 
one  J.  H.  mho  is  pinoe  deceased,  executors  thereof^ 
and  afterwards  died  without  revoking  the  same  $  and 
that  after  the  death  of  the  said  A.  M.,  to  wit,  on  the 
8th  JprU,  1 786,  he  the  said  plaintiff  demanded  of  the 
said  jr.  If.  as  one  of  the  ezecators  of  the  said  A.  3L 
the  said  sum  of  fi73/.  17s«  so  as.afoiesaid  due  to  him 
the  said  plaintiff,  for  and  on  account  of  so  mndi  o€ 
the  money  in  the  said  bill  of  exchange  contained,  as 
by  the  said  A.  M.  oaght  as  aforesaid  to  have  been  re- 
ceived for  and  on  accoont  of  the  said  IL*  IC,,  together 
with  the  sum  of  76/.  85-  \0d.  (oft  and  on  acconnt  of  in- 
terest due  on  the  said  sum  of  273/.  17t.  from  the  8th 
September,  1780,  on  which  day  the  said  bill  of  exchange 
became  due,  and  was  paid ;  and  which  said  sum  of 
money,  amounting  in  the  whole  to  the  sum  of 
350/.  55.  lOd*  he  the  said  J.  M,  as  such  executor  as 
aforesaid,  there  paid  to  the  said  plaintiff,  whereof  the 
said  defendant  afterwards,  to  wit,  on  the  said  8th 
April,  1786,  had  notice,  thai  is  to  say,  at,  8cc.  afore- 
said, which  said  sum  of  350/.  59.  lOd.  the  said  defend- 
ant and  G.  D.  have  not,  nor  hath  either  of  them  at 
any  time  since,  repaid  to  the  said  W.  Earl  of  JIf.  and 
J.  M.  as  surviving  executors  as  aforesaid,  or  to  dther 
of  them ;  and  so  the  said  plaintiff  says,  that  the 
said  W*  Earl  of  Jf .  and  /.  M.,  surviving  executors 
of  the  last  will  and  testament  of  the  said  A.  M. 
are  damnified ;  and  this  he  is  ready  to  verify :  where^ 
fore,  8u;. 
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Rejoinder,  protesting  that  the  said  bill  of  exchange  1786. 
in  the  said  condition  mentioned,  was  not  remitted  by  kbb 
the  said  J.  B.  to  the  said  A-  Af.  for  such  purpose  as  jifTCTiELi 
in  the  said  replication  is  mentioned,  but  on  the  con- 
trary thereof  was  remitted  to  the  said  A,  M,  for  the 
purpose  in  the  said  plea  mentioned ;  protesting  also 
that  the  said  replication,  in  manner  the  same,  is  above 
pleaded,  and  the  matters  therein  contained  are  not 
sufifcient  in  law  for  the  said  plaintiiF  to  have  or  main* 
tain  his  aforesaid  action  against  the  said  defendant  for 
a  rejoinder  in  this  behalf;  the  said  defendant  saith 
that  the  said  J.  M,  in  the  said  replication  mentioned, 
was  not  compelled  to  pay  the  said  sum  of  275/.  lis.  in 
the  said  replication  mentioned,  to  the  said  plaintiff,  by 
any  action,  suit,  judgment,  yerdict,  execution,  decree, 
or  order,  had  by  the  said  plaintiff  against  the  said 
J.  Jlf.,  nor  was  the  said  A-.  M*  in  his  lifetime,  or  the 
said  fV.  Earl  of  Af .,  J.  Jf.,  and  J.  H.  as  executors  of 
the  said  Ak  M.  or  any  of  them,  since  the  death  of  the 
said  A.  M.  compelled  to  pay  any  damages,  costs,  or 
expences,  by  reason  of  any  action,  suit,  judgment, 
verdict,  execution,  decree,  or  order,  of  and  concerning 
the  premises  in  the  said  condition  mentioned,  but  the 
same  was  paid  by  the  said  J.  Af .  without  any  action, 
suit,  judgment,  verdict,  execution,  decree,  or  order 
being  had  or  made  against  him :  and  further,  that  he 
the  said  defendant  had  not  any  notice  of  the  intention 
of  the  said  X  Af.  to  pay  the  said  sum  4>f  money  to 
the  said  plaintiff,  or  of  any  demand  being  made  by 
the  said  plaintiff  of  the  said  J.  or  of  the  said  A-  M. 
in  his  lifetime,  or  of  the  said  Earl  and  X  if.  after  bis 
death,  or  any  of  them ;  and  so  the  said  defendant  saith 
that  the  said  A<  Af.  his  executore,  administrators,  or 
estate,  have  i|ot,  nor  hath  any  of  them  been  damnified 
by  reason  of  the  premises  in  the  said  condition  men- 
tioned :  and  this,  8cc. 
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1 786.  To  tliis  rejoinder  the  plaintiff  demurred  generally^ 

KBft         <^d  defendant  joined  in  demnmr. 

MiroiiLL. 

Lawfence,  for  plaintiff.  In  this  case,  bb  appears 
ffom  the  recitalB  in  the  bond*  the  plaintiff^  defendant, 
and  Dmeidmrny  were  concerned  in  a  joint  adventore  to 
the  Eati  Indies^  A  large  quantity  of  peaik  and  coral 
were  loaded  by  the  pkuoliff,  to  the  amount  of  60002. 
and  he  was  to  pay  the  amount  of  the  produce,  on  the 
account  of  defendant  and  DaoJcbaay  into  the  treasury 
of  the  East  India  Company.  A  great  part  ot  these 
articles  were  sold,  and  the  ve&dees  gave  their  bonds 
to  secure  the  payment  of  the  price.  The  plaintiff 
left  these  bonds*  and  a  bo<  of  corstl,  in  the  hands 
of  Bfudik^imp  and  BtaJkhmm  acknowledged  that  he 
h^ld  t^em  as  the  proptety^  and  at  the  risk,  of  the 
plaintiff.  The  plaintiff  aPtetrwards  directed  BraA^ 
'$ham  to  pay  a  sum  of  money  unto  DamUom,  and  ac* 
knowledged  tliat  part  of  the  monies  in  the  hands  of 
Bradihaw,  was  the  property  of  the  defendant  and  IM* 
vid$m,  and  to  be  paid  to  them  when  die  same  were  re- 
mitted to  the  plaintiff  or  his  attorney.  It  appears  that 
Bradihatby  after  the  plaintiff  had  made  the  above  ac- 
knowledgment* paid  some  of  the  money  arising  from 
the  bonds,  unto  the  treasurer  of  the  East  India  Com* 
piiny  at  CauUm^  for  which  the  company  gare  their 
bill  of  exchfemge  upon  the  Bast  India  Colnpany  in 
London,  which  bill  was  remitted  to  Moffkti,  as  the  at- 
torney of  die  plaintiff,  and  which  bill  was  afterwards 
accepted  by  the  drawees.  The  defendant  and  Dawd- 
mm,  thinkikig  the  amount  of  the  money  in  the  biU  to 
be  the  amount  of  the  money  acknowledged  by  the 
plaintiff  to  be  their  property*  requested  Mqfaii  to  de- 
fiver  the  bill  over  to  them.  Ihffaii  com^ied  with  this 
request,  hpon  the  defendant  and  Dmvidk^n  giving  their 
bond  of  indemnity.  After  the  giving  this  bta^  it  tamed 
out  that  the  defendants  were  not  entitled  to  the  whole 
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amouQt  of  the  money  for  which  the  bill  was  given,        17B6. 
but  that  the  plaintiff  was  entitled  to  a  share  of  it,         kbk 
namely^  £73/.    Upon  this  the  plaintiff  demanded  his    ||,!J|^l. 
share  of  Mqffktt,  who  paid  it.    It  Is  true,  the  money 
was  paid  to  the  plaintiff  without  his  bringing  an  ac- 
tion, or  instituting  any  other  legal  proceeding  for  the  • 
recovery  of  it,  but  that  MoffaU  paid  it,  thinking  he 
was  bound  to  do  so.    And  so,  indeed,  he  was  bound, 
as  the  money  clearly  belonged  to  the  plaintiff.    It  is 
also  admitted,  the  defendant  had  no  notice  given  him 
of  the  plaintiff's  claim,  before  Moffatt  paid  it.    I  con- 
tend that  no  legal  proceeding  or  notice  was  necessary; 
Mofmith^^  bound  to  pay,  was  quite  edougb.    It 
was  unnecessary  to  incmr  the  expence  or  delay  of  any 
legal  proeeediog.    It  was  a  legal  payment ;  and  the 
defendant,  not  having  repaid  it  to  Mi^ati^  he  has  beeki 
clearly  damnified,  within  the  meaning  of  the  cbndl- 
tioB  of  the  bond*    Braughi<m*$  case,  in  6  Cokeys  Hep. . 
£4>  is  an  authority  in  point  (a).    By  the  terms  of  the 
condition,  no  notice  was  necessary  $  the  party  indem- 
nified being  obliged  to  pay;  waa  enough }  he  was  not 
bound  io  consult  with  the  defendant,  when  in  tiie 
mean  time  the  plaintiff  would  bring  his  action,  and 
put  him  to  expenee. 

Baldwin,  for  the  defendant.  Admilting^  perhaps, 
that  no  notice  of  the  payment  was  necessary,  yet,  by 
the  words  of  the  condition  of  the  bond»  I  maintain 
that  MoffaU  waa  not  bonnd  to  pi^  the  w>^^3%  Ull  be 
.  was  aptually  compelled  to  do  so  by  aome  legal  pro- 
ceeding, I  think  he  was  to  consider  himself  as  repre- 
senting the  defendant,  apd  should  not  have  {>^  tl^c 
monqr  over  without  his  authority,  or  the  con^lpion 
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of  legal  process.    Without  this  he  coold  only  have 
colluded  with  the  plaintiff. 

Sbb  PER  Curiam*  The  doctrine  contended  for  by 
the  plaintiff,  is  correct;  no  suit  was  necessary  if  the 
plaintiff  was  legally  entitled  to  the  money. 

Judgment  for  plaintiff. 


1786. 

■  ^ 


Under  a  deriie 
of  a  Gopjhold 
cftate  to  testa- 
tor'! wife,  dur- 
ing her  life, 
prorlded  ihe 
oontinued  tin- 
gle; but  In  caae 
•he  did  not« 
then  onto  Au  B. 
when   he 
•hoold  attain 
the  age  of  23 
▼eara;  it  was 
held,  that 
thongh  the  wi- 
dow married 
before  A.  B.  at- 
tained that  an, 
■hewaaentiaed 
to  the  estate 
nntatiiat 
erent;  and 
that  the  hein 
at  law  were  not 
entitled  to  it. 


DoBezr  dem.  Dean  and  Chapter  of  Westminstei^ 
8sc.  and  others^  against  Freeman  et  Ux. 

fllHE  following  was  a  case  for  the  opinion  of  the 
Court,  viz^— This  was  an  ejectment  to  recover 
the  possession  of  two  messuages  at  Harpenden.  The 
plaintiff  claimed  on  several  demises,  viz*  First,  on  the 
demise  of  the  Dean  and  Chapter  of  fVeitmnster,  Lord 
of  the  manor  of  Harpenden)  second,  on  the  demise  of 
George  Brutan  and  John  Suny;  third,  on  the  demise 
of  John  Swrr^.  The  cause  came  on  to  he  tried  at  the 
Sitting  after  Triniiy  Term,  1786,  at  WeBtminsier  Hall, 
before  the  Hon.  F.  BuUer,  one  of  the  justices  of  this 
honourable  Court,  when  the  jury  found  a  verdict  for 
the  plaintiff,  damages  Is.,  and  costs  405.  subject  to  the 
opinion  of  the  Court  on  the  following  case:  that 
W.  W.  being  seised,  according  to  the  custom  of  the 
manor  of  Harpenden,  by  his  will,  dated  October  ^th 
1781,  devised  as  follows :— '^  I  give,  will,  and  devise 
unto  my  loving  wife  S.  Warraker,  all  that  my  copyhold 
messuage  or  tenement  wherein  I  now  dwell,  with  the 
appurtenances  thereto  belonging,  situate  in  Harpenden, 
at  the  time  of  my  decease,  for  and  during  the  term  of 
her  natural  life,  provided  she  remains  a  widow  and  not 
marry  a  second  husband;  but  if  in  case  she  marries  a 
second  husband,  then'  I  give,  will,  and  devise  the  said 

* 

copyhold  messuage   or  tenement,   and  all   and    every 
the  appurtenances  as  above  mentioned,  unto  my  ne- 
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phew,  J.  S.,  wn  of  my  late  ^tter  E.  S.  late  deceased, 
when  he  $hall  attain  his  fail  age  of  tvoenty^three  yean ; 
to  have  and  to  hold  unto  him'  and  his  assigns  for 
ever ;  but  upon  condition  that  he  my  said  nephew, 
J.  S.  shall  pay  unto  my  two  nephews  G.  B.  and  K.  B., 
sons  of  my  late  sister,  S*  B.,  and  also  unto  my  nephews 
and  nieces,  E.  fV^.,  S.  W.,  and  J.  fV.,  children  of  my 
brother  in  law,  J.  fV.,  and  also  unto  A,  G.,  W.  G.,  and 
T.  G«,  children  of  my  sister,  A.  G.,  five  pounds  apiece, 
within  two  years  after  he  is  in  the  possession  of  the 
said  copyhold  messuage  or  tenement^  and  premises 
thereunto  belonging,  provided  they  are  at  their  several 
ages  of  twenty-one  years ;  but  further,  my  will  and 
meaning  is  such,  that  in  case  my  said  nq^h^w,  J.  S. 
shall  depart  this  life  before  he  is  in  possession  of  the 
said  copyhold  messuage  or  tenement,  and  premises, 
then  I  give,  will,  and  devise  the  said  copyhold  mes- 
suage or  tenement,  and  premises  as  above-mentioned, 
unto  my  nephew,  J*  W,  son  of  my  brother  in  law, 
J.  fV^  to  have  and  to  hold  unto  him  and  his  heirs  and 
assigns  for  ever,  on  condition  of  bis  paying  the  said 
legacies :  that  the  copyhold  estate  was  surrendered  to 
the  use  of  the  will,  and  the  testator  died  soon  after  the 
making  of  the  will :  that  S.  W.,  the  widow,  in  1784, 
married  to  the  defendant :  that  J.  S;  one  of  the.  les« 
sors  of  the  plain tifl^  is  the  devisee  named  in  the  will  of 
the  testator,  and  has  not  attained  the  agq  of  twenty- 
three  years : '  that  the  lessors  of  the  plaintiff,  G.  B,  and 
J,  S.  are  heirs  at  law  of  the  testator,  W.  W.,  and  that 
the  Dean  and  Chapter  of  Westminster  are  the  lords  of 
the  manor  of  Harpenden,  of  which  the  prelnises  are 
holden*  The  question  for  the  opinion  of  the  court  is, 
whether  the  lessors  of  the  plaintiff,  or  any  of  them,  are 
entitled  to  recover  in  this  action  ;  if  the  Court  shall 
be  of  opinion  that  the  lessors  of  the  plaintiff,  or  any 
of  them,  are  entitled  to  recover,  then  the  verdict  to 


1786- 

Dob  ex  dcTfu 
Dean  of 

WiirrMiN- 

8TBR,    ^r. 

andoihen 

agauut 

Freeman 

ei  Vx. . 


500 


CASES  IN  THE  KINO'S  BENCH, 


1787. 


DoBa 
Dban  op 

WtaTXIN- 
|TBR»   ^. 


FkoBMAir 


•taad ;  bat  if  the  Court  shall  be  of  opinioa  tbat  the 
kflaoiB  of  the  plaintiff  are  not  entitled  tp  lecover  in 
this  aqtioD,  thei^  a  yerdiot  to  be  entered  for  the  de- 
fendant, 

Lamt^  for  plainttff.  The  estate  of  the  widow,  5ar«A 
IVarraker,  was  determined  on  her  marriage  with  the 
second  husband.  It  then  descended  to  the  heir  at 
law.  It  is  a  contingent  remainder  as  lo  J^kn  Svrry, 
who  was  not  to  taice  the  estate  unless  he  arrived  at  the 
age  of  twenty-three.  This  remamder,  by  tlie  marriage 
of  the  widow,  would  have  fallen  to  the  ground  bad 
the  estate  been  fireehoM  and  not  copyhold,  where  the 
lord  has  a  suftcieut  estate  to  support  a  contingent  re-r 
mainder. 


In  Brown  v.  Cutter  (a),  where  the  testator  devised  his 
estate  to  his  wife  during  her  life,  if  she  did  not  marry ; 
but  if  she  did  marry,  then  that  his  son  should  take 
the  estate ;  it  was  held  that  the  wife  took  an  estate 
only  durante  viduiiate. 

Seu  per  Curiam.  We  ipust  look  to  the  intention 
of  the  testator,  who  devised  the  estate  to  his  widow 
for  her  life,  provided  she  did  pot  marry  i  and  that  in 
case  of  her  marriage  it  was  to  go  to  bis  nephew  when 
he  attained  the  age  of  twenty<>three.  It  appears  tp 
us,  that  during  the  time  the  nephew  was  within  that 
age,  the  estate  reniained  in  the  widow. 

Judgment  for  defendant. 


(c)  Sr  3*.  Jtymofuf,  4S7. 
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Raimes  against  Robinson. 

MicJL  Term, 

TJECL  A  RATION  in  replevin  for  seizing  a  cow;  ^ '^"^"^ 
first,  cognizance  as  bailiff  of  the  lord  of  the  manor  commisrionen 
of  fVheldrake,  for  damage  feasant;  second^  avowry  through incios- 
that  at  a  court  leet  wilhin  the  said  manor,  the  defend-  J^^JJ^'  ^ 
ant  was  elected  a  pinder,  or  common  poond  keeper,  the  commonen 
and  as  such  justifying  seizing  the  cow,  damage  feasant  lands  shall  be 
within  the  manor  (a).  First  plea  in  bar  to  cognizance,  heriMigcSaw 

Toads,  in  that  manner  which  the  commissioners  shall  awards  does  not  authorise  them  to 
^U  the  herbage  by  auction  or  otherwise  to  one  indiridiial  commoner. 

(a)  This  avowry  was  as  follows :  "  defendant  well  avows,  ftc,  because 
the  said  place  in  which,  ftc,  long  before  and  also  at  the  time  wlien,  &c.y 
was  and  still  is  a  certain  piece  of  waste  gfoond  lying  and  being  witliin 
and  parcel  of  the  manor  of  Wlkddrake,  in  the  said  county  of  Turk,  of 
wldch  sud  manor  the  said  B.  T,  long  before,  and  also  at  the  said  time 
when,  ftc,  was  and  still  is  seised  in  his  demesne  as  of  fee.    And  tlie  said 
J.  fbrtlier  says  that  the  sud  B,  T, ,  and  all  those  whose  estate  he  now  hath, 
and  at  the  said  time  when,  &c.,  had  of  and  In  the  said  OHUior  with  the  ap- 
punenancea,  ftom  time  whereof  the  memory  of  man  b  not  to  the  oontraiy, 
have  had  and  havo  used,  and  have  been  accustomed  to  have  a  oerCaia 
court  ket  or  view  of  frankpledge  of  all  the  Inhabitants  and  resiants  witfa^ 
In  Ae  said  manor,  to  be  lidd  within  the  same  manor,  befora  the  stewaid 
of  the  court  of  the  same  manor,  for  the  time  being,  within  one  month 
after  the  feast  of  St*  Jknckaei  the  archangel,  yearly  i  and  tiie  said  J.  fur- 
ther says,  that  wilfain  the  said  manor  tiiereiiow  is,  and  from  tune  uiwreof 
the  memory  of  man  is  not  to  the  contrary,  there  bath  been  a  certain 
ancient  and  laudable  custom  there  used  and  approved  of,  that  is  to  say, 
that  the  homage  of  the  same  court  leet  or  view  of  frankpledge,  being 
sworn  and  cfaaiged  at  the  same  court  leet  or  view  of  frankpledge,  fropn 
time  wliereof  the  memory  of  man  is  not  to  the  contnury,  have  been  used 
and  accustomed  at  tiw  aidd  oimit  leet  or  view  of  frankpledge,  to  elect 
and  appoint  a  suAdent  and  proper  person,  being  an  inhahitaat  within  the 
said  manor,  to  be  pinder  or  keeper  of  the  common  pound  and  for  the  said 
manor,  for  one  whole  year  then  next  following,  or  until  some  other  per- 
son hath  been  elected  and  appointed  In  his  stead,  and  the  aame  penoB 
then  so  elected  and  appohitnd,  hath  then  and  there  In  open  court  been 
sworn  Into  the  said  oflce,  which  said  pbder  or  keeper  of  the  said  com- 
mon pound  so  elected,  appointed,  and  sworn,  hath  during  all  the  time 
aforesaid,  been  accustomed  In  every  year,  at  his  and  their  will  and  plea- 
sure, to  view  the  common  and  waste  ground  of  and  belonging  to  the  said 
manor*  and  when  he  hath  found  any  cattie  of  any  person  or  persons  not 
having  right  of  common  of  pasture  for  the  same,  in  any  of  such  wastes 
trespassing  there,  that  then  such  pinder  or  keeper  of  the  mid  oonmon 
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de  injuriay  with  a  traverse  that  the  defendant  was 
bailiff.  Second  plea  in  bar  to  cognizance,  de  nffuria, 
with  a  traverse  that  the  locus  in  quo  is  within  the  ma- 
nor. Third  plea  in  bar  to  cognizance,  de  injuria,  with 
a  traverse  that  BeUby  Thompson  was  seised  of  locus  in 
quo.  Fourth  plea  in  bar  to  avowry,  de  infuria,  with  a 
traverse  that  the  locus  in  quo  was  waste  land  of  the 
manor  of  Wheldrake.  Fifth  plea  in  bar  to  avowry,  de 
injuria,  with  a  traverse  that  Beilby  Thompson  was 
seised  in  fee  of  locus  in  quo.  Sixth  plea  in  bar  to 
avowry,  de  injuria,  with  a  traverse  that  defendant  was 
elected  pinder.  Seventh  plea,  that  hefote  the  said 
time  when,  8ic.,  by  an  act  of  parliament  reciting  that 
within  the  manor  of  Wheldrake,  in  the  county  of 
York,  there  were  several  pieces  of  tiiheable  waste 
land,  and  that  Bei/by  Thompson,  esq.  was  lord  of  the 


poud  httb,  fiw  all  tbe  time  «ft»«Mid,been  aeciifltoiiicd  to  take  and  im- 
pomd  all  loch  oattle  lo  li9Ui4  twipawiiig  tibece,  and  to  detain  them  in 
pomd  ontil  tlie  oirner  or  owners  of  sndi  cattle  hath  or  bave  made  aatis- 
fiuHkm  for  ancb  treqMSsea,  or  until  such  cattle  have  been  reple?ied  by 
doe  omnae  of  Imr.  And  the  Mod  t^.  tether  aaya  that  the  said  ^.  71  being 
teiaedof  tkeiaidiqBiiorintb  the  appurtenapeeg,  in  form afonsaaid,  at  the 
court  leet,  or  view  of  frankpledge,  of  bim  the  said  B.  7*.  of  bia  said 
manor,  held  in  and  for  the  said  manor,  within  one  month  after  the  Feast 
of  Si.  Midmd  the  Archangel,  in  the  year  of  onr  Lord,  1782,  to  wit,  on 
the  21st  day  of  Ot^ober,  in  the  sasse  year,  before  6.  iV.,  gentleman,  then 
steward  of  the  said  court,  the  said  .f.  was  by  the  homage  of  the  same 
court  tluw  and  there  elected  and  appointed  to  be  pinder  or  keeper  of  the 
common  pound  of  and  for  the  nuittor  aforesaid  (he  the  ssid  J.  then  Ki^ng 
sn  inhabitant  within  the  same  manor,  and  a  suflideot  and  proper  person 
lo  execute  the  sud  office)  for  one  whole  year  tht^n  oext  ensuing,  or  until 
seme  other  fienonthoHld  be  elected  and  appointed  in  hia  stead ;  and  the 
said  «f  .  was  then  and  there  in  open  court  in  due  manner  sworn  in  his  said 
oficc,  wiierefore  the  said  .A.,  immediately  before  the  said  tune  when,  &c, 
beittgsndk  pinder  or  keeper  of  the  said  common  pound  af  aforesaid,  by 
nrtoe  of  the  oustom  aforesaid,  went  to  the  said  place  in  which,  &C 
(bdng  then  a  certain  pieoe  of  waste  ground  lying  and  being  within  apar- 
oel  of  the  manor  aforesaid)  to  view  the  same ;  and  because  the  said  cow 
of  tiie  s^d  jR.,  at  the  sud  time  when,  dec.,  he  the  sMd  R.  not  then  hsFing 
any  right  of  common  of  pasture  for  nny  cattle  in  the  said  place  in  which, 
dec.,  was  in  the  ssid  close  in  which,  dsc,  eating  UP  the  grass  there  then 
growing,  and  doing  damage  there ;  he  the  said  J.  as  such  pinder  or  keeppr 
of  the  said  eommon  pound,  as  aforesud,  well  avows  the  taking*  &c. 
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manor,  and^  with  other  peprsons,  were  owners  of  aeve-  1786. 
ral  teoseoienls  titiereipt  an4  entitled  to  right  of  common  jui^uis 
over  the  waste  lands,  and  that  it  would  be  desirable  to        ogahui 

Robinson. 

have  these  lands  enclosed  and  cultivated,  and  exempt- 
ed froh)  tithes  :  It  was  enacted,  that  certain  commis- 
sionefs  should  inclose  these  lands,  and  make  allotr 
ments  unto  the  owners  in  Ken  of  their  rights  of  com- 
mon, and  aJso  unto  the  owner  of  tithes  in  lieu  thereof, 
and  that  the  oommiflakmera  should  make  public  roa4s 
through  these  lands ;  and  it  was  also  further  enacted 
and  decW^df  ,by  and  with  the  cooseat  of  the  said 
JBesMy  ThompsBOy  lord  of  the  manor  of  WhddralUj 
that  the  herbage  of  the  ground  which  should  be  allot- 
ted and  assigned  for  any  public  roads  as  aforesaid, 
should  and  might,  from  and  afWr  the  making  such 
allotpients,  be  enjoyed  by  the  respective  persons 
then  having  common  rights  ifritju^  the  sa^  mwor 
and  township  of  Wkeldrake,  their  hms,  executors, 
administrators,  and  assigns  respectively,  in  such  man- 
ner as  the  ftaid  commiasiooers,  or  my  two  of  thieoii 
shouM  by  the  said  award  or  instrument  direct  or  ap- 
point ;  with  a  proviso  that  no  cattle  should  be  placed 
in  the  roads  before  the  expiration  of  seven  years  after 
making  the  award ;  that  at  the  time  of  the  making  this 
act  of  parliament,  plaintiff  was  entitled  to  rights  of 
common  over  the  waste  lands ;  that  the  commission*- 
ers  did  allot  unto  the  plaintiff  a  share  of  the  said 
inclosed  waste  lands^  and  did  allot  the  locus  in  quo  to 
be  a  public  road  ;  but  that  they  did  not  within  seven 
years  or  afterwards,  after  the  making  of  the  act  of  par- 
Ijiamenty  in  any  manner  direct  how  the  herbage  of  the 
locus  in  quo  should  be  enjoyed  by  the  parties  entitled 
thereto ;  and  that  notwithstanding  this,  the  plaintiff, 
having  rights  of  common,  &c«,  put  the  cow  into  lotus  in 
quOj  and  that  therefore  defendant,  de  injuria,  seized  the 
cow(6), 

H)  ThU  replication  wis  aa  follows : — "  Th^t  defendant  ought  not  to 

2  l2 
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Replication,  steting  issue  on  the  travcreea  in  all 
pleas  in  bar  except  the  last ;   and   as   to   that,  de» 


acknowledge  .or  avow  the  taldng,  ftc.  becanae  pUuntiff  aaya,  that  long 
before  the  said  time  when,  Ac.  by  a  certain  act  of  partlament,  made  at 
tbe  pariiament  of  our  lord  the  nowWiig,  ataiesshmtlierBofhflideiiat 
^utmhuter,  in  the  ninth  year  of  his  idgD,  intided' AnaetfardividiDg 
and  indodng  Beveral  open  fields,  meadows,  grounds,  and  ings,  and  the 
moor  or  common  and  waste  ground  within  the  manor  and  townriiip  of 
ITMMk,  in  the  county  of  YaHk,*  ledting,  that  whereas  within  the 
manor  and  townsUp  of  ffhddtmke^  in  theoonntyof  York,  there  were  four 
open  and  uninclosed  fields  of  arable,  meadow,  or  pasture  ground,  com- 
monly called  the  JTOmif  or  FTcvindU;  tfaeJSotlfMf,  Dmte  Cote  FleU^ 
and  9fM  FkU,  containing  together,  by  estimatioB,  about  ife  hundred 
acres,  or  thereabouts;  and  also  a  oertdn  uninclosed  parcel  of  meadow 
gnmnd,  called  the  OrttU  Imgt^  Jbrf  Ingt^  and  Lorn  Marr^  containing  by 
Intimation  one  hundred  and  eighty  acres,  or  thereabouts ;  and  also  a 
moor  or  common,  or  large  piece  of  waste  ground,  caUed  fTkMnU 
Moor,  or  Coshmm,  containing  by  estimation  one  thousand  five  hundred 
acies,  or  theteabonts ;  and  that  B.  r.  esq.  was  h>rd  of  the  manor  of  IPXe^ 

dtdk  afiweaald,  and  owner  of  several  aadent  messuages,  cottages,  front 
sleads,  sdtea  of  messuages  or  cottages,  tofts,  lands,  and  tenements,  with- 
in the  add  manor  and  township,  fields  and  ings ;  and  tliat  the  most  re- 
verend lather  in  God  it.  by  dhrine  Proridenee,  then  Lord  Archbishop  of 
York,  in  fight  of  his  see,  was  seised  of  the  perpetual  advowuon,  right  of 
patronage,  collation,  and  presentation  to  the  rectocy  of  mMA'cfe  afore- 
said, and  the  Rev.  H.  7*.,  doctor  of  divimty,  was  the  then  rector  thereof , 
and  in  right  thereof  waa  seised  of  the  parsonage  house  there  with  the  ap- 
purtenances, and  of  certain  glebe  lands,  lying  dispelled  in  tho  said  open 
fields,  or  some  of  them ;  and  was  also,  in  right  of  the  said  rectory,  seised 
of  or  enttUed  to  all  the  great  and  small  tithea  arising,  renewing,  and  hi- 
creasing,  or  happening  within  the  said  manor  and  township,  except  the 
tithes  of  certahi  closes  of  grounds  within  the  said  manor  and  township, 
called  the  Farr  Chm,  belonging  to  A.  5.  gentleman,  containing  about 
dght  acres,  for  wliich  a  modus  of  fire  shillings  yeariy  was  payable  to  tlie 
said  rector,  in  lieu  of  all  titlies,  great  and  email,  aridng  and  renewin|r  on 
tke  said  fkrr  Citnetf  and  exoepC  the  tttfaea  of  seven  acres  of  ground,  or 
thereabouts,  parcel  of  the  said  On&i  Ing$,  belonging  to  ^.  IK  the  younger, 
of  TVUcAcf,  in  the  county  of  York^  esq.  commonly  called  H.  W^  R.  and 

his  wifo,  which  they  claimed  to  hold  discharged  of  aU  tithes;  and 

also  except  the  tithes  of  a  certain  close,  called  Mmte  Cr^,  within  the 
said  manor,  containing  about  eight  acres*,  seven  acres  whereof,  or  there- 
abouts, belonged  to  IF.  IT.  of  Sumderknd,  in  the  county  of  Dmham,  and 
IT.  IT.  of  fneUrak*  aforesaid,  yeoman,  and  one  other  acre  thereof,  or 
thereabouts,  belonged  to  the  said  B,  T.,  which  they  also  claimed  to  hold 
dischaiged  of  ail  tithes;  and  that  the  said  J2.5.,  IF.  P,  of  fThtldnke 
aforesaid,  gent,  and  several  other  persons,  were  ownen  and  proprieton  of 
the  residue  of  the  messuages,  cottages,  and  frontsteads,  and  shares  of  mes- 
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Cendant  replies  that  he  ought  not  to  be  barred  from 
acknowledguig  or  avowing  the  taklAg,  8cc.,  because 


miagies,  oottafes,  and  ftontateads  within  the  said  manor  and  township, 
and  were,  togetiier  with  the  said  B,  T,  entitled  to  right  of  common  upon 
the  said  common  or  moor,  and  to  right  of  common  and  ararage  in  the  sud 
open  fields ;  and  that  the  said  3. 7*.  was  the  sole  owner  of  the  said  parcel  of 
meadow  ground,  called  the  Zow  Marr,  and  owner  of  much  the  greatest 
part  of  the  said  Gnai  Ing*  and  Fore  lugs,  some  parts  whereof  did  belong 
to  several  odier  persons ;  and  the  said  B,  T.  and  others  were  owners  and 
proprietors  of  the  sidd  fields^  lands,  and  andent  indosnrea,  within  the 
said  manor  and  township,  and  that  the  lands  and  groonds  of  the  scTeral 
proprietors  In  the  s^  open  fields  and  Ings,  lay  dispersed  and  intermixed 
with  each  other,  and  the  same,  as  well  as  the  said  common  and  waste 
grounds  were.  In  their  then  situation,  incapable  of  Improvement;  and  It 
would  tend  greatly  to  the  advantage  of  the  parties  concerned,  and  to  the 
public  utility.  If  the  said  open  fields  and  ings,  and  the  said  moor  or  com- 
mon and  waste  grounds,  were  divided  and  Inclosed,  and  all  the  titheable 
lands  and  tenements  in  the  said  townslup  exempted  from  tithes ;  but  as 
that  could  not  be  eifected  without  the  aid  and  authority  of  parliament,  it 
was  enacted.  That  IL  B.  the  younger,  of  the  dty  of  York^  gentieman,  and 
J.  O,  of  BmrtoM  Agnet,  In  the  county  of  ForA,  gentleman,  and  J,  D.  of 
Therganiy,  In  the  said  county  of  York,  gentleman,  and  tiieir  sttooessors, 
to  be  elected  in  manner  thereinafter  directed,  should  be,  and  they  were 
thereby  appointed  commissioners  for  putting  that  act  In  execution,  and  for 
the  several  ends.  Intents,  and  porposes  thereinafter  expressed  ;  and  It  was 
also  ftirtfaer  enacted  by  the  authority  aforesaid,  thM  the  add  oommis- 
noners,  or  any  two  of  them,  should,  and  they  were  thereby  anthorlBed 
and  required,  in  the  first  place,  to  set  out,  asdgn,  and  allot  unto  and  for 
the  uad  B*  T.  lord  of  the  said  manor  of  WkeUrmket  his  heirs  and  assigns, 
as  a  compensation  for  Us  and  their  right  and  interest  in  and  to  the  scdl  of 
the  said  moor  or  common  and  waste  ground,  and  consent  to  the  Avision 
and  indosnre  thereof,  one  dxteenth  part  (quantity,  quality,  and  sItQation 
considered)  of  the  said  moor  or  common.  In  one  entire  plot,  over  and 
above  and  excludve  of  nudi  ahara  or  Allotment  of  the  said  moor  or  com- 
mon, as  was  thereinafter  directed  to  be  allotted  to  him.  In  lieu  of  and  as 
an  equivalent  fiir  his  rlg^t  of  common  la  or  upon  the  said  moor  or  com* 
mon  and  waste  ground,  as  owner  of  messuages,  cottages,  orsdtes  of  mes- 
suages, cottages,  or  finontsteads,  in  irSUftb>a(le  aforesaid;  and  that  the  said 
comndsdoners,  or  any  two  of  them,  should  alao  set  out  and  allot  unto 
and  for  the  sidd  H.  T.  and  his  sueoenors,  vectors  of  the  said  rectory  of 
ff^heUrake^  such  part  of  the  said  open  fields,  moor  or  common,  and 
waste  ground  respectively,  as  they,  or  any  two  of  tiiem,  should  deem  to 
be,  at  the  time  of  soeh  indosnre,  a  foil  and  adequate  compensation  for 
all  tithes,  great  and  small,  of  what  nature  or  kind  soever,  Btuier  oflbrlngs, 
and  all  otiier  ecclesiastical  dues  and  payments  whatsoever,  issuing,  aris- 
Iqg,  or  renewing,  or  due  and  payable,  or  which  might  become  doe  or 
payable  finom  thenceforth  for  all  times  to  come,  out  of  or  for  all  and  eveiy 
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1786. 
Raimbs 

ROBINSOIf, 


tbat  the  Mid  eommisBionen  did,  by  their  said  award. 
Older  and  award,  that  the  rarreyors  of  highwajB  wilh- 


tltf  nid  ope&  fiddi  and  moor  or  eommoa  and  WMte  gimnasy  and  aU  other 
titbeable  lands*  groandi ,  aad  lenamoiti  wteUn  tba  t«d  manor  and  town* 
•hip,  nfe  and  azoept  the  titfaes  of  the  old  indoeed  groond,  meadoir 
groimdSy  and  titfaeabk  part  of  the  laid  ii^lB,  for  whieh  a  compeoHlMm  by 
yeaxly  Boms  of  money  was  to  be  made ;  and  save  and  azoept  all  mortunei 
and  SDiplice  fees  doe  and  payable  to  Uie  aaid  B,  2*.  and  fa»  aBceeaiOfa» 
recton  as  aforasud ;  whidi  aUotmeat  or  allotmenti  iboidd  be  by  him  and 
tiiem  accepted  in  lieo  and  foil  satisfiudon  of  mch  tithea  and  i  it liainiitif  al 
doee  (except  at  aforeaaid)  9  and  thoald  be  mliject  to  the  aame  sort  of  taxes, 
assessments,  cfaaiges»  and  payments,  as  the  said  tithes  then  wese  and 
would  have  been  snlject  to  in  case  that  act  had  not  been  made»  and  In 
the  same  proportion  as  the  other  lands  and  groands  m  the  said  townahip. 
And  it  waa  alao  thereby  enacted,  tbat  the  said  commissioners^  or  any  two 
of  them,  shoold  and  might  also  set  oat,  ^▼ide,  aad  aUot,  the  reddne  of 
the  ssid  moor  or  common  and  waste  gronnd  (save  one  acre  thereof,  to 
beset  ant  in  such  part  thereof  by  the  said  commissioneni,  or  any  two  of 
them,  as  they  should  think  oonveniettt,  for  the  ^Qgging  and  gettiag  of 
grsTel ;  and  one  acre  mors  for  the  digging  and  getting  of  sand  for  &e  re- 
pairing of  the  high  roads  within  the  said  msnor  and  townships  and  wiiich 
the  sdd  oommissioners,  or  any  two  of  theon  were  therehy  anthoriied  aad 
nqoired  to  setoot  acoording^,  after  such  nxteenth  part,  to  be  allotted  to 
dM  said  B<.  T.  as  bird  of  the  smd  manor  as  aforesaid,  and  such  part  or 
parts  as  should  be  set  out  to  and  for  the  said  H,  T,  and  his  saoccssors  as 
aforesaid,  aad  each  part  thereof  as  might  be  set  oat  for  high  roadaor  pri- 
Tate  roads,  were  dedocted)  anto  and  amongst  the  said  B.  71  and  all  and 
every  otter  the  owners  or  proprietors  of  messnages,  cottages,  and  ssites, 
or  frontrteads  of  messoagea  and  cottagea  within  the  aaid  manor  and  town- 
ab^  of  ]91uUrakt  aforeaaid  respectively,  baTii^  right  of  common  on  the 
said  moor  or  common  aad  waste  ground,  in  proportion  to  the  number  of 
such  messnages  and  cottagea,  and  adtea  or  fronateads  of  messuages  or 
cotti^es  bdon^^  to  the  sud  B.  T,  and  the  said  several  other  owners  re- 
apectivdy,  in  snch  manner  that  the  owner  or  owners  of  each  such  mes- 
inaga  orsdts,cr  frontstead  of  a  messuage,  might,  in  respect  thereof,  have 
one-third  mors  in  Tidne  of  snch  residue  of  tlie  said  moor  or  oommon  or 
waste  ground  (quantity,  quality,  and  dtnation  conddered)  than  the  owner 
Off  owners  of  eadi  sndi  cottsge  or  sdte,  or  firontstead  of  a  cottage,  with- 
out regard  bdng  bad  to  the  lands  of  any  snch  owners,  or  to  the  mi^gnitnde 
or  goodness  of  ai^  house ;  which  said  aDotmente  should  be  in  lieu  aad  foU 
natisfsftfim  of  thdr  respective  oommon  rigliis  in  or  upon  tlie  said  moor 
or  coinmon  and  waste  ground ;  and  it  was  in  and  by  the  said  act  fortlier 
enacted,  that  the  sdd  oommisdoners,  or  any  two  of  them,  should  and 
might  set  out  and  allot  the  reddue  of  the  said  open  fidds  (except  one  rood 
of  land,  or  thereabouts,  pared  of  the  said  Af iff  #ietf,wfaencii  a  windmiQ 
was  then  ersoted ;  and  also  except  a  hilne^way,  kadiog  from  the  town  to 
the  sdd  miU},  and  alao  the  same  meadow  grounds  or  ii^[8,  unto  and 
amongst  all  the  owners  and  proprietors  of  lands  and  grounds  In  the  said 


TEMP.  LORD  MANSFIELD. 


507 


in  the  said  township  of  Whildrakt  aforesaid^  fur  the 
time  being,  for  ever,  should  permit  and  suffer  all  the 


open  fieUs  nA  tngs  veBpectively,  in  proportioii  to  tbeir  seven!  and  respec- 
Iktt  lands  and  giaunds  and  interest  therein^  in  sach  shares  and  propor- 
tions fespectlyely»  as  they  the  said  oommissionersy  or  any  two  of  them, 
elu>vkl  a^vdge  and  determine  to  be  a  full  recompense,  satisfaction,  and 
«<|HlraleBt  for  Ibeir  several  and  reqiecdve  lands  and  interests  therdn; 
and  it  was  in  sad  by  tbe  said  ad  f urtber  enacted,  tbat  immediately  after 
sncb  diirasion  and  allotments  of  the  said  several  open  fields,  meadows, 
(pranadsy  and  lags*  and  the  moor  or  common  and  waste  grounds,  in  par- 
snaaceof  that  act»  shoold  be  made,  signified,  and  declared  by  the  award 
thereinafter  directed  to  be  made,  all  right  of  common  of  what  nature  or 
kind  seeiWy  daimed  by  ov  belonging  to  any  person  or  persons  whatsoever 
i%  over»  and  wpon  all  or  any  of  the  lands  and  grounds  within  the  smd 
manor  or  township ;  and  also  all  tithes,  both  great  and  small,  and  ecde- 
ttlnrfJTfty  does  and  payments  of  what  nature  or  kind  soever  (the  surplice 
fees  and  mortoacies  then  dne  and  payable  to  the  rector  of /^^A^IcbnoAeafore- 
saidf  and  the  said  modos  of  five  shillings  for  the  said  Fafr  Clo§efy  belong- 
ing to  the  sud  XL  S,y  only  excepted)  ,  arising,  renewing,  or  happening  for, 
out  of,  or  in  respect  of  all  and  every,  or  any  messuages,  cottages,  tofts, 
lands,  grounds,  and  hereditaments  whatsoever,  within  the  said  manor  and 
towashipof  Whddrake  aforesaid,  or  dther  of  them,  or  then  due  and  payable, 
or  whkh  might  otherwise  thereafter  become  due  and  payable  within  the 
said  flsanor  and  township  of  WhHdr^ke  aforesaid,  for  or  in  respect  of  any 
matter  or  thii^  or  pretence  whatsoever,  should  cease,  determine,  and  be 
for  ever  extinguished.  And  it  was  in  and  by  the  said  act  further  enacted, 
that  the  said  eomroissinners,  or  any  two  of  them,  should  and  might  set  out 
and  appoint  to  be  made,  proper  and  oonvement  public  roads  and  ways,  in 
and  through  the  said  manor  or  township,  grounds  or  lands,  thereby 
intended  to  bo  inclosed ;  all  which  public  roads  should  not  be  of  less 
breadth  than  sixty  lieet  between  the  ditches,  and  if  the  breadth  of  sixty  feet 
between  the  ditches  shoold  not  be  sufficient  to  take  in  and  include  the  or- 
uaawatal  trees  planted  on  each  of  the  said  roads  leading  from  a  certain 
bridge,  called  Poll  Bri4g€f  within  the  said  manor  of  H^heldrak€p  to  the 
town  of  iVhMraki  afoiesaidy  then  tlie  said  oouunissioners,  or  any  two  of 
them,  should  and  migiit  continne  the  said  road  of  such  breadth  as  they 
should  think  convenient,  by  taking  in  the  said  tfeoa  unto  the  same  road  ; 
and  should  and  migjht  also  make,  set  out,  and  iqipoiut,  change,  or  alter 
any  public  or  private  ways  or  rsnds,  and  footways)  and  also  such  hedges, 
fonoesf  ditebes^  bridgesy  causeways^  banks,  sluices^  drains,  watercourses, 
Btieama  of  waler»  doughsy  engiiies,  gates,  stiles,  and  other  iequintes»  in, 
tbroogkf  upon,  or  near  any  of  the  said  intended  indosurest  as  the  said 
cpminaaaoBSO^  or  any  two  of  them,  should  Judge  to  be  requisite  and  pro- 
per for  the  ooBirenieBee  of  aay  of  the  said  owners^  or  the  impiovemeat  of 
«i|A  Ly^g  MA  Milmidfrfl  to  he  iufinasd  t  and  also  to  set  fiorth.  order*  direct. 
aad  appsftnt»  all  sad  every  saeh  further  and  other  needful  act,  matter, 
aad  tUag,  lor  the  better  and  more  speedy  duridhiig,  aliottingy  indosiag, 
aad  improving  of  the  said  open  fields^  meadow  grmiods,  ings,  moor  or 
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grass  and  herbage  which  shoald  from  dme  to  time 
be  growiog  or  renewiog  on  all  the  said  pablic  and  pri- 


cohuhdii  and  wwte  gnmnd,  fherebj  directed  to  be  Sneloted,  or  aof  of 
diem,  as  they  the  lald  commiMioiieri,  or  any  tiro  of  theniy  AoaM  think 
ooDTenieot :  and  that  all  toch  poUk  roads  dioold  be  made,  and  at  aB 
thnes  thereafter  be  repaired,  and  kept  In  repair,  In  each  manner  at  the 
other  pnblle  highways,  wittnn  the  manor  or  towneUp  of  WMdnUk  aisve- 
•ald,  were  by  law  directed  to  be  repdred ;  and  all  each  private  waya, 
hedgca,'  fenoea,  dltehee,  brfdgee,  canaeways,  didees,  drains,  watereowiea, 
streams  of  water,  dooghs,  engines,  banks,  gates,  sliles,  and  otlier  req[ni- 
sites  and  Improfcmente  aa  albreaaid  shonld  be  made,  and  at  all  thnea 
thereafter  supported,  repaired,  and  cleansed  by  all  or  any  of  die  said  pro* 
prietors  of  the  allolmente  to  be  made  by  virtue  of  that  aet,  in  sneh  manner 
as  the  said  commlasloners,  or  any  two  of  them,  shonM  by  their  award 
or  instnmient  order,  direct,  or  appoint ;  and  that  after  the  making  the 
roads  and  Mghways  so  to  be  set  oat  and  appointed.  It  should  not  be  lawful 
for  any  person  or  peisonsfeo  use  any  other  roads  or  ways,  eldwr  public  or 
private,  over  die  said  allotmento,  either  on  foot  or  with  horses,  carriages, 
or  oatde ;  and  all  the  foimer  roads  and  ways  tiiroogh  the  said  intended 
allotmente,  which  shonki  not  be  set  out  and  appointed  aa  the  roads  and 
ways  through  the  said  intended  indoeures,  should  be  deemed  as  part  of 
the  lands  to  be  divided,  and  shoald  be  allotted  aeoordingly.  And  it  was 
abo  ftirther  enacted  and  declared,  by  and  with  the  consent  of  tike  said 
B.  T.  lord  of  the  said  manor  of  WkMnke,  that  the  heriiageof  the  grounds 
which  should  be  allotted  and  assigned  for  any  pnblle  roads  aa  aforesmd, 
should  and  ndght,  from  uid  after  the  making  such  allotments,  be  eijoyed 
by  the  respecdve  persons  then  havfaig  commoh  righto  within  the  sahl  ma- 
nor and  township  of  WkMrake,  their  bein,  eiecutors,  adndnistnilon, 
and  asaigna  respectively,  in  such  manner  as  the  said  oommlasonen,  or 
any  two  of  them,  sboidd  by  the  sidd  award  or  instrument  direct  or  ap- 
point :  Pipovided  neve^heless,  that  no  sheep  or  cattle  of  anykind  should 
be  kept  or  depastured  in  or  upon  any  of  the  said  roads,  for  the  terra  of 
seven  years  ftom  the  executing  the  uid  award :  And  it  was  also  further 
enacted,  that  the  said  oommissionen,  or  any  two  them,  shoald,  widun 
the  spaoc'Of  six  calendar  months  after  the  divWon  and  aOotment  of  the 
sidd  open  fields,  meadow  groands«  and  ii^,  moor  or  common  and  waste 
grounds,  should  be  made  as  aforeaaid,  or  as  soon  afterwards  as  conve- 
niendy  might  be,  form  and  draw  up  an  award  or  inrtrument  in  wridng, 
which  should  eaprem  the  qnandty  in  statute  measure  of  acres,  roods,  and 
perches  contained  in  all  the  said  lands  and  grounds  so  intended  to  be  al- 
lotted and  indooed  as  afbtesaid,  and  the  quantity  and  oontente  of  each 
and  every  part  and  parcel  thereof  assigned  and  allotted  to  each  of  the 
parties  intitled  to  and  interested  in  the  same;  and  should  also  deacribe  die 
dtuation,  abnttalSj  and  boundaries  of  the  sidd  several  and  luapecdve  al- 
lotmento, and  should  contain  such  orders  as  the  said  oonmisrioners,  or 
any  two  of  them,  should  think  fit,  for  fiendng  and  Inrlosing'  the  aaid  so- 
Tcral  allotmento,  and  for  supporting,  maintaining,  and  keeping  the  vtm 
and  oM  Hsnoes  of  the  same  in  repair,  and  for  making^  laying  out,  and 
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vate  roads  within  the  said  mbnor  and  township,  to 
be  enjoyed  by  such  of  the  occupiers  of  messnages. 


imhirahiing  proper  pabfic  and  piimte  roads  ind  mftf  hedgesy  leiMei, 
difechaS)  bridget,  gatesy  and  stiles^  aad  ilKNild  eoatain  all  sach  other  or-* 
ders,  regnlatioiiSy  and  determinationa,  as  die  aaid  ocmmuanonefa,  or  any 
two  of  them*  dumld  tUnk  proper  and  necewary  to  be  Inaerted  theniny 
aoeofdlQg  to  the  true  meaning  of  that  aol|  of  wfakh  aaid  award  or  inatra- 
ment  two  parti  should  be  lalrij  engroasad  and  written  upon  parchment, 
aad  shoold  he  made,  and  signed  and  sealed,  bj  the  aidd  oommisrioners,  or 
any  two  of  them  $  and  one  of  the  aaid  two  parts  of  the  said  awavd  shoold- 
be  depofllted  in  the  chest  of  the  parish  chnrdi  of  mMMb  alDmsaid,  for 
the  inspection  and  pernsal  of  the  aeverpl  propfietom  in  the  aaid  manor  or 
towttsldp,  and  the  other  part  thenof  shoold  be  involled  at  length  in  the 
pabUe  Rig^sler  OOee,  kiqptat  JBevtrky,  in  the  East  Bidi^  of  the  add 
comity  of  Kari,  within  rix  calendar  BMBtha  neit  after,  the  atgi^  and  seal- 
ing  the  said  award;  and  the  register  of  the  said  oAoe  and  his  deputy  waa 
thereby  reqnind  to  inrol  the  aameln  the  proper  book  for  Intollingbargalna 
and  sales  of  laada;  and  each  ofthe  said  ingroasasenls,orntraB  copy  of  Ao 
pari  so  iarolled,  ctftified  onder  the  hand  of  the  said  register,  or  his  deputy, 
shoold  ftom  time  to  time  be  admitted  and  allowed,  in  all  courts  wlwtsoefer, 
aa  legal  eridence  of  the  aame;  and  the  said  award  or  Instrameot,  after  the 
enrolling  as  aforeaaid,  should  be  lodged  or  deported  in  the  hands  of  the 
loid  of  the  manor  of  WkeUtmke  aforesaid,  for  the  time  being  ;  and  the 
aidd  register  or  his  deputy  should  be  entitled  to  such  foes  for  such  enroll- 
ment, and  coplea  thereof,  as  were  allowed  for  enrolling  any  baigidn  and 
sale,  or  copy  thereof  $  and  the  said  register  and  his  deputy  should  permit 
and  suffer  any  person  or  penens  whatsoever,  ftom  time  to  time,  and  at 
all  timea  within  the  oilce  hours  of  attendance,  to  peruse  and  inspect  the 
enrolknent  of  the  said  award  at  the  said  publie  ofioe,  paying  to  the  mid 
register  or  his  deputy  for  erery  such  pernsal  or  inspeetbn,  one  shiUing, 
and  no  mora ;  wUch  award,  when  eieented  and  inroDad  in  manner  aforo- 
said,  should  be  binding,  final,  ind  condasire  to  all  the  proprietors  aad  par- 
tiea  interested  in  the  ssid  dirishm  aad  allotlments  aa  to  the  lands  and 
grounds  ro  to  be  divided  aad  allotted,  and  the  tithes  and  ecderiastical  dues 
ofthesidd  manor  aad  township,  aad  aD  other  matters  aad  things  theroby 
Intended  to  be  compriaed  therein,  as  by  the  saM  act  of  patOament,  rola- 
tUm  being  thersto  had,  doth  mora  folly  and  at  laige  appear.    And  the 
asid  iS.  farther  says,  that  long  befora,  aad  at  tfan  said  time  of  the  making 
ofthesaidactofpariiamant,  he  the  said  H.  was  and  sUD  b  seteed  in  hh 
desseaoe  aa  of  fee,  of  aad  la  a  cvtsin  andent  meaannge  with  the 
^ipurtenanoes,  sltaate,  steading,  and  being  within  the  manor  and  town- 
slup  of  WMirmkt  afotesaid  ;  aad  the  ssid  it.  being  so  thereof  seised,  he 
the  said  it.,  and  all  those  iriioae  eotatsa  the  aaid  iS.  now  hath,  aad  at  the 
thneof  the  making  of  the  said  actof  pariiamenthad,  ofaadhi^said 
ancient  messuage,  with  the  apputenanoes,  at  the  time  of  the  making  of 
the  said  act  of  pariiament,  had  and  used,  aad  from  tiara  whereof  the 
memory  of  man  ia  not  to  the  coatrsry,  had  been  afcastomed  to  have 
and  use,  and  at  the  Has  of  the  nMddng  of  the  said  aol  of  parihmeat,  of 
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cottages^  and  fronuteads  wiikhi  tie  ftaid  township  of 
fVM^kip  from  tioie  to  time,  as  should  yearly  agree 

cighl  ^ugkt  to  h^fvlHid  in  hisMlf  tad  lk0aM»lvit»  MiilibMd  their 
Its  ami  ooc^iiofft  ol  the  Mid  aaeieBt  meeMinge  with  the  eppnrlnMi* 

WlmUM^Mmr  ag  GeiiiMUAiiwkhhklheiiMaWidr.fBralLhieaaa 
eiitl^  leviiit  Md  coocheM  iipmi  theeeid  cMem 
rteaeMaSt  eveif  yeir«  «t  all  titoee  at  the  jeeri  ee  to  tha 
Mid  eamMt  mcMUge  wi*  the  egiHftwwiteM  hdo^gii^  amAtffokt&ng  ; 
aril  the  Mid  A*  A#  AtfikMr  Mft  tfMl  tlMeid  A.  ii.  the  yowig*, /«  O.  enil 
i/.  JXf  the  COTimJwiiwea  neeMd  ehd  eppolmtid  ki  ead  b j  te  eeid  aoc, 
after  the  maluDi^thcNofp  did  hf^rtmeadiAparaMMce  theMof.BMihea 
divirion  and  elhitMetrt  of  the  atUi  ofen  Mde,  MeaihMr  ^XHiad    tmA 
ingi^  MMror€ii«i«ieOf  or  watte  atewiii,  aeeaMliiHr  ^  the  feiM  af  the 
wM  aotf  aad  thil  they  the  e^  thwe  iimimigihmiii,  MeooBveoBMM- 
estly  mifht  he  after  tfle  Mdd  dirWoo ahd  alMMeot  bed  beeftaiadeas 
afMweMj  (l»wit)  on  the  Wt^dayofgrfetery  ia  the  year  of  our  Lord^ 
1773^  afcltW*-a*eofiffmiig  did  toMiaadtaiwB^attawMawiaeim^ 
meBt  io  weitiiig^  wUeh  dti  «t|l«ie  the  ^oaatilf  «  iA  itatato  MCMaro  etf 
aciiei»  iwidi  aoA  yeriiMei  eontailwd  ia  att  the  eaid  leads  and  giowdi  a»  i^^ 
teadedto  be  allotted  aad  lachiectt  m  dbfeeeid,  aadthe  qaaatity  and  eoa- 
teate  of  each  and  evecy  part  im*  ferdei  theraol^  >»t%aed  andaUotledtfr 
each  of  the  pardee  iMitled  t*  or  iotoffeetod  ia  the  eMie,  and  did  also  des- 
cribe the  steialkMiy  abattal%  aadbooadsAM  of  the  iud  seresal  and  i«8- 
pective  aUotaMate,  and  did  eoiaain  such  oiden  m  the  said  three  oooHaw- 
swneie  did  think  fit  lor  IsaeiBf  and  iiwiioehi^  the  said  serstal  allotmpnls, 
and  for  siipportiafy  matatainiBgy  and  hnopiaf  the  new  and  old  teoeeof 
the  eane  repuMd^  and  for  making,  layiof  ont,  and  maintaiaiag  proper 
poblicandpsivato  roads  and  wmr-hedges,  dilshM,  hsidies»  gales»  aad 
stiles,  sad  did  soataia  all  each  other  orders^  lagalalieaH  aod  detenaiaa- 
tioos,  M  the  said  thMeeoanussieaefs  thompht  proper  swlneeewary  to  be 
iassrted  thereia;  anddldtbeaaadthereslgtteadaealtWD  parts  of  sneh 
award  or  instrament  Cshdy  engioseed  and  wfittea  apon  pewhaen^  one 
of  which  parts  wm  dspoeited  hi  the  chat  of  the  pwMi  chardi  of 
mMdtmkt  afsMeaidft  and  the  otlm  paiS  thMaof  f«M  enntted  at  lenglh 
in  the  public  register  ofliee  kep»nt>  IIm«i%  aflirsMidi  wiikfai  sjk  ealsncbr 
montiurnest  after  tha  sigidng  tunA  eeeliog  the  seidswperd  t  ia  and  hy 
whwh  saidaiwaid  tha  ssid  aeMaisskMert  (aaieagst  other  tfaiags)  £d 
dUotudaMigi  t»tfaaasi4  A  Ak  iJghholhiaeaidaaeMiaiaessoi«e,«ith 
4he  appMrteaaneesi  a  osrtein  ehan  and  proportion  of  the  eaidflMor,  or 
oonunoaaad  wasts^ctfed  WkMmkt  Moor  at  Oodumi%  Willnatl»aiaBar 
and  towasl^  ol  ^A4dKii»  afnoMid,  dhrided  aad  SMteed  by  virtne  of 
the  saidact  I  aaddidy  hi  m4  by  thehr  saidawiwd^  altot  and  assigii  the  sasd 
phMDc  hi  which,  ftc.,  beii«  parad  of  thassidconanonfieldi  oaUed  the  Awe- 
cvis  IM^  M  afarsssld,  lebelbr«rerapnhlislD«d,  leading  ftom  IfX*^ 
dhE*0  Afinosaid,  to  Airadi^f«MHitls»8aidconidf  of  Fir/ty  why  theeaid 
Mverdmiwe  fatty  appeavs;  aid  tha  said  AJe^asars  that  the  term  of 
serea  yem  and  nwiB,  at  the  said  tiM  when  &CA.hMi  eh««ad  fimn  the 
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to  pay  10  «he  Mid  siflrt^yore  tlie  best  {iHce  or  cbnaide* 
yftttoa  ft>r  Ae:  tames  and  tbe  sliid  conmiasMrtlers  did 
thereby  trnhv,  Bwaid>  and  diiect^  that  the  said  iorTey- 
xjirs  Mt  th6  lim^  beiog  thouM  and  were  thereby  autho* 
rized  tiAA  inquired  on  the  M  day  of  Feirmaty,  in 
eaeh  yticr^  by  public  auction,  at  WhMralu  afbcaBaid, 
to  agiree  with  the  best  bidder,  being  an  inhabitant 
of  the  township  of  Wheldrnke,  for  the  grass  and  herb- 
age on  the  said  roads ;  and  the  person  or  persons  who 
shonid  so  agree  for  the  same,  from  time  to  time,  should 
and  might  have  and  enjoy  all  smeh  grass  and  herbage, 
from  the  5th  day  of  ApM  then  next  following,  for  one 
whole  year,  and  so  from  year  to  year  as  long  as  the 
surveyors  of  the  said  highways  horn  time  to  time 
should  think  fit,  they  giving  six  months'  notice  M^ien 


1786. 

iUlMSS 
RO0fN«01l. 


time  of  ezecnting  of  the  i^  Uit*meiilionod  award  of  tjie  said  lUS.  thid 
yoonger,  J.  O.  and  J,  D^  as  aforesaid  ;  and  the  said  R.  M,  avers  that 
the  said  comniissioiiersy  or  any  two  of  them,  did  DOt,  acoording  to  the 
«icla0t»  by  the  aaid  awwAoc  iiittniiiMBt»  dhrict  or  appoint  Any  manner 
in  Hhieh  the  herbage  of  the  said  place  in  which^  &c.»  slioahl  and  mighty 
from  and  alter  the  making  such  allotments,  be  enjoyed  by  the  respectire 
persons  hairing^,  at  the  time  of  the  making  of  the  said  not  of  psrikment, 
«QmiBMi  r%fa|s  within  the  mid  malM^r  and  townslup  of  JSTMcfiraAe,  their 
hehrsi  exeealoss,  administratocs»  and  assigns ;  and  the  said  JLR.  forther 
says,  that  he  the  said  R.  being  so  seised  of  the  said  ancient  metsnsge, 
wMi  the  appnnemmces,  aodlM  iaoh,  Mbre  the  making  ef  die  said  net 
wf  pmUameat,  haTiag  eommon  rights  within  the  said  manor  and  town- 
ship of  Jf^heUrakg  aforesaid,  afterwards,  and  after  the  expiration  of 
the  said  term  of  seven  years  from  the  execniing  of  tlie  said  award,  and  a 
Uttle  before  Ike  sidd  time,  when,  te.,  pnl  the  said  oolr  into  the  said 
place  in  wlueh,  Ac.,  (being  the  commonable  cow  of  him  the  said  R,,  le- 
vant oonchant  upon  his  said  messuage,  with  (he  i^pnitenances,  to  eat  and 
depasture  the  herbage  there  growing  In  the  asid  place,  In  wUch,  Ac.,  as 
be  bwfb%  ndght,  for  the  cane  aforesaid  i  and  the  said  now  eontinaed  in 
the  asid  place  in  which,  dx.,.  ^paling  and  depasturing  the  said  herb- 
age there  growing  in  the  said  t^aoe  in  iHiieh,  &c.y  until  the  said  J.,  at 
the  said  time  when,  fte.,  of  his  own  wreng«  mdi  th*  said  eoieii  the  tftid 
piaee  In  whfch,  dec,  mid  unjitotly  ditsined  her  agidnst  sureties  and 
pledges,  until,  dEC.,  In  manner  and  form  aa  the  said  A.  hath  above  thereof 
complained  against  him ;  and  this  the  said  k.  b  ready  to  ferity ;  where- 
fore he  prayg  Judgment  and  his  daniagsa»  byreaioneCteQ^lM  takfog 
and  detaining  of  the  aaid  cow,  to  be  a^ndged  to  hiai|dcc. 
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1786.       they  should  determine   to  make  a  like  new  i^ree- 
n^,^„       ment  for  the  same,  from  time. to  time;  and  the  said 
^i^^"*^       commissioners  did  thereby  aJso  further  .order,  award, 
and  direct,  that    all    and  every  sum  and   sums   of 
money  which  should  be  so  paid  to  and  received  by 
the  said  surveyors  from  year  to  year,  for  the  grass  or 
herbage  of  the  said  roads^  should  for  ever  thereafter  be 
laid  out  in  repairing  and  maintaiDing  the  said  roads, 
as  by  the  award  more  fully  apptears ;  and  the  said  J. 
further  says,  that  the  said  jR.  did  not  at  any  time  after 
the  making  of  the  said  award,  and  before  the  said 
time  when,  &c.,  agree  with  the  surveyors  of  the  high- 
ways within  the  said  township  of  Wheldrake,  for  the 
grass  and  herbage  of  the  said  place  in  which,  &c»y 
and  this,  &c. 

To  this  replication  the  plaintiff  demurred,  and  de« 
fendant  joined  in  demurrer. 

Woodf  for  the  plaintiff.     The  only  material  plea  is 
bar  is  the  last.    The  question  to  be  decided  on  this 
demurrer  is,  whether  the  commissioners  have  property 
executed  the  power  given  them  by  act  of  parliament. 
It  is  quite  clear  from  the  act  of  parliament,  that  those 
entitled  to  rights  of  common  ought  all  to  have  the 
herbage  of  the  road.    The  act  intended  that  they 
should  all  have  the  use  of  this  herbage,  and  not  that 
one  individual  should  have  it ;  and  the  act  gave  the 
commissioners  power  only  to  award  in  what  manner 
the  enjoyment  of  the  herbage  should  be  exercised 
amongst  the  commoners.     Now  the  commissioners 
have  awarded  that  the  herbf||p  shall  be  leased  out  by 
the  surveyors  of  the  highways  to  that  commoner  who 
shall  be  the  highest  bidder.    This  would  certainly  ex* 
elude  the  rights  of  all  the  commoners  but  his  to  whom 
the  lease  is  made.    Surely  this  is  not  an  execution  of 
the  act. 
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Lamb,  contri.  I  admit  this  is  not  in  the  strict  words 
of  the  act,  an  execution  of  the  power  given  to  the 
commissioners.  Bat  I  should  think  the  award  of  the 
commissioners  within  the  meaning  and  intention  of 
the  legislature ;  for  the  words  of  the  act,  if  taken  in 
their  strict  sense,  would  create  great  confusion  among 
the  commoners. 


1786. 

Raimbs 

agmnU 

Robin  BOX. 


Sed  per  Curiam.  It  is  no  execution  of  the 
power.  The  words  of  the  act  are  to  be  taken  in  the 
meaning  contended  for  by  the  plaintiff. 

Judgment  for  the  plaintiff. 


Rex  against  Windsor. 

rilHE  defendant  in  this  case  was  convicted  under 
\he9A  Geo.  III.  ch.47>  sec*  IS,  before  a  justice  of 
the  peace,  for  insuring  in  a  public  lottery,  which  was 
described  in  the  conviction'  to  be  a  public  lottery 
then  authorized  and  established  by  an  act  of  parlia- 
ment made  in  the  25th  year  of  his  Majesty^s  reign, 
intituled.  An  act  for  granting  to  his  Majesty  a  certain 
sum  of  money,  to  be  raised  by  a  lottery  **  (a).    Conn- 


(a)  The  statute  on  which  the  defendant  in  the  above  case  was  conyided 
is  now  repealed,  by  42  Geo.  3,  a.  54.  A  protinon  however  to  the  like 
eflbet  as  that  of  the  seventh  section  of  the  22  C^.  3,  is  to  be  fbnnd  in  the 
34th  section  of  the  1  and  2  Geo,  4,  c.  120,  bf  which  it  is  enacted,  that  «*No 
person  shall  sell  the  chance  of  the  benefit  which  may  belong  to  any  ddiet 
in  the  lottery  for  any  less  time  than  the  whole  time  of  drawing,  tlim  to 
come,  or  sell  any  other  chance  of  any  benefit  which  may  belong  to  any 
snch  ticket,  other  than  that  what  is  hereinafter  expressly  pennitted,  or 
insure  for  or  agunst  the  draiHng  of  any  snch  ticket,  or  receive  any 
money  or  goods,  in  oon^deration  of  any  agreement  to  repay  any  snms,  or 
deliver  the  same,  or  other  goods,  if  any  such  ticket  shall  prove  fi>rtnnate 
or  unfortunate,  or  on  any  chance  or  event  relative  to  the  draiHng  of  any 
such  ticket,  whether  as  to  their  being  drswn  fortunate  or  unfortunate,  or 
the  time  of  their  being  drawn,  or  otherwise  howsoever  promise  or  agrse 
to  pay  any  snm»  or  deliver  any  goods,  or  do  or  foib^lur  doing  any  tiling 


1786. 

Hie  description 
of  an  act  in  a 
conviction,  aa 
having  been 
passed  in  the 
25th  year  of 
the  king's 
r^gn,  when  in 
foct  tiie  parlia- 
ment in  which 
the  act  was 
passed,  was 
continued  by 
prorogation 
firom  the  24th 
to  the  25th  year 
of  the  reign,  is 
not  misdescrip- 
tion. 


WiVDtOR. 
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1 786.       sd  inored  to  quatb  tibf  s  coD7iciion»  on  the  grouad  tbdt 
iiBz        it  staled  Ae  aei  la  be  passed  in  ihe  ^Ui  year  of  the 


forthfibMMAtofaayiieKseii,  wh&A^ihtikWiMbowteomidersJ&om,  or 
way  cotttii^eiM7  niatlve  or  appGcable  to  the  dnving  of  «ny  nch  ticket* 
or  publish  any  propotal  for  Bach  purpotes ;  and  if  any  penon  sliaD  offend 
against  this  act  in  any  soch  matters,  the  contract  shall  be  Toid,  and  the 
party  offmdhig,  if  not  licensed  to  divide  tickets  into  •huKm^  MXk  he  deem- 
ed a  losne  and  ragabond,  and  shall  be  punished  as  snch,  as  after  dbeeted; 
and  i|  so  licensed,  he  shall  forfeit  bOL  The  sale  of  lottery  tickets,  by 
which  the  pnrchaser  Is  to  be  entitled  to  all  tiie  benefit  of  them,  ezoept  the 
IQC  prineib  limade  mM,  ^  the  92  Or*.  3.  Zkigr  t,  ^Si^r,  2  T.  R.  617. 
As  to  the  form  of  ^Adarits  to  hold  to  bail  for  ill^  insaraaces  in  the  lot- 
tery, see  2  T.  R*  654.  4  T.  R.  228  ;  itf.  349.  The  following  is  the  con- 
victibn  en  ijbjch  <hf  <|eiBn4»>l  to  tlw  ahpve  case  was  convicted ;—  Imdm, 
to  wit.  Be  it  remembered,  that  on  the  6th  day«of  l/oreA,  in  the  26th  year  of 
therdgnof  onrsorereign  lord  Gwryg  the  Third,ofOr«gfjart<a<%#W 
Irekmd,  ^aag^  defender  of  the  feith,  and  so  forth,  andin  the  year  of  our  Lord 
1786,attheGaildhallofthe  dty  of  XotmAms  in  the  parish  of  ^.  irieAwl 
SmMka»9lnihtewmActBamUkmo,latJbm9ikA4f!f,lfatJLBarreiio{Weti 
SmiikfieU,  London,  shoe-maker,  who  prosecutes  as  well  for  our  mid  lord 
the  king  as  for  himself  in  thb  behalf,  in  his  proper  person  opmelh  .before 
us,  ThamoM  Wrighij  esq.  mayor  of  the  said  city,  and  Jokn  Boydett,  eeq. 
one  of  the  aldermen  of  Che  sniddly,  tvo  of  the  Jnsticcs  of  guttaad  lord 
the  king,  asiigned  to  keep  the  peace  of  our  said  lord  the  kiqg  in  and  for 
the  said  city,  and  also  to  hear  ai^  determine  divers  feloniea,  trespasses, 
and  other  misdeeds  committed  within  the  said  dty,  and  now  kere,  as  wril 
for  our  said  kitd  the  king  as  for  UmMh^  tte  aM  iV;  A  eri#iteMi  b^foK 
us  the  Bud  justices,  a  certain  informatioi^  and  therein  oomplaineth  and 
giveth  us  the  said  justices  to  understand  and  be  informed,  that  on  the  10th 
dayof  Feftniory,  iatheyearof  our  Lord  1706,  one  J*  W.  late  of  the  panrii 

boorer,  did,  on  the  said  10th  day  of  F^fuary,  in  the  parish  and  ward  but 
aforesaid,  in  the  said  Glty,and  wilhin  the  jurisdiefionof  us  ttie  said  just]cea» 
take  and  receive  fraca  one  E>  J.  a  sum  of  ni«i^»  to  wit,  the  sum  of  nine- 
pence,  of  lawli4  money  of  Qrea$  Briimny  and  in  consideration  thereof  the 
said  ./.jlK  did  then  and  there  promise  and  agree  to  pi^  to  thesaid  B^J*  the 
aam  of  epe  pomid  and  one  shUUng  of  Bkelawfol  money,  if  a  certmn  ticket, 
nnmb^sedSSSf  in  the  lottery  then  authoriied  and  established  by  an  act  of 
pafKipient,  ^puide  in  the  25tk  year  of  lus  said  migesty's  re%n,  intiitaled 
<*  A#  a4  forgnH»t}iiK  toliie  in^^ity  ft  oer|^  sum  qf  mfti|ey,  to  be  rsised 
by  « jb^eigr,"  should  be  drum  fortunate  or  unfortunate,  on  the  6th  day  of 
the  dxifiag  of  the  said  lottery,  contrary  to  the  form  oftheetatule  in  that 
case  made  and  provided;,  whereby,  and  by  force  of  the  statntein  that  case 
me/^  and  provided,  the  smd  ■/•  W,  hath,  for  his  said  offence,  forfeited 
the  sum  of  ^fty  ponnds  of  lawful  mo^ey  of  Gnai  BriUtin,  one  moiety 
thereof  to  the  use  of  our  said  lord  the  king,  and  the  other  moiety  thereof 
to  the  use  of  the  si^d  N,  B.,  the  said  informer ;  and  the  said  N.  B.,  who 
prosecutes  as  aforesaid,  prays  that  the  said  /.  W.  may  be  convicted  of  the 
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reigD,  when  in  fact  ibe  pqrliameQi,  apder  Trhicb  the       MQii* 
act  was  passed,  was  held  in  the  24th  year  of  t)i«  reign,        rbx 

againtt 

Windsor. 

mid  oifenoe^  scooiding  to  tke  form  of  tbe  stilnte  In  such  case  made  and 
proTJded  ;  and  aftenrards,  to  wit»  on  the  18th  day  of  Mureh,  in  the  26th 
year  aforesaid^  at  the  Guildhall  aforesaid,  sitoate  as  aforesaid,  the  said 
t/.  W,  hdng  duly  sammoned  in  this  behalf  to  appear  before  us,  T^omoM 
Wright  and  Jthm  BoffdeO,  being  snch  jnsticcs  aa  aforesaid,  at  tbe  time  and 
place  last  aforesaid,  to  answer  the  matter  of  comphunt  aforendd,  con- 
tained in  the  sidd  information,  doth  now  here  (that  is  to  say)  on  the  day 
and  year  last  aforesaid,  at  the  Gnildhall  aforesaid,  ritnate  as  aforesud, 
dvly  appear  before  as  the  sidd  justices,  in  porsnanee  of  our  summons  duly 
issued  for  that  purpose ;  and  having  heard  the  said  information  read,  saith 
that  he  is  not  guilty  of  the  said  offence  charged  upon  him  in  and  by  the 
sidd  informaidon ;  whovupon  we,  tbe  said  Tkimuu  Wright  and  John  Boy- 
deO,  bdng  tndi  Justices  as  aAlftsald,  do  now  here  (that  is  to  say)  ontiie 
day  and  year  last  aforesaid,  at  the  Gidldhall  aforesaid,  ritoate  aa  afore- 
said, proceed  to  examine  into  the  truth  of  the  matters  of  complidnt  con. 
tained  in  the  said  information ;  and  thereupon  E.  J.,  a  cre^le  witnen  in 
this  behalf,  now  here  oometh  in  her  properperson  before  us  the  siud 
TTkoHMu  Wright  and  John  BoifdeBy  being  snch  justices  as  aibresaid,  and 
upon  her  corporal  oath  upon  the  holy  erangeHsts  of  God,  now  here  duly 
adndnislered  to  her  the  sidd  JE.  J.  by  us,  the  said  Thomas  WigAl  and  John 
BojfdeU^  being  such  justices  as  aforaidd  (we  the  said  justices  having  suf- 
ficient lawfol  and  competent  power  and  authority  to  administer  the  said 
oath  to  the  said  E,  J,  in  this  behalf) ,  t$  say  the  truth,  the  whole  truth, 
and  nothing  but  the  truths  of  and  concerning  the  premises  in  the  add  in- 
formation spediled,  now  here  before  ns  the  said  justices,  in  presence  of  the 
8ud  J.  Wi,  DOW  also  here  before  us  the  said  justices  as  aforessld,  being  so 
sworn  upon  her  oatii  as  aforesidd,  saith,  depoeeth,  and  sweareth  of  and 
concerning  tiie  premises  as  foUowi  (that  is  to  say)  that  she  tiie  said  B,  J, 
well  knows  tiie  s^  J.  0^»  the  defendant,  who  is  a  lottery  office  keeper, 
and  on  the  10th  of  Fekmaryt )» the  year  of  our  Lord  1^06,  kept  a  lottery 
office  in  St.  MmHm-le^gramty  wUch  is  in  the  parfsh  of  J^.  Ann  and  Agnes, 
in  tiie  ward  of  AUtngate  IPMUfi,  in  the  city  of  Londtm  g  that  the  siUd  E,  J. 
on  that  day  went  to  the  office  so  kept  by  the  said  J.  W,,  where  she  then 
saw  the  sidd  J.  W.,  at  whfteh  time  and  place.  In  tiie  presence  of  the  said 
./.  IT.,  and  by  his  express  direction,  she  gave  and  paid  on  the  account^ 
and  to  the  use  of  tiiesaidy.  W.,  to  a  person  whom  he  the  said  J,  W.  called 
his  deik,  and  who  then  appeared  to  act  aa  such  clerk  in  the  said  office  of 
the  said  J.  W,,  the  sum  of  mne*pence.  In  consideration  of  whkth  the  said 
J.  IT.  did  then  in  his  said  office  promise  and  agree  to  and  with  her  the  said 
E,  J.  pay  to  her  the  sum  of  one  pound  and  one  shilling  if  a  ticket  numbered 
385  in  the  lottery  established  by  an  act  of  parliament  made  In  the  twenty- 
fifth  year  of  his  present  majesty's  reign,  should  be  drawn  fbrtunate  or 
unfortunate  on  the  sixth  day  of  the  drawing  of  thai  lottery ;  and  the 
8ud  J,  W,  haying  heard  the  whole  of  thf  said  evidence  so  given  against 
him,  is  now  here  (that  is  to  say),  on  this  said  18th  day  of  Mmrch,  in  the 
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1786.        and  ooniiDaed  by  prorogation  till  the  ^th  year  of  the 
rkx         f^gn,  which  was  contended  to  be  a  misdescription. 

agnhui 
WlVMOE. 

Sbd  pkr  CuBiAii.  This  is  no  well-fonnded  objec* 
tion  ;  in  effect  the  act  was  passed  in  the  25th  year  of 
the  reign.     We  have  decided  this  before. 

Conviction  affirmed. 


26Ui  year  ■finriiaid,  at  tlie  GoildliaU  afiiroiaid,  titiiate  as  afareiaid, 
aiked  by  us  the  said  jnstioes  If  he  hath  any  thing  to  say  or  oAer  Car 
himself  why  he  the  said  J,  W,  shodd  not  be  conTicted  of  the  ollienee  so 
as  afnesaid  chaifsd  opon  him  In  and  by  the  said  inlbmiation ;  and  he  tbe 
said  J.  fF*  maheth  no  defence  against,  ncy  doth  heoifer  or  prodnoe  any 
eridenoe  or  witness  to  gainsay  or  toatrsdict  the  offence  so  as  afinesnid 
chaiged  upon  him  In  and  by  the  said  Information ;  wherenpon  all  and 
nngnlar  the  premises  beii^  now  folly  nnderstood  and  conodered  by  na 
tlie  said  Justices,  it  sniBciently  appears  to  ns  the  said  justioes,  that  the 
said  J.  W,  is  gniity  of  tlie  said  offence  so  as  aforesaid  cfaaiged  opon  lum 
in  and  by  tiie  said  Information  ;  therefore  It  Is  now  here  (that  Is  to  say] 
on  the  same  18th  day  of  ifarcA,  mthe26thyear  aforesaid,  at  the  Guild- 
hall aforesttd,  ntnate  as  aforesaid,  consldeiM  and  adQodged  by  as  the 
said  Justices,  that  the  said  J.  IT.,  by  the  oath  of  the  said  JB.  J^  a  credible 
witneas  as  aforesaid,  is  and  be  conricted  of  tiie  offence  so  as  afotesald 
charged  upon  him  the  said  J.  w,^  In  and  by  the  said  information,  accord- 
ing to  the  form  of  the  statute  in  such  case  made  and  provided  ;  and  we  the 
said  Justices  do  award  and  adjudge  that  the  said  J.  IF.,  for  his  said 
olfence,  hath  forfeited  and  do  pay  the  sum  of  5SiL  of  lawfol  money  of 
OtmI  Britakip  to  be  distributed  and  applied,  one  moiefy  thereof  to  die 
use  of  our  said  lord  the  king,  and  the  other  moiety  thereof  to  the  use  of 
the  said  ItT,  2?.,  the  ssidinfonner,  according  to  the  form  of  the  statute  in 
aoch  case  made  sad  pnyrided.  In  witness  whereof  we  the  said  justioes 
to  this  record  of  cooTiction  do  set  our  hands  and  seals,  at  the  GmldhaU 
aforesaid,  situate  as  aforesaid,  this  18th  day  of  AfarcA,  in  the  26th  year 
of  the  reign  of  our  said  leid  the  king,  and  In  the  year  of  our  lord,  1786. 
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BoWfiRBANK  cmd  another  against  Walkbr  and       nsT. 

another.  m^erm. 

A  SSUMPSIT  for  goods  sold  and  delivered  to  defen-  On  tfaeremoTai 

dants  and  one  Parker  Qbdnce^  deceased.    Plea,  kabeat^wptu^ 
that  the  city  of  London  is,  and  tinie  immemorial  hath  2?"Jf"  '^ 

J  '  nor  to  a  sape- 

been,  an  ancient  city,  and  that  there  now  is.  and  time  nor  court,  if  the 

IV  ■■  plaintiff  dc- 

immemorial  hath  been,  a  certain  custom  ased  and  ap-  dares  iewmo^ 

proved  within  the  same  city,  that  is  to  say,  that  if  any  todedare  in"^ 

person  be  indebted  to  any  other  person  within  the  same  ^^^!?J^  ^?^ 

city,  in  any  sum  of  money  upon  simple  contiract,  with*  in  the  inferior 

out  specialty  made  between  such  persons  within  the  ^     ^ 

said  city,  that  such  person,  to  whom  such  sum  of 

money  is  so  due  and  owing,  may  and  can  have  and 

maintain    an  action  of  debt  by  original  bill,  in  the 

King's  Majesty's  court,  holden  before  the  mayor  and 

aldermen  of  the  city  of  London  for  the  time  being,  in 

the  chamber  of  the  Guildhall,  within  the  same  city, 

according  to  the  custom  of  the  said  city,  against  such 

persons  so  indebted,  for  the  recovery  of  such  sum  of 

money  so  due  and  owing  as  aforesaid,  and  shall  and 

may  in  such  original  bill,  count  upon  a  concessit  solvsre, 

(that  is  to  say)  the  grant  and  agreement  of  the  persons 

indebted  to  pay  such  sum  of  money  so  due  and  owing 

as  aforesaid,  without  setting  forth  the  special  matter 

of  such  simple  contract ;  which  said  custom,  and  all 

other  customs  of  the  said  city,  obtained  aqd  used  from 

the  time  aforesaid  by  authority  of  parliament,  held 

at  fVestmhisier,  in  the  7  th  year  of  the  reign  of  Richard 

the  Second,  late  king  of  England,  after  the  conquest, 

to  the  mayor  and  commonalty  and  citizens  of  the  said 

city,  and  their  successors,  were  ratified  and  confirmed: 

and  the  said  defendants  further  say,  that  heretofore, 

(a)  See  Pnc.  Reg.  S81.    Tidd't  Prac.  «th  ed.  41 1. 
VOL.  II.  2  M 
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17B7.        to  wit,  on  the  19th  day  of  Hootmbtr^  in  the  26th  year 
BowBRBANK    ^^  ^^  rdgQ  of  ouF  Bovercigii  lord  George  the  Sd,  now 
'^a^^T     ^^^fi  ^^  ^^^^*  BHtain,  Sc.  in  the  court  of  oar  said 
^LK£ft      lord  the  king,  held  before  Thoma$  Wright,  esq.  thien 
mayor,  and  the  aldermen  of  the  said  city,  in  the  chann- 
ber  of  the  Ouildhall,  wkhin  the  said  city,  according 
io  the  custom  of  the  ssiiie  cily,  the  said  T,  B.  and  S. 
affirmed  a  certain  bill  oiPiginal  against  the  said  defend- 
ants, surrifing  partners  of  P.  Q.  deceasedt  in  a  plea 
of  dd^  Upon  demand,  of  500L  of  lawfiil  money  of 
Oreai  Britain,  foi'  recovery  of  the  said  sum  of  500/. 
supposed  to  be  due  to  the  said  T.  B*  and  S.  H.  from 
the  said  defendants,  as  surviving  partners  as  afore- 
said, upon  simple  oontraot,  without  specialty  made 
between  the  said  defendants  add  the  said  P.  Q.  in 
his  life  time^and  the  said  T.  B.  and  5.,  within  the  said 
citry :   and  the  said   defendants  in  faet  further  say, 
that  after  the  affirmai^ce  of  the  said  bill  original,  the 
said  plea  was  removed  from  and  out  of  the  said  courts 
befove  the  mayor  add  aldermen  aforesaid>  into  the  court 
of  dtdr  said  kird  the  king,  before  the  king  himself,  by  vii^ 
tne  of  hifi  majesty's  writ  of  Aabeas  C0rpu$  cum  causa,  is- 
suing offf  of  the  said  last  mentioned  conrti  dnd  retnm- 
abk  ttfetcfin,  immediately  on  th^  receipt  whereof  in 
Hilaiy  Term  now  last  past ;  and  th«lreupon  the  siud 
7.  B.  and  S*.  have  declared  against  the  said  defend- 
{Alts  in  manner  and  foiin  afores«[id,  without  the  con- 
sent and  agreement  of  theni  the  said  defendants ;  and 
thi^,  8tc. 

To  this  plea  the  plaintiffs  demurred  gefn^aliy,  and 
the  defendctnts  joined  in  demurrer. 

Baldmin,  in  support  of  the  demunrer,  contended 
thai  the  plea  was  no  answer  to  the  plaintiffs  action ; 
for  that  on  the  removal  of  a  cause  by  habeas  corpms 
from  an  inferior  court  to  a  superior  court,  the  plaintiff 
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migirt  declare  in  a  <iifferent  form  of  action  than  that 
in  wWch  he  declared  in  the  court  below.  He  cited 
Rra.  Reg.  221. 

Sheph&dy  dontra-  The  defendants  were  impleaded 
in  the  court  below  in  an  action  of  debt,  and  now  the 
plaintiffs  declare  in  case.  Surely  the  plaintiffs  ought 
to  have  proceeded  in  the  same  form  o^  action.  How 
can  we  tell  but  that  it  is  not  for  some  other  cause  the 
plaintiffs  declare.    We  are  taken  by  surprise. 

Sbd  i'br  CtrRiABt.  The  plaintiffs  may  declare  as 
they  pletise ;  they  caAnok'  t^cdVer  for  more  tfaattr  what 
th'^y  i^ould  have  recovered  in  the  tontt  bclfow. 

Judgment  for  {ilait^tlfi^. 
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17a7. 

BOWERBANK 
andttnoihgr 

agtdmst 

Walxea 

and  another. 


Kbx  agcdnst  Sadler. 

nnHE  defendant  in  this  case  was  convicted  under 
the  3d  section  of  the  5  Oeo.  HI.  c*  14,  in  a  penalty 
of  5/.  for  an  offence  against  the  provisions  of  this 
section.  The  conviction,  in  setting  forth  the  infor- 
mation, proceeded  as  follows  : — Staffordshire,  to  wit : 
Be  it  remembered,  that  on,  &c.  at,  &c.  W.  Sims,  of, 
&c.  gamekeeper  to  Sir  John  fVrottesley,  Bart,  cometh 
before  me,  8u:.  and  giveth  me  to  understand,  8cc.  that 
on,  8cc.  at,  &c.  one  J.  S.,  Sic.  labourer,  did  kill,  take, 
and  destroy,  or  attempt  to  kill,  take,  and  destroy  the 


*(a)  Sefe  precedents  of  cbnvictibiitf  of  tliifcililture.  PabyohConr.Ayp, 
3S.  Ckiiif't  0««ae  Appendix,  t99,  ahd  anie,  I  toL  158.  It  fthoold  ap- 
pear  on  the  lace  of  the  conyiction,  both  in  the  information  and  eri- 
dence,  that  t&e  complaint  was  made  on  belialf  of  the  owner  of  the  fishery, 
oi>  t^  W  anthority,  and  that  the  fiUhiiig  xhtt  ^Hthoat  fab  conaint  Hoc  v. 
Zki«Mii^  mue^  1  rdlr  147.  2  J9.  &  ^.  378,  and  notes,  &^.  there  collected. 
4  Aor.  2279,  2281.  Paleyj  79.  See  also  i  Burr,  397.  1  Smmd,  262, 
note  1 .    As  to  eridence,  see  1  Eatiy  G48. 

2  M  2 


1787. 

HIkay  Term. 

A  conTiction, 
stating  an  of- 
fence to  have 
heen  committed 
in  the  altema- 
tiTe,isbad. 

A  oonTiction 
nndff  thfii 
5  Cko,  3,  c.  14, 
for  kilBng  fish 
in  a  private 
riTer  without 
the  consent  of 
the  owner, 
shoold  state  the 
ofltenoeto  have 
heen  committed 
in  an  inclosed 
ground  (a). 


520  CASES  IN  THE  KING'S  BENCH, 

1787*  fisb  in  a  riyer  or  stream,  commonly  called  the  Smestal, 
j^^^         in  the  parish  of  Wombornet  in  the  county  aforesaid, 

agaiMi  without  the  consent  of  the  said  Sir  J.  FF.,  hart.,  he 
the  said  Sir  J.  JV.  being  then  the  owner  of  the  fishery 
within  the  river  or  stream  aforesaid,  in  the  parish  of 
fVombam  aforesaid,  in  the  county  aforesaid,  the  same 
not  being  in  any  park  or  paddock,  or  in  any  garden  or 
orchard  or  yard  adyoining  or  belonging  to  any  dwell* 
ing-house,  whereupon  afterwards,  to  wit,  on  the  thir- 
teenth July,  in  the  year  aforesaid,  at,  &c.  aforesaid^ 
he  the  said  J.  S.  being  by  virtue  of  my  warrant 
brought  before  me,  the  justice  aforesaid,  to  answer  io 
the  said  charge  contained  in  the  said  information,  and 
having  heaitt  the  same,  he  the  said  J.  5.  is  asked  by 
me  the  said  justice,  if  he  can  say  any  thing  for  him- 
self why  he  should  not  be  convicted  of  the  premises 
charged  upon  him  as  aforesaid ;  and  because  he  the 
said  J.  S.  doth  not  say  any  thing  in  his  own  defence, 
touching  or  concerning  the  premises,  and  doth  not  pre- 
tend to  have  any  just  right  or  claim  to  take,  kill,  or 
destroy  any  fish  within  the  river  or  stream  aforesaid,  but 
doth  of  his  own  accord  freely  and  voluntarily  acknow- 
ledge and  confess  all  and  singular  the  said  premises 
to  be  true ;  and  because  all  and  singular  the  premises 
being  heard,  and  fuUy  understood  by  me  the  said  jus- 
tice, it  manifestly  appears  unto  me,  that  he  the  said 
«/.  5.  is  guilty  of  the  offence  aforesaid  so  laid  to  his 
charge ;  it  is  therefore  adjudged  by  me  the  said  justice, 
that  he  the  said  J.  S.  is  guilty  of  the  offence  aforesaid, 
and  that  he  be,  and  he  is  hereby  convicted  by  me  the 
justice  aforesaid,  of  the  premises,  according  to  the 
form  of  the  statute  in  that  case  made  and  provided ; 
and  I,  the  justice  aforesaid,  do  award  and  adjudge, 
that  for  the  premises  aforesaid  he  the  said  J.  S.  hath 
forfeited  the  sum  of  five  pounds  of  lawful  money  of 
Great  Britain,  to  be  paid  as  the  statute  aforesaid  dotb 
direct.    In  witness,  &c. 
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Bower,  on  a  former  day,  had  obtained  a  rale  to  shew  1787. 
cause  why  the  conviction  should  not  be  quashed,  for  p^x 
two  objections,  viz.  that  it  was  wrong  in  stating  the  S^H^ 
offence  in  the  alternative ;  that  the  defendant  did  kill, 
Sic.  or  attempt  to  kill^  &c.^  and  that  it  did  not  state 
the  offence  to  have  been  committed  in  an  inclosed 
ground.  He  now  moved  to  make  the  rule  absolute ; 
and  on  the  first  objection  urged,  that  it  was  a  well- 
founded  general  rale,  that  in  all  legal  proceedings, 
charging  a  party  with  an  injury  or  crime,  the  nature 
of  such  injury  or  crime  must  be  so  described,  that 
the  defendant  may  know  what  he  is  called  upon  to 
answer ;  that  the  jury  (or,  in  this  instance^  that  the 
justice)  may  appear  to  be  warranted  in  their  conclu- 
sion of  ''  guilty''  or  ^*  not  guilty,"  upon  the  premises 
delivered  to  them;  and  that  the  court  or  judge  may 
see  such  a  definite  injury  or  crime,  that  they  may  ap- 
ply the  remedy  or  the  punishment  which  the  law  pre- 
scribes. For  this  he  cited  Cowp*  682,  d«  1  Lord 
Ray.  \7l{b).  On  the  second  objection,  he  contended, 
that  to  bring  an  offence  within  the  meaning  of  the 
5  Geo.  Ill,  it  should  be  committed  within  some  inclosed 
ground;  and  that  the  conviction  being  deficient  in 
this  statement,  it  was  bad* 

The  Court  admitting  the  validity  of  these  objec- 
tions, the  conviction  was  quashed. 


(4  See  al0o  a  T.  R.  159.    Dimgl.  378, 
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1 787 .  Rkx  agamui  Sbiatay. 

HUayTtrm. 

In  a  ooDTic-  fl^0E  d^eoiBBt  ID  thifl  case  w«8  coDvioled  aadep  the 
pw  tiiat  Hie^  8^  Geo.  Ill,  c.  78.  8.  9,  fpr  travelUDg  a'boiit  Itoba 

^l^^ule^d^    town  to  town  and  selling  goods  by  retail  ihere,  the 

fendmt  wu  oonTicted,  was  giren  in  Us  pnstnoe ;  fnd  wbera  a  eonnctioii  merely  stalei, 
thai  the  defendant  on  sacli  a  day  appeared  before  a  magistnte  on  a  snnunona,  and  tliat  ihe 
magistrate  proceeded  to  fTT***^**  into  the  o^feaee,  and  that  it  ^pearedlo  Mm,  on  the  oatitt 
of  the  witnesses,  that  the  offsnee  iras  committed^  it  win  held  had  («}.— So  die  evidenoa, 
whereon  the  defendant  is  oonTicted,  most  appear  on  the  feoe  of  the  oonvkdon  (&).—> 
In  a  Gon^ction  under  die  Bawker's  Act,  25  Geo.  |,  c.  78  (ipoir  ^epesM}  (e)^  ffgainat  a 
partTy  for  tnTelllng  abont  firoin  town  to  town,  and  seUing  goods  by  retell  l£m»  the  places 
of  sale  not  being  his  nsoal  |daeeof  abode,  the  contidionshoald  specify  the  goods  soM  (4* 
-rit  is  not  necessary,  in  a  oenTiction,  to  state  how  the  witnesses  were  sworn  (e). 


(a)  Then  hare  been  many  dii&cidt  and  tnmblesome  qoeslions 
on  tbis  point,  which  will  be  found  collected  in  Vtr,  Paky'd  excellent 
i:Veatlse  o^  Connctisni,  page  111,  ioc.  Any  future  dificulties,  kow- 
efer^  will  now  be  preven^d  l^y  the  operstion  ^f  ^  3r^  Q/n*  4,  e.  ^ 
which  gi^es  a  general  form  of  conviction  to  (le  used  by  n^gistrftties  where 
BO  pattiosiaribnn  is  piofided ;  andampngHt  other  4di^  ii  compels  the 
magisteate  (if  such  W9S  the  case)  to  ata^  ^  i^  w}tnesri|iTp  ^hevk- 
dence  in  defendant's  presence,  fij  this  stiitute,  after  recidng  **  that 
great  incouTeaienees  often  arise  in  summaiy  proceedings  before  jusCSoes 
of  tlfe-peaqe,  dspoty  ^levtsiuuitSy  and  othen,  tern  a  want  of  a  geneBslfom 
of  oonyiction  ^  be  it  therefore  enacted  by  the  king's  most  ezceUeDt  m^ea- 
ty,  by 'Uid  with  die  luirite  and  consent  of  the  lords  spiritual  and  tera> 
poral,  end  coamMas  in  Ak  present  .partiameDt  assembled,  and  by  the 
authority  of  the  same,  that  from  and  after  the  peering  qf  thii  act,  l^all 
cases  wherrin  a  conviction  shall  ^ve  taken  place,  and  no  particular 
form  for  the  record  thereof  hath  been  directed,  die  jusdce  or  Justioes, 
deputy  lieutenant  or  deputy  lieutenants,  or  other  perwn  or  penons 
duly  authorised  to  proceed  sununarily  thereiuj  and  before  whoa|  the 
offender  or  offenden  shall  hare  been  oonricted,  shall  and  may  cause  the 
record  of  such  comrietbn  to  be  dnnm  In  the  Misanerfollowiiiff,  or  in  any 
woids  to  the  same  effect,  nmituit  tmOtmUt  (that  is  to  say)  t 


Cobdty  Xcr  at  tkt\    Be  it  remembered  tliat  on  the  day  of 

I  In 


cote  wu^  be]    I  hi  Ihe  year  ^f  oj|r  pqr^  ,  at  » 

in  the  county  of  ,  ^*  B,,  of  ,  in  the  coun^ 

of  ,  labourer  [or  at  tkt  coat  tnoy  he\f  personally  came  be- 

fore me  [orhefimm^  4r«^.],  C.  2>.,  one  [or  fnore,  at  tkt  eatt  mmf  fe,]  of  his 
majesty's  justioes  of  the  peace  for  the  said  ,  andinformed  me  [or 

nr,  ^]  that£.F.»of  ,intheooantyof  ,  on  the 

day  of  ,  at  ,  in  die  said  ,  did  [kentHflrik 

the  fact  fir  wMch  the  h^armtHkm  it  laiJ\  oontraryto  the  Ikmnof  die 
statute  in  sneb  case  made  and  provided ;  wherenpon  the  s^  JB.F.  after 
being  duly  summoned  to  answer  the  said  chafge,  appeared  before  me  [or 
^,  ^.]  on  die  day  of  ,  at  ,  in  die  add 

,  and  haviiig  heaid  the  chaige  contained  in  the  said  infor- 
mation, dedared  he  wttiiiotginlty  of  the  said  offence  [oriwlftscaMffi^ 
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same   places  not  being  his  usual  place  of  abode.       17B7- 
The  conviction  was  as  follows :  rbJ* 


Be  it  remembeid,  that  on,  &c.,  at^  Sec,  J.  C*,  of. 


happtu  U>  he\f  did  not  appear  before  me  [or  u$f  i^c,}  punatnt  to  the  asid 
anmmons  [or  did  neglect  and  refute  to  make  any  defence  against  the  said 
ckofjge},  nhenufom  I  [or  we,  49.9  er  neverthekte  lor  we,  4iw.}  tbe  aaid 
juatioe  or  jostic^ty  did  nrooeed  to  e^camine  into  tbe  tmtb  of  tibe  charge 
contained  in  the  said  information   and  on  the  day  of  » 

afomaidy  at  the  pariA  of  ,  aforesidd,  one  credftle  wltneas,  to 

wit,  A.  fF,,  of  ,  in  the  connty  of  ,  ofon  hii  oath  depo* 

aeth  and  aaith  [ifE,  F.  be  preeeni^  my,  in  the  pretence  of  the  said  B,  F,'\ 
that  wMitn  months  [or  as  the  case  may  he]  next  before  the  udd 

infiirmation  was  made  before  me  [or  ne,  ^c]  the  said  justice,  by  the 
aaid  ^.  If.,  to  wit,  on  the  day  of  ,  in  the  year  , 

the  said  S»  F.,  at  ,  in  the  said  county  of  ,  [here  staie  the 

evidence,  and  as  nearly  at  possible  in  the  words  used  by  thewUnettt  tmd  if 
more  than  one  witnett  be  exasnined,  state  the  eoidenee  given  by  each'}  [or  if 
the  d^endant  confess,  instead  of  staling  the  evidence,  say"]  and  the  said  B,  F, 
acknowledged  and  volontaiUy  confessed  the  same  to  be  tme ;  therefore, 
it  mamfestly  appearing  to  me  [or  us,  ifcJ]  that  he  the  said  ^  F.  ia  guilty 
of  tlie  offence  charged  upon  him  in  tiie  said  information,  I  [or  we\  do 
hereby  conTict  him  of  the  offence  aforesaid,  and  do  dedare  and  ad* 
Judge  that  he  the  8«d£.F.  hath  forfeited  the  sun  of  ,  oflawfol 

money  of  Great  Britain,  for  the  offence  aforesdd,  to  be  distrHmted  [or 
paid,  asthe  case  may  be]  according  to  the  form  of  the  statute  In  that  case 
made  and  provided.  Given  under  my  hand  [or  our  hands,  Sfc,]  and  seal, 
the  day  of  ,  in  the  year  of  our  Lord 

Hie  second  section  empowers  one  justice  to  receive  the  original  infor- 
mation, ftc.  where  two  or  more  Justices  aie  required  to  hear  and  deter- 
mine it ;  and  the  tliird  section  ena^  that  in  all  cases  where  it  appears 
by  the  conviction  that  the  defendant  has  appeared  and  pleaded,,  and 
the  merits  have  been  tried,  and  that  th^  defendant  haa  not  appealed 
agidnst  the  said  conviction,  where  ^n  appeal  is  allowed,  or  if  appealed 
against  the  conviction  has  been  a^rmed,  such  conviction  dhall  not  after- 
wards be  set  aside  or  vacated  in  consequence  of  any  defect  of  form  what- 
ever, but  the  construction  riiall  be  such  a  fair  and  liberal  construction  as 
will  be  agreeable  to  the  Justice  of  the  case.  This  act  does  not  ex- 
tend to  Scotland. 

(b)  TUs  point  dsp,  upon  wldch  there  have  been  contradlctoiy  dedsionS| 
see  Foley,  119,  will  be  prevented  in  foture  from  ariang,  by  reason  of  the 
above  statute  of  3  Geo.  4,  which  compels  the  magistrate  to  set  forth  In 
his  conviction  the  eyldence  whereon  tiui  party  was  convicted. 

'  (c)  The  statute  of  75  Geo*  3,  c.78,  is  now  repealed^  and  ibe  only  acta 
in  force  against  an  dffence  of  thb  nature  are  the  50  Geo,  3,  c.  41,  and 
99  Om.  3,  c  1<^.  The  7th  aeolion  of  50  Goo.  3,  prohibits  any  hawker  or 
other  peraon  travelling  firom  town  to  town,  or  to  otiier  men's  houses, 
citiier  on  foot  or  yfith  horse  or  horses,  from  opemng  a  room  or  abop,  and 
ezpoiing  to  sale  any  good^  by  retail  in  any  town  or  place,  such  person 


agabut 
Sblwat. 
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1787.  &c«,  Cometh  before  me,  fVittwm  Ktmpe,  serjeml 
rbx  at  law,  one  of  the  jostioeB  of  the  said  kMtl  the 
SELWiir.  ^^^^9  assigned  to  keep  the  peace  in  and  for  the 
said  county  of  Summcx,  and  also  to  hear,  &g«,  and 
giveth  me  the  said  justice  to  understand  and  be  in* 
formed,  that  on  the  30th  of  Augiut,  now  last  past, 
at,  8u:.,  D.  S.f  late  of,  &c.,  aforesaid,  chapman,  being 
a  hawker,  pedlar,  petty  chapman,  and  trading  person, 
going  from  town  to  town  and  to  other  men's  houses, 
did  open  a  room  or  shop  at  BrightkelmtioH,  aforesaid, 
being  a  market   town  within  the  said  county,  and 


not  being  s  householder  there,  or  the  same  not  heajkg  an  onud  place  of  his 
abode,  or  from  selling,  by  lumself  or  any  agent,  any  goods  by  auction, 
onder  a  penalty  of  50A,  which  penalty  b  by  the  24th  section  to  be  re* 
covered  by  action.  The  52  Geo.  3,  enacts  that  the  above  7th  section  of 
the  50  Gt»,  3,  shall  not  extend  to  wholesale  traden.  To  constitute  an 
offence  within  the  meamng  of  these  acts,  the  selling  must  be  by  outcry, 
or  some  mode  of  sale  by  auction.  ^Uen  v.  Sparkkaff,  I  B,  and  A.  100. 
A  tra^ng  person  travelling  from  town  to  town,  and  having  packages  of 
books,  &€•  sent  after  him  by  public  conveyance,  and  taking  rooass 
at  each  town,  and  there  selling  such  books,  &c.  by  retul,  by  auction,  is  a 
trading  person  within  the  50  Qeo.  3,  c.  41,  s.  17.    Dean^  qui  tarn,  v.  King^ 

(d)  It  is  absolutely  necessary  that  the  description  of  the  oifooce  in  a 
conviction  should  be  set  forth  in  the  information  with  certainty,  ao 
that  the  defendant  may  know  what  he  is  called  upon  to  answer  $  and 
nothing  can  be  supplied  by  intendment  or  aigument ;  and  the  pursuing 
the  general  words  of  the  statute  against  which  the  offence  has  beea 
oommitted,  will  not  in  general  snfllce,  but  the  particular  fects  of  the 
oflfence  must  be  spedfied :  see  cases  collected  in  Palqf  on  Convictkins,  65 
to  78,  Sometimes,  however,  the  pursuing  the  words  of  the  statute  wiU 
suffice :  see  Poky,  78  to  83.  An  indictment  for  selling  in  unlawful 
measures  dmen  gumUitus  of  ale,  was  held  too  general,  and  bad,  oa  de- 
murrer. Hes  V.  Gibbs,  1  Stra,  497 1  and  see  the  law  aa^anthorities  col^ 
lected  on  this  point,  tmUf  vol.  1, 149,  note/.  It  may  be  considered  as  a 
general  rule,  that  in  criminal  proceedings  all  drcnmstancea  of  exemp- 
tion and  modification,  whether  applyiog  to  the  offence  or  to  the  pcfuon, 
that  are  either  originally  introduced  or  incorporated  by  reference  with 
the  enacting  clause,  must  be  distinctiy  ennmented  and  n^atived ;  but 
that  such  matters  of  excuse  as  are  given  by  other  distinct  clauses  or  pro- 
visoes, need  not  be  specifically  set  out  or  negatived.  See  PoAy,  85, 
and  cases  there  collected.  As  to  these  points  in  dvil  proceedings,  see 
I  Bam,  and  Aid.  94.  1  CMtty  on  Pleading.  3d  ed.  230,  359.  217,  236  to 
241 ;  255  to  260. 

(f )  Thb  same  point  seems  to  have  been  determined  in  Bex  v. 
^Eatt,l95,    Thestatute3C?00. 4,  gives  the  form  in  this  respect. 
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mthia  the  distance  of  two  miles  from  the  middle  of  1787- 
the  most  central  market  place,  by  the  nsual  or  most  "r^ 
common  road  of  such  market  town,  and  did  on  the  ^^^y. 
said  dOth  day  of  August,  and  on  divers  other  days,  then 
and  there  vend  and  sell,  and  expose  to  sale,  divers 
goodly  wares,  and  merchandizes,  by  retail,  the  said 
D.  S.  not  beii%  a  house-header  there,  and  the  same 
not  being  an  usual  place  of  his  abode  or  his  carrymg 
on  business,  and  the  said  goods,  wares,  and  merchant 
dizes  not  being  of  the  mannfactore  of  this  kingdom ; 
for  which  he  the  said  informant,  as  well  on  behalf  of  our 
said  lord  the  king  as  his  own,  prayed  judgment  of  me 
the  said  justice,  and  that  the  said  D.  S.  might  forfeit 
and  pay  the  sttm  of  ten  pounds  for  such  his  offimce, 
according,  to  the  fohn  of  the  statute  in  such  case  made 
and  provided ;  and  the  said  D.  S.,  on  the  day  and 
year  first  above  said,  appearing  before  me  pursuant 
to  a  summons  by  me  issued  for  that  purpose,  to  an* 
swer  the  matter  of  the  said  information ;  and  I  the  said 
justice  having  proceeded  to  examine  into  the  cause  of 
the  said  information,  according  to  the  form  of  the 
statute  in  that  case  made  and  provided,  and  it  appear- 
ing to  me,  as  well  on  the  oath  of  fV.  W.,  of,  &c., 
gunner,  J.  21,  of,  &c.,  and  C.  R.,  of,  &c.,  three  credi- 
ble witnesses,  as  otherwise,  that  on  the  said  50th  of 
August,  in  the  year  aforesaid,  at  the  said  parish  of 
Brighihelmston,  in  the  said  county  of  Sussex,  being  a 
market  town,  as  aforesaid,  the  said  D.  S.,  being  a 
hawker,  pedlar,  petty  chapman,  and  trading  person, 
going  from  town  to  town,  and  to  other  men's  houses, 
did  open  a  room  or  shop  at  the  New  Ship  inn,  in 
the  said  parish  of  Brighthelmstam,  being  a  market  town, 
as  aforesaid,  and  within  the  distance  of  two  miles  from 
the  middle  of  the  most  central  market  place,  by  the 
usual  or  most  common  road  of  such  market  town,  and 
did  on  the  said  30th  day  of  August,  and  on  divers 
other  days,  then  and  there  vend,  sell,  and  expose  to 
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17^7.  Bale  div^n  goods,  w$seB,  and  merdiaiidigeB,  by  xeUil, 
Ijti^  the  said  D.  S.  nat  i>ciDg  a  hooulMddcr  there,  and  the 
^^  same  noi  btJog  an  usual  place  ^  his  abode  or  his 
canyiBg  oa  hiisiiiesB,  and  the  said  goods,  waras,  aod 
sierohandiaes  not  b^ing  of  the  manafmotare  of  this 
kiBgdom,  cotutrary  to  the  tamt  of  the  statute  in  that 
ease  made  and  provided ^  the  saidX>.  &  is  tbeie- 
fose  adjudged  and  convietedj  and  {  do  heseby  adjudge 
and  cQBYiet  him  ^the.said  Ji.  S.  to  be  guttty  of  the 
offwce  afiDfssaid,  in  the  said  information  specified  $ 
and  do  also  adjudge  that  the  said  D.  S,  shall  forfeit 
andpay  for^hohoffeiM^thesam  of|^  i;M>ttnds  one 
moiety  thpseof  belongs  to  our  said  lord  the  king,  and 
the  oUier  moiety  to  the  said  J.  C  who  proseci|ted  for 
same,    fiiven  under  my  hand  and  seal,  &c« 


The  dfsfendant  appealed    at  the  quurter  sessions 
against  this  poOtVilBtidn ;  but  the  justices  confirmed  it. 


PJamer  now  moved  to  quash  the  cppvietion,  and 
urged  several  objections  to  it.  First,  diat  the  e<mTic- 
tion  4i4  K^ot  state  the  ^charge  was  read  over  to  the  de- 
f(^dant,  or  that  he  pleiided  to  it,  or  was  called  upon  to 
make  defence,  or  that  the  evidence  against  the  defend- 
ant was  in  any  mannm'  given  in  his  presence. '  The 
case  of  R^  «•  Bipani^  d  Burr*  I  l6S,  itf  an  'authority  to 
shew  that  the  evidsspoe  must  be  given  in  defendant's 
presence,  .in  osder  that  he  may  have  the  benefit  of 
cross  eq^aminakioh.  In  some  cases,  indeed,  the  court 
will  peesame  that  the  defendant  heiard  the  evidence ; 
hnt  here  they  cannot,  for  there  is  nothing  in  the  con- 
victioD  to  waiiai^  snch  a  presumption*  Th^  second 
objoetion  is,  that  thn  ttnviokion  stated  that  three  wit. 
aesses  wesa  examined,  and  that  Uie  magistrate  acted 
on  their  evidence  as  otherwise.  TUs  is  ineonrect ;  for 
it  does  not  appear  what  the  odierwise  was.  The 
magistrate  was  bound  to  set  out  the  precise  evidence. 
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Q9d  Aot  merely  Ahat  it  ayipwied  to  biiii  £nm  the  eyi-       1 787. 
fl^Mf^  iirmcb  jfl  QftI  Mt  pwt   The  €B^  in  4$  Putr*  iMs,      ^"^^^ 

fi^B  vitpeps^  ^9  Mt  t^9pe»i»  kay#  b«tn  Uf^y  ad-  * 
WP^^r^-  Tbe  poii¥toti0ii  4f)e9  jn^t  isU^  tfaey  Wiixe 
8wom  on  the  Holy  Evaogelists,  or  that  the  magialrale 
was  legally  advised  to  administer  the  oath ;  it  merely 
states^  they  deposed  oq  oath.  The  fourth  ohjection 
is,  that  it  don't  appear  from  the  conviction  what  goods 
the  d^<^4$gJt  sold.  £▼£»  ift  AH  adioo  ^  tinspass, 
the  goQ^  shovM  kf^  sfieQified  with  iKHM  degree  of 
i>^c»le«Hy«  4  Mmr^Mfii,  jmd  «ases  ifaece  cjtted ;  hoe 
^csy  ione  ntt  specified  at  .||U.  /Hect  mij^t  ,be  fitt)L- 
TJiQjfckM  jvjJiipiU  end  Cw  the  sanik  were 

ldlQ««d^  heaidtt  irhid^  llMre  am  niai^  ^Mds  AUch 
he  i$  pennilted,  by  the  lAth  section  of  tks  afit^  toaell. 

Starlr,  kk  ^npport  ef  the  conviction.  .  As  to  the  first 
objection,  it  is  to  be  aasweaed  thai  the  conviction  aiid 
the  evideDce  .to  support  it, '  were  made  and  given  on 
the  sooit  day.  The  conviotign  atal;^'  that  die  de- 
fendant appeared ;  and  t|ie  iCOnit  will  priMBina  ithat 
the'  evidence  wsjs  given  in  jbis-  pnsenoe,  and  siot  that 
he  was  shat  ont^  Jttv  v.  Kenpson,  Camp.  9AI,  is  an 
authority  to  shew  that  this  wouM'bg  iJw  piesnmiiliotf. 
As  to  the  second  olijectioB,  whatffaspn  is  there  that 
it  should  be  necessary  to  state  ll^e  evidence  at  l^l^ 
length  ?  It  will  be  presumed  that  the  giagistrate  acted 
discreetly  and  fairly  upon  the  evidence,  and  that  the 
defendant  knew  what  the  evidence  was  if  he  were 
present  or  heard  it.  1  Salk.  SGS.  As  to  the  third 
objection,  it  is  steted  upon  the  face  of  the  conviction 
that  it  appeared  to  the  magutrates,  upon  the  oath  of 
the  witnesses,  that  the  offence  had  been  committed ; 
therefore  it  must  be  presumed  that  they  were  regularly 
sworn.    As  to  the  last  objection,  I  consider  it  suffici- 
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Sblwat* 


1787.  ent  to  foUow  tlie  words  of  the  act  in  Uub  respects 
j^^  The  objection  that  there  would  be'  other  convictions 
for  the  same  offencei  woald  apply  if  -the  goods  were 
specified.  It  should  come  from  the  other  side  to  shew 
that  the  goods  were  within  the  exception  of  the  15th 
Action. 

Phmer,  in  reply,  was  stopped 

Pbr  Curiam.  The  conviction  b  clearly  bad,  upon 
the  first,  second,  and  last  objections.  The  case  of 
l%e  King  ▼.  Kemp$on  (f),  is  no  answer  to  the  first  ob- 
jection^ as  it  is  not  in  point.  Here  it  is  not  stated, 
nor  does  it  appear  ifom  the  conviction,  that  the  [wo- 
ceedings  were  all  on  the  same  day>  but  merely  that  on 
such  a  day  the  defendant  appeared  before  the  magis- 
trate on  a  summons,  and  that  the  magbtrate  proceeded 
to  examine  into  the  offence,  and  it  appeared  to  him 
on  the  oath  of  the  witnesses,  that  the  offence  was 
committed.  The  case  in  Saikeld,  urged  in  answer  to 
the  second  ol^ection,  has  been  long  ago  oveiniled ; 
and  we  will  not  now  attempt  to  shake  decisions  which 
have  been  determined  upon  good  judgment.  The 
third  objection  is  certainly,  not  tenable,  and  the  an- 
swers to  it  are  good.  The  law  would  presume  that 
the  oath  was  properly  adminbtered,  and  that  the  ma- 
gbtrate had  competent  authority  to  administer  it  (g). 
The  fourth  objection  b  fatal. 

Conviction  quashed. 


(/)  Cawp.  241.  (f )  2  Satt,  195. 
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Roe  091  the  demise  ^Sampson  against  Down  and      1787. 

another.  faster  Tom. 

^I^HIS  was  a  special  case  for   the  opinion  of  ^  the  Under  a  devise 

coart.  The  case  was  in  the  following  words,  piemiseB  for 
viz.  —  This  action  of  ejectment  came  on  to  be  ^Ji^^^ 
tried  before  Lord  Lougkbaraueh.  at  the  last  summer  reside  therein, 

^  ®  and  tben  to 

assizes  for  the  county  of  Essex,  when  (under  his  Lord-  A.  B.  in  fee, 
ship's  directions)  a  verdict  was  found  for  the  lessor  of  U^  ^  oomT'' 
the  plaintifi;  subject  to  the  opinion  of  the  Court  of  ^*J  ^^ 
King's  Bench,  on  the  following  case :  the  premises  in  premiaee,  on 

*•  t  ij  •  .-  r        u  J  tlie  death  of  the 

question  are  copyhold,  consisting  of  a  house  and  deriseeforHfe, 
garden  at  Plaistaw,  in  Essex,  held  of  the  manor  of  |^\SSd^iJe 
Ifestham,  and* of  a  piece  of  land  of  five  acres,  at  fctnaUyrerfded 

V  '  *       '        in  the  prenuaee. 

Plaistaw,  held  of  the  manor  of  Eatt  Westham.  The  intentioa 

^.  S.,  (father  of  the  lessor  of  the  plaintiff)  was  on  which  intentioo 
the  7th  of  Julu,  1781,  admitted  to  the  land,  to  hold  to  fwM'hafe 

•'  '  '  been  camea 

hiro^  his  heirs  and  assigns  for  ever,  and  at  the  same  into  effoct  had 
time  surrendered  it  to  the  use  of  his  will.    On  the  same  permitted,  i» 
day  he  and  M.  E.  his  wife  were  admitted  to  the  house  »«*««"*• 
and  garden,  to  hold  to  him  during  his  natural  life^  and 
from  and  after  his  decease  to  the  wife  during  her  natural 
life,  and  from  and  after  the  decease  of  the  said.  If.  and 
M.  E.,  then  to  the  right  heirs  of  the  said  ff.  for  ever: 
and  at  the  same  time  he  surrendered  the  said  house  and  . 
garden  to  the  use  of  his  will.    The  said  IV.  S.,  on  the  . 
11th  of  April,  17BS,  duly  made  his  will,  whereby  he 
gave  and  devised  all  that  his  copyhold  messuage  or 
tenement,  with  the  lands,  hereditaments,  and  appur- 
tenances thereto  belonging,  situate,  at  Plaistaw,  in  the 
county  of  Essex,  unto  his  said  wife^  M.  E.  S.,  for  and 
during  the  term  of  her  natural  life,  in  case  she  should 
choose  to  live  and  reside  therein  { frpm,  and  immediately 
after  the  decease  of  the  said  wife,  then  he  gave  and 
devised  the  same  unto  his  son^  fV.  J.  S.,  and  the  heirs 
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1 787.        of  his  body  ;  but  iu  cau  hU  naid  wife  should  not  choose  to 
Rob  mi  dm.    '*^*  ^^  reside  in  his  said  house  at  Plaistow,  then  he 


Sampsow      gave  and  devised  the  same^  and  the  lands,  heredita- 

ogidnH 

Down 

mtda¥tiUr. 


Down        ments,  and  appurtenancies  thereto  belonging,  unto  the 


defendants,  and  the  survivor  of  them,  upon  trust  that 
they  (his  said  trustees)  did  and  should,  as  soon  m  coxh- 
veniently  might  be  after  his  decease,  sell  and  dispose 
of  th^  sam^ ;  and  he  directed  that  the  money  arising 
by  such  sale  should  be  considered  as  part  of  the  residue 
of  his  personal  estate  Aier^in  after  dispose<i  of,  and  be 
applied  accordingly ;  and  in  the  event  tf  his  said 
wife's  declinitig'  (o  live  iiiid  reside  in  his  said  house  at 
PiaistoWi  and  the  sarnie  being  sold  ahd  disposed  of^ 
and  the  mone^f  arisiiig  therefrom  applied  as  dierein- 
be'foif^  Arlsctedf ;  he  ^ave  and  beiqueat^ed  to  his  said 
son,  W.  J,  S.,  thcf  lessor  of  the  plaintiff,  in  lien  of  the 
reversion  of  ttie  saiST  messuage,  land's,  hereaitatnents, 
atid  premises^  the  sum  of  1,000/.  of  lawfill  tooney  of 
Great  Britain,  when  he  should  attain  the  age  of  t#enty- 
one  yeai^ ;  but  in  case  his  said  son  should  happen  to 
die  befdt^  he  attained  the  said  age,  then  the  said  IfiOO/. 
was  to  fatf  ii^to  the  residue  othil^  pefsobal  estate ;  aiid 
as  to  all  the  residue  of  his  personal  estate  not  therein- 
before by  hidi  disposed'  of,  he  gave  and  beqaeathed 
the  saitie  linto  the  said  diefendants,  upon  the  tmsts, 
and  to  tod  (bt  the  seVerat  ends,  intents,  and  purposes 
therein-after  mentioned.  That  on  the  21st  of  feiw- 
cry,  1784,  the  said  fV.  S.,  the  father,  died  without 
altering  his  will :  that  at  the  time  of  his  death  his  wif^, 
M.  E.  S,,  was  in  t,6ndon,  not  at  Plaisiow,  and  in  a  v^ 
bad  siaie  of  health.  She  said  to  het  daughter,  SRsi  Sf., 
thdt  she  iidas  going  to  Bath,  and  if  she  returned froni 
thence  she  tboiM  go  to  Plaihtow.  Within  ten  days  aft^t* 
the  death  of  the  testator,  namely,  on  the  Ist  of 
March,  1784,  Mrs.  S.  died,  without  having  at  any 
time  since  her  husband's  death  resided  on  the  estate 
at  Plaistow.    The  lessor  of  the  plaintiff  is  the  eldest 
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son  of  the  testator,  and  to  whom  the  premises  in  qdes-       1787- 
tion  are  devised  after  the  death  of  the  wife,  in  ease    rqb  m  dm. 
she  should  choose  to  reside  theiein.    The  ouesUoli      sampsoh 

*  against 

for  the  opinion  of  the  court  i8>  whelher  andi3r  all  the        Down 
circumstancea  the  lessor  of  the  pkintiff  he  entitled  to 
recovcif? 

Fiddhigy  for  the  defendant.  I  contend  that  the* 
lessors  of  the  plaintiff  have  tio  title  to  die  pi'emlses  iii 
question.  The  will  devises  the  premises  unlo  the 
testatoi^s  wife  for  life,  provided  she  chooses  to  reside 
therein,  aiid  upon  her  dealh  to:  the  lessor  of  the'  pliun- 
tiff ;  hot  in  case  ake  shall  not  (Aoose  lo  reside  tfaeteiUj 
then  unto  the  defeiidants.  NoW  l&e  testator  oleJbily 
nieant  that  his  wife  shbilld  iMdie  in  the  j^f^ises;  ahd 
the  words  in  the  will,  if  she  shall  ehocfee  to  reisi<fW> 
mean,  if  she-  shall  actutUlj  reside. 

SsD  PER  ConiAir.  The  wife's  intention  to  reside 
on  the  premises  is  sufficient,  provided 'the  intention 
would,  circumstances  peitmitting,  have  heen  carried 
into  effect ;  and  as  there  is  sufficient  evidedce  of  dial 
intention,  there  must  be 

Judgment  for  plahttiff. 


Laycock  against  Tufnell.  *^^^* 

HUaryTerm, 

'nECL  A  RATION  id  r^|>lfevfn;  for  seizing  the  cattle  The  plaintiff  in 
and  goods  of  plahidff ;  avoiHry  for  J. 58/.  10s«,  half  J^Sad^  bu-'iA 
a  year's  rent  due  to  defendant  under  a  demise  to  ■•t-offto  an 

•^  aTOwiy  for 

rent  («).  Qv.  Where  an  avowiy,  itating  the  plaintiff  to  hare  hdd  onder  a  demiae,  at  the 
yearly  rent  of  317/.  without  Hating  wheir  the  rent  waa  payable,  does  not  mean  that  the  rent 
iMM  payihle  yeMy. 

(a)  Bnt  he  may  plead  a  payment  $  aa  a  payment  of  rent  to  the  ground 
landlord  or  to  prior  incumbrancer,  or  of  land  or  property  tax.  4  T.  R» 
51 1.  6  Tauni.  524.  Dottgl  S24,  5.  3  Bam,  and  Aid.  516.  3  Moore, 
278.    1  Brod.  and  B,  37. 
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1787*  plaintiff.  The  avowry  stated  that  the  plaintiff  held 
Laycock  under  a  demise  at  the  yearly  rent  of  dl7/«t  without 
.pJJJJJJ^  stating  when  the  rent  was  payable.  To  this  avowry 
the  plaintiff  pleaded  in  bar  a  set-off  for  goods  sold, 
work  and  labour,  &c.  as  to  part  of  the  sum  dne  for 
rent,  and  as  to  the  residue,  a  tender.  The  defendantde- 
murred  to  that  part  of  the  plea,  claiming  a  set-off,  and 
Ihe  plaintiff  joined  in  demurrer ;  and  as  to  the  tender, 
the  defSendant  replied  a  subsequent  demand ;  the  plain- 
tiff demurred  to  this  replicatioD. 

FarhUtf  for  defendant.  A  set-off  is  not  pleadable  in 
bar  to  an  avowry  for  rent,  for  this  is  an  action  grounded 
on  tort,  and  the  statute  only  makes  it  pleadable  in 
aotions  of  debt  or  cOntMict.  Graham  v.  Fraintf  B.  R. 
Hil.  d4  Geo.  IL,  is  in  point :  and  in  the  above  case  it 
was  said,  that  in  the  case  of  Ab$alam  v.  Kmghi  (b\  at 
Reading  Assizes,  1742,  the  judge  at  the  trial  had  re- 
fused to  let  plaintiff  in  replevin  go  into  any  evidence 
of  a  set-off,  in  order  to  prove  no  rent  due;  this  opinion 
was  afterwards  confirmed  in  full  court,  on  a  motion  for 
a  new  trial. 

The  court  were  clearly  of  opinion,  that  there  could 
not  be  a  set-off  of  this  nature  in  replevin,  and  were 
^bout  to  give  judgment  for  the  defendant,  when 

fVood,  for  the  plaintiff,  objected  that  it  would  be 
presumed  from  the  avowry  that  the  rent  was  reserved 
yearly,  whereas  the  defendant  had  distrained  for  half 
a  yeai^s  tent. 

But  the  court  paid  no  regard  to  the  objection,  as 
the  plaintiff  had  by  his  pleading  admitted  the  rent  to 
be  due. 

Judgment  for  defendant. 


(6)  Banut,  450,  4to.  ed.    Butt.  N.  P.  181. 
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Caktbr^  Assignee  o/"  Sheriff  op  Middlbsbx,        ,ygy^ 

against  Yatmb.  ^  — TV 

'nECLARATION  in  debt  on  a  bail  bond,  against  Toapieain 

one  of  tbe  bail,  at  the  toit  of  the  plaintiff^  nnder  bond,  at  the 

an  assignment  of  the  bond  by  the  sheriff  to  tbe  plain-  ^mM  ^the* 

Itff.    Plea»  adM  nmt,  because  that  the  said  plaintiff  ahcnir,  that  the 

ezhilMted  his  bill  against  him  the  defendant  in  this  the  bond  was 

cause,  on  Tyeidajf  next  after  the  raonow  of  die  pnrifi-  S^fo!^^^!^. 

cation  of  tbe  Firgm  Mary  in  HUaty  Term,  being  the  ^^  <»£,,, 

6th  day  of  Februmrjfy  in  the  27th  year  of  the  reign  of  d  the  canae, 

oar  lord  the  now  king ;  and  that  the  said  assignment  ^^m^^n- 

of  the  said  writing  obligatory  in  tbe  said  declari^tion  ^J^k^^Lu 

mentioned,  was  not  at  any  time  before  or  on  the  said  itamped  at  or 

6lh  day  of  Ainraiy,  the  said  day  of  exhibiting  the  iiibitii^  ^' 

said  biU  of  the  said  pUintiff  in  this  behalf,  stamped  ^t!if i^I 

according  to  the  form  of  the  statute  in  such  case  lately  cation  lo  the 

made  and  provided ;  and  ^s  the  said  defendant  is  ^^^SiZt  take 

ready  to  verify;  wherefore  he  prays  judgment,  if  the  SiciHiSiSe 

said  plaintiff  ought  to  have  or  maintain  his  said  action  hm  waa  ezu- 

thereof  agamst  him,  &c.  that  the  a«igB- 

ment  waa 
atamped  *'be- 

RepUcation^  precludi  non,  because  that  the  said  as-  <wetheeom- 

signment  of  the  said  writing  obligatory  in  the  said  thendt/'ifthe 

declaration  mentioned,  was,  at  or  before  the  exhibit*  bfbTKTlL^ 

ing  the  said  bill  of  the  said  plaintiff  against  the  said  AOf  ^^ 

defendant,  duly  stamped,  according  to  the  form  of  the  tiiat  it  waa 

statute  in  that  case  made  and  provided,  to  wit,  at  ^rfSaif^  he 

fFeitmimier  aforesaid,  in  the  county  aforesaid;  and  n»y«^'«[^- 

''  lees  copoDde  to 

this  he  the  said  plaintiff  prays  may  be  inquired  of  by  the  oonntiy. 
tbe  country,  &c. 


Demurrer  for  the  following  causes :  for  that  the  said 
replication  doth  not  answer  the  said  plea»  inasmuch  as 
he  the  said  defendant,  in  and  by  his  said  plea,  pleaded 
two  several  and  distinct  matters,  to  wit,  that  the  said 

▼OL.  II.  S   N 
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1787.      .  plaintiff  exhibited  his  said  bill  on  the  6th  day  of  Feb^ 
Carter       Tuary^  ni^the  SI7th  year  of  the' teign  of  oar  lord  tbe 

Shmw  op    ^^^  ^^^Sf  ^^^  ^^^^  ^^^  ••*^  assignment  of  the  said 
Middlesex,    writing  obligatory  was  not  stamped  on  or  before  th^t 
^ATEB.       day^  and  therefore  the  said  plaintiff  obght  to  have  se* 
lected  one  of  those  facts,  aiid  put  the  same  hi  issoe, 
'  and  hMve  concluded  his  replication  with  a  terlfietftiOD, 
and  ndt  to  have  put  the  mtttter  fer  issu^,  whicll  he  hfts 
done  by  his  said  replication^  and  for  that  the  said 
plaintiff  hath  in  and  by  his  said  r^pHoatidn  alleged, 
that  the  sbid  assignment  w&s  stated  at  or  before  the 
exhibiting  of  ihe  said  bill  of  him  the  said  drfeoda&t, 
whereas  he  ought  to  have  alleged  that  the  same  was 
stamped  before  the  commencement  of  this  suK ;  and 
for  that  the  said  replioatioo  is  in  the  above-mentioned 
'  several  respects  doubly  uncertaki,  and  oAertf.  no  ma- 
terial issue^  and  for  that  the  said  plamtiff  hath  therein 
alleged  new  matters,  to  wit,  that  the  said  assignment 
was  stamped  at  fVestminxtery  tod  yet  huth  condoderi 
his  said  replication  to  the  country,  whereas  he  ought 
to  have  concluded  the  same  in-  mann^  the  same  is 
pleaded  with  a  verification,  and  for  that  it  is  in  many 
other  respects  uncertain,  insufficient,  and  defective^ 
and  wants  form. 

Joinder  in  demurrer. 

Rusiell,  for  the  defendant,  llie  objections  to  the 
replication  appear  on  the  demurrer.  The  replication 
is  bad,  as  it  takes  issue  in. the  disjunctive,  that  the  as- 
signment ''  at  or  before,*'  the  exhibiting  of  the  plain- 
tiff's bill^  was  stamped.  The  plaintiff  ought  to  have 
taken  issue  on  one  fact,  and  prayed  the  judgment  of 
the  court,  and  not  concluded  to  the  country ;  where  the 
whole  matter  in  any  pleading  is  denied^  then  indeed 
it  should  conclude  to  the  country. 

But  the  Court  paid  no  regard  to  these  objections. 

Judgment  for  the  plaintiff. 


TEMP.  LORD  MANSFIELD.  535 

1787. 

Da^ibs  againit  Lbwis.  

TrinUyTerm. 

THIS  case  came  on  to  be  heard,  on  a  writ  of  error  in  a  questicm 
-  *.„      -  -  •   .   .        1       as  to  priyate 

on  a  bill  of  exccytipQa,  taii;en  at  a  tnal  m  the  righu,  whether 
Court  of  Great  Sessiona  for  Catdigm,  in  Wales.  From  ?^^^  ^^ 
the  writ  of  error,  it  appeared  that  the  plaintiff  had  ^^  ^' 
broQghl  an  action  of  replevin,  and  declared  against  puution  is  ad- 
the  defiendant,  for  seizing  plaintiff's  cattle  in  a  close  ^  ^ 

called  Lepn  Na$U  GIa$,  in  th<$  parish  of  Jj^f^badantfqur. 
To  this  dedaraiion  the  defendant  pleads  two  cogni- 
zances, as  follows,  vis.  a  oognizance  as  ba^ff  of  .Z%o* 
mas  Hughes,  that  the.  hcus  in  quo  did  c^nti^iD  in  itself 
divers,  to  wit,  1,000  acres  of  land,  with  all  the  appQf- 
tenances,  at  the  parish  aforesaid,  and  now  and  at  the 
said  time,  whefi^  ftc*  was,  and  firofn  time  whepseof  the 
memory  of  man,  &c.  hath  been  part  and  parcel  of  a 
certain  t^ement  of  land^  called,  or  known  by.  the 
name  of  Bmleh^yiien,  otherwise  Bwleh^sfuUen  Sheef 
Walk,  otherwise  lAhertMisdchystulleH,,  of,  v^lwk  said 
tenement,  with  the  appnrtepances,  JB.  fffflwqy,  jan. 
T.  Walker,  and  A.  JDen^,  ,esqoires,  before  the  said  tame 
when,  Sec;  were  seised  in  t^eir  demesne  a^^  of  fee ;  and 
being  0o  hereof  seised,  ih^y  the  said  B.,  7-  fV,,  and 
A.  before  the  said  type  wb^fejia  (that  is  to  say)  <;^  the 
9SAk  Stf  Umber,  17639*  c^t»  &c. '  aforesaid,  demised  the 
said  tenement,  with  the  apportenancep,  tp  the  said 
T*  H.,  to  have  and  to  hold  the  same  to  the  said  71 
H.  from  thenceforth,  for  and  during  the  term  .of  one 
whole  year  from  thence  nej:t  ensoing,  and  fnlfy  to  be 
complete  and  ended;,  and  so  fvom  year  to  year^  for  so 
long  a  time  as  both  parties  should  please;  by  virtue  of 
which  said  demise  the  said  71  H.  afterwards,  and 

(c)  (>)«MfBtMsemadi^imtil^ 
of  coouBoii  KpmMloii  at  enleace  of  iveicE^Te  rights  strictly  priva||^ 
la  aome  cases  It  will  be  admitted,  but  not  in  others.    See  eases  and  law 
collected  otaf  thU  subject^  1  PMOifi  on  Eridence,  5th  ed.  S51 . 

2  N« 
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1787.       before  the  said  time  when,  8ic.  to  wit,  on^  8ic.  entered 

D^yiBg       into  the  said  demised  prendaesy  with  the  appurteaan- 

tgttntt       Q^g  Quel  became,  and  at  the  same  time  when,  8cc.  wa» 

and  still  is  thereof  possessed.    The  cognizance  then 

justified  the  seidng  of  the  sheep  doing  damage  toiocsis 

in  quo  ;  and  another  cognfzance  of  the  same  nature 

was  pleaded  as  bailiff  to  T.  H.  under  a  demise  from  M» 

Pryse.    Pleas  in  bar,  de  injuria,  trayerring,  that  the 

said  place  in  which,  See.  is,  and  at  the  said  time  when, 

8ic.  was,*  and  from  time  whereof  the  memory  of  man, 

&c.  hath  been  part  and  parcel  of  the  said  tenement  of 

land,  called  or  known  by  the  name  of  Bwkhy^mlkn, 

otherwise  Bwlckystullen  Sheep  Walk,  otherwise  lAbeH 

Bwlcfyiiullen. 

Replications  taking  issue  on  the  traverses* 

On  the  trial,  the  testimony  of  the  following  wit-* 
nesses,  on  behalf  of  the  defendant,  was  admitted,  to 
wit ;  firsts  of  J.  D.  who  swore  that  he  knew  the  tene- 
ment called  Bwkhy9tuUen,  and  had  knoWn  it  forty- 
eight  years ;  that  he  lived  upon  it  for  seven  years, 
as  servant  tor  H.  J.  G. ;  that  the  Sheep  Walk,  belonging 
to  that  tenement,  begins  at  the  north  west  at  Noirfme- 
Un  Biter  J  thence  eastward  to  Ithy$,  Corse  y  Carrtg, 
tlience  southward  to  Craig  yr  Helten  and  to  NamtiiOf 
and  so  on  to  the  River  Rheidol,  then  back  westward 
to  Nantyr  Helfa-Brook  and  to  Banky  Gam,  and  then 
to  Oefn  Nant  Glass  and  Llyast  Nant  Glass ;  that  Cefn 
Nant  Glass  and  Llyast  Nani  Glass  are  on  the  same 
side  the  river  I^ery  with  Bmlchystullen ;  that  the  river 
Lery  runs  round,  under  Cefii  Nani  Glass  and  Lfyasi 
Nani  Glass,  and  so  to  Ewkhystullenlsiods :  that  he  re- 
membered seeing  H.  J.  G/s  sheep  (the  Bwlehysiullen 
sheep)  upon  Cefn  Nani  Glass  Mid'Iiyvst  Nani  Glass; 
that  he  never  saw  any  strange  sheep  there ;  thai  there 
were  some  remains  of  a  house  at  Cefn  Nani  Glass,  but 
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he  could  not  oeriainly  say  whether  of  a  house  or  a 
fold,  but  there  were  old  gable  ends ;  that  they  used 
these  old  walls  as  a  fold  for  JET.  J.  G*$  sheep,  but  the 
buflding  was  always  a  ruin  since  he  knew  it ;  that  he 
described  the  above  as  the  boundaries  of  the  JBw/cAys- 
tuilen  Shftep  fValk,  because  the  ground  within  those 
boundaries  was  occupied  as  a  sheep  walls  by  th^  Bwl' 
chjfitutUn  tenants.  Next  of  A.  LemU,  who  swore  that 
he  was  born  near  BwkhjfituUeH,  and  had  known  it 
for  fifty-three  years ;  that  he  knew  Ce/n  Naut  Glau 
and  LhfftU  Nant  GIqu^  part  of  BwlchysiuUen ;  that 
J.  G.  was  tenant  of  BwlchystuUen,  and  that  his  cattle 
used  to  graze  CefkNamiGiasiaod  LfyaH  Nami  Glau; 
that  he  never  saw  any  other  cattle  but  those  of  J.  G. 
upon  it ;  that  he  remembers  walls  at  Cefn  Nant  Glassy 
which  were  used  for  folding  sheep  or  lambs ;  that 
there  were  only  walls,  and  no  appearance  of  the  gable 
ends  of  an  house,  or  of  a  garden ;  that  there  were  other 
old  walls  upon  this  sheep  walk,  which  were  used  for 
the  purpose  of  folding,  in  the  same  manner  as  those  of 
Ctfn  Nami  Glau ;  that  he  remembered  three  tenants  at 
BwlelnfBtullen,  who  all  folded  their  sheep  at  Cefn  Nant 
Glau  and  Lfyast  Nantl  Gau.  Next,  of  M.  H.  who 
swore  that  she  was  daughter  to  H.J.  6.;  that  she  had 
known  BwkhytinUen  for  thirty  years  or  more;  thai 
M.  J.  6.  held  BalehyfttdUn ;  that  she  knows  Cefn 
Nant  Glau  and  Uya$t  Nani  Gkus,  and  that  it  is  part 
of  BwlchystuUen ;  that  BtolchyituUen  sheep  fed  upon 
Cefn  Nant  Glau  and  Llyast  Nant  Glau ;  that  she  has 
kept  lambs  there ;  that  she  never  saw  any  of  Mn  D.'s 
cattle  there ;  that  there  are  old  walls  there.  Lastly,  of 
E.D.,  who  swore  that  he  had  known  BwlehjfMiidlen 
for  thirty  yean  $  that  H.  J.G.  was  tenant  of  it  when  he 
first  knew  it ;  that  H.  J.  G/s  cattle  grazed  Cefn  NatU 
Olau  and  Lfyast  Nant  Glau ;  that  there  is  an  old  wall 
there,  within  which  he  folded  sheep  in  order  to  mark 
them ;  that  he  never  saw  any  other  cattle  except  those 
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1787.        of  BrnkhfUmllen  upon  Cefm  NaiU  G/ast  and  lAfasi 
0^y,u,       liatU  Ghss. 


ttgtUHti 


On  the  part  of  the  fisiatiS,  hit  counsel  ofiered  to 
prove  in  evidence  that  the  said  H.  J.  G.  and  J.  G.  his 
father,  vrho  were  snccessivdy  tenants  of  Bwlck^simUem 
and  IMfOit  Nani  Oiauj  of  which  C^  Hamt  Glass  in  a 
part»  both  deceased,  long  before  the  trial  of  the  said 
issue,  did  respectiTely,  while  in  the  occupation  of  the 
above-motioned  premises,  declare  thai  they  remted 
Uyast  Nant  Glass  of  one  Mr.  U,  E.,  which  said  M.  JB. 
was  never  the  owner  of  Bwlehy^uUen,  which  ba»  for  a 
long  time  belonged  to  the  fatnily  of  P. ;  that  the  uad 
H.  J.  G.  declared  he  paid  the  eaid  If «  £.  Jhe  Mlliags 
yearhf,  and  a  quarter  cf  mutton,  for  the  said  Uyast 
Ntmt  Glass;  that  he  declared  that  he  tmu  them  gaimg  t9 
pay  the  said  rent  to  the  said  M*E.  far  the  saidUyast 
Nant  Glass ;  that  he  ordered  his  servasU  to  herd  same 
cattle  on  Hyatt  Hant  Glass,  ^asfing  he  could  not  other" 
wise  afford  to  pay.  Mr.  M.  £•  his  rent;  that  the  said 
H.  J.  G.  prevented  a  certain  person  from  cutting  rstshes 
on  Idyast  Nant  Glass,  and  threatened  him  thathewouU 
tell  M.  E,,  his  landlord,  of  his  cutting  the  said  rushes^ 
and  once  took  the  rushes  from  the  said  person  and  told 
him  they  belonged  io  Mr.  M.  E.;  that  about  fort j  years 
ago  one  T.  H.  rented  Uyast  Nant  Glass  for  one  year, 
and  declaled  that  he  paid  rent  either  to  JIf  •  JB.  or  his 
mother. 

'  The  defendant's  counsel  objected  to  the  admission 
of  this  evidence  on  the  part  of  the  plaintiff;  the  judge 
reftised  to  admit  it,  and  the  jury  foimd  a  verdict  for 
ihe  defendaot,  damages  is.  For  tliis  the  plaintiff  put 
in  his  bill  of  exc€)>tions»  and  brought  this  writ  of 
error,  on  the  ground  that  the  above  evidence^  rejected 
by  the  judge  at  the  trial,  ought  to  hate  been  admitted. 
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Ther^  does  DOt  appear  to  have  been  much  argmneat  17B7. 
oa  thei  C9L^,  as  the  cftu^  ws^s  settle  between  the  pajr-»  davies 
ties.    The  court  however  were  of  opiiuon^  that  as  this        ^wTs^ 

,  wa9  a  que^tiQQ  as  to  thie  boundary,  pf  l$ada,  whether 

or  not  oae  place  was .  parcel  of  aaother,  Ih  which 
reputatiqu  was  evidence,.  Ae  evidepce  offered  to  be 
admitted  was  admissible,  though  it  was  merely  hear- 
say. The  cases  of  f/o//oz0ay  v.  Raikes,  Mich.T.  12 
Geo.  Ill,  and  Doe  ex  dem.  Forster  v.  fVilliams,  Cowper 
Rep.  6«1.    Tkwrston  v.  Slatford,  Luiw.  905,  b.  were 

.  cited. 

The  cause  was  settled  between  the  parties. 

i 
I 
i  MoPFATT  and  another.  Executors  of  Poynting^       j^g^ 

i  against  Van  Mullingen,  and  others.  ^rrrr 

^  Jytmty  jeriH. 

i  WNDEBITATUS  asmmpnt  for  money   paid,  laid  A  party  cannot 

I  out.  expended,  and  lent  by  testator  for  defend-  ^^<fefend. 

r  ants.    There  were  also  counts  for  money  had  and  re*  »»*»>»  ^''■cl'on 

at  la^r  y  aiui 

f  ceived^  and  on  an  account  stated  with  testator.  Plea  in  therefore 

f  abatement:  and  that  the  said  several  promises  and  saed  asexccu- 

I  undertakings  in  the   said  declaration  mentioned  (if  ^dl^plVad- 

j  any  sudi  were  or  was  made)  were  and  each  and  everv  ^*  ^  *.*'® 

-,     -  111  promiaea  in  de- 

I  ot  them  was  made  by  the  said  defendants,  together  daration  were 

1  with  one  J.  P.,  J.  A.,  J.  P.  J.,  add  the  said  W.  M.  ^Sl 

I  the  plaintilBF,  jointly,  and  not  by  them  the  said  defend-  Jf  Court  held 

•'  tnii  a  good  plei 

apts,  separately  from  and  without  the  said  J.  F.,J.  A.,  in  bar  of  the 

J.  P.  A,,  and  the  said  ^.  M.  the  plaintiff,  (to  wit)  at,  in  abatementt^ 

I  &c.,  aforesaid,  and  that  the  said  J.  P.,  J.  A.,  J.  P.  A.,  SSkS. b[ 

1  and  the  'said  fV.  M.,  the  plaintiff,  at  the  time  of  the  «>nciudingwith 

exhibiting    of  the    said   bill  of  the  said  plaintiffs,  K^  he 

quashed,  is 

-—- — ■■  — bad  (a). 


lea 


(«)  See  2  Aot«  and  P.  124,  n. ;  so  if  the  proceedings  are  by  bill,  and 
defendant,  in  plea  in  abatement,  prays  Judgment  of  writ  and  declaration, 
it  is  bad.  1  B.  and  y^.  172.  2M,  and  5.  484.  But  not  so,  if  proceed- 
ings are  by  original.    See  2  Smmtl,  209.    TVrfrf,  ^th  od.  675. 
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17B7.       against  them,  were  and  BtUl  aie  living  and  in  foil  Ufe, 

Morrtrr      ^  ^^^  ^t  ^'»  aforesaid ;  and  this  they  the  said  de- 

^"^^JT^     fendants  are  ready  to  verify.   Wherefore,  inasmuch  as 

Van  BfuLLur*  ihe  said  J.  F;  J.  A.f  J.  P«  Ji;  and  IV.  JIf*,  are  not 

'  named  in  the  said  declaration,  they  the  said  defimd- 

ants  pray  judgment,  Mmd  thai  ike  $ame  deeiaraiioH  fln«y 

be  quoihed,  tfc. 

Demurrer  for  the  caoses  following,  that  is  to  say  ; 
for  that  the  said  defendants  have  pleaded  their  aaid 
plea  in  abatement  of  the  said  declaration  of  the 
said  plaintiffs,  and  have  concluded  their  said  plea  by 
praying  that  the  said  declaration  may  be  quashed. 
Whereas,  according  to  the  established  practice  and 
authorities,  and  the  law  of  the  land,  the  said  defend- 
ants ought  to  have  pleaded  in  abatement  of  the  bill 
of  the  said  plaintiffs,  and  have  concluded  their  said 
plea  by  praying  that  the  said  bill  of  the  said  plain- 
tiffs may  be  quashed ;  and  for  that  the  said  plea  of 
the  said  defendants  is  in  other  respects  insufficient, 
uncertain,  and  wants  form. 

Joinder  in  demurrer. 

The  plaintiffs  obtained  judgment  on  this  demuner, 
but  the  defendants  had  liberty  to  plead  afresh ;  when 
they  pleaded  non  aitumpsit,  and  a  further  plea  that 
the  said  several  promises  and  undertakings  in  the  said 
declaration  mentioned  (if  any  such  were  or  was 
made)  were,  and  each  and  every  of  them  was  made  by 
them  the  said  defendants,  together  with  the  said  fF.  M. 
one  of  the  plaintiffs  in  this  cause,  jointly,  and  not  by 
them  the  said  defendants,  separately  from  and  with- 
out the  said  W.  JUL,  to  wit,  at,  &c.  aforesaid,  conclu- 
ding with  a  verification  and  prayer  of  judgment.  To 
this  plea  the  plaintiffs  demurred  generally,  and  de- 
fendants joined  in  demurrer. 

Wood,  for  plaintiff.    .  The  objection  to  this  plea  is. 
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that  it  should  have  been  pleaded  ia  abatement,  anil        I787* 

not  in  bar  of  the  action.     The  want   of  a  proper  motfatt 

party  to  be  made  a  defendant,  is  only  pleadable  in  * 


abatemenli(i)« '  The  plea  here  is,  that  the  promise  was  Van  Muxxbii. 
made  by !  the  defendants  jointly  with  one  of  the  plain- 


tiffa.  The  plaintiffs  sne  as  executoiSy  therefore  they 
are  trustees  for  others.  'The  money  to  be  recovered 
in  the  action  muat  go  as  part  of  the  assets  of  the  tes« 
tator. 

,1 

Sbd  PEa  Curiam.     The  plea«  in  effect  a  plea  in 
bar.    Li  a  court  of  law  a  man'  cannot  sue  himself. 

Judgment  for  defendant.   - 

(i)  5  Cd.  n9«  A.    2  T^mi.  tt4.    1  Smmd,  154»  n.1  991>  h.  b.4. 
£T.R.e51.    lJB«ff«20.    4T.R.78&.    2BI«.R.947.    3Ck«q».«9. 


Kmstbbtdn  agaimt  Sabbry  and  another.  ^"^^^^ 

Mkk.  TWvk 

i£K!  IRE  facias  against  defendants  as  administrators  Aeovensntin 
^  of  Itaac  PhiUip$,  on  a  judgment  for  400/.  against  Jt^^jT 
intestate,  whereon  the  sheriff  under  an  execution  under  ^'^^[^f^f"^ 


the  judgment  had  levied  only  207/.  7<.  6d.     Plea :  and  tnntees  for  be- 
the  said  defendants  say  that  the  said  plaintiff  ought  ^nottoi 


not  to  have  execution  against  them  for  the  residue  of  f^lJJJJ^Jji^ 
the  debt  and  damages  aforesaid,  because  they  say  for  eflbeu,  does 
that  after  the  recovery  of  the  said  judgment  against  ITJi^l^Se 
the  said  I.  P.,>  in  the  said  writ  of  scire  fadas  men-  S^J°tf"t^. 
tioned,   and  after  the  levying  of  the  said   sum  of  tees  refose  to 
fl07/.  7t.  W.  in  the  said  writ  of  $cirefacia$,  and  in  the  **^~*W- 
lifetime  of  the  said  /•  P.,  to  wit,  on,  8(c.,  at,  8cc.,  by 
a  certain  deed  poll,  sealed  with  the  seal  of  the  said 
plaintiff,  and  with  the  seals  of  divers  other  persons, 
creditors  of  the  said  /•  JP.,  bearing  date,  &c.  (and  by 

r 

(•)  See  4  Ji.  and  ^.440. 
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17B7.        the  said  defendaoU  now  brimgkt  bete  into  the  court 
of  ow  said  lord  the  kiog,  befom  the  king  hiiaseUv 
Ibe  date  whereof  is  the  saoie  day  and  year  last  above 
recUingt  that  the  said  1.  :P.  had  agreed  to 
and  had  acuially  aaiigacd  over  by  inden* 


tnre^  bearing  eqoal  date  wiUi  the  aaid  deed  poll  now 
brought  herb  into  eoovt,  all  his  estate  and  effects  thea 
lying  at  the  CnsAoni  Hoosty  or  elsewhere,  and  all  Jiis 
right,  title,  and  interest  to  seised  goods,  prosecutions, 
and  penalties,  which  might  be  legally  recovered  from 
any  person  or  persons'  whomsoever,  to  the  said  de- 
fendants, by  the* respective  names  and  descriptions  of 
two  of  his  the  said  /« P/s  creditors,  in  trust  for 
themselves,  and  the  benefit  of  those  creditors  only  who 
should  forthwith! come  id  and  sign  the  said  deed  poll, 
to'  be  divided  in  equal  shares  and  propdttions ;  and 
further  reciting,  that  the  said  /.  P.  had  stipulated,, 
promised,  and  agreed  upon  having  a  full  discharge 
from  his  several  oredilors  parties  to  the  said  deed  poll, 
to  pay  6s.  Bd.  in  tbe  pound  upon  every  seizure  that 
should  be  made  by  him  in  future,  and  out  of  all 
monies  that  he  foigbt  feeeiveiat  the  Custom '>  House, 
or  elsewhere,  or  should  possess  or  be  entitled,  to  there- 
after on  anyacQOuat  whatsoever,  till  each  and  every 
of  his  Qreditors  <bould  have  received  full  %0§^  in  the 
pound  who  shoidd  i especttvely  come  inandeKecute 
the  said  deed  poll,  bat  not  otherwise.  It  was  declarod 
by  the  said  deed  pdik,,  that  they  the  said  ereditois  of 
tjie: sakl  LP., did  ISbr  themiielves severally  and  respec- 
tively^ and  for  Iheir  several  and  respective  exeeutors, 
administrators,  axA  assigns^  covenant,  promise,  and 
agree,  to  and  with  the  said  /.  P.,  Ms  exeoiitors, 
administrators,  and^  assignis,  to  a^Msept,  recdve',  and 
take  their  and  each  of  tbdir  shaie  and  dividend  of  the 
estate  and  effedto  of  the  said-  L  P.,  at  the  Custom 
House  or  elsewhere,^  arising  from  the  several  seizures 
made  by  him,  or  otherwise,  any  money  that  might  be 


SASBiir 
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^  coming  on  that  or  any  other  acccmot  to  his  estate;       1787« 

i  and  the  said  several  creditors  did  severally  and  res*    Katmaoir 

pectively  coveDant,  promise^  and  agree,  to  and  with 
the  said  /.  P.,  his  execulors,  administrators,  and  as- 
signs, that  they  the  said  defendants,  or  the  survivor  of 
theniy  slioold  have  full' liberty  to  sell  and  dispose  of 
the  goods,  cimttels,  wares,  and  merchandises,  at  the 
Oastom  House  or  ekewheie,  or  should  sue  for  all 
rights,  interests,  or  daimt  of  the  said  /.  P.,.  as 
they  might  judge  necessary,  or  compound  for  the 
same,  and  the  money  diat  should  arise  thetefrom, 
after  deducting  all  costs  and  ^xpenlees  on.  aocoMUt 
of  the  same,  should,  when  the  sftme  should  anlount  to 
five  shilKdgs  in  the  pound,  within  this  space,  of  twenty 
days^  he  divided  rateably  and  proportionably  amongst 
all  the  creditors  of  the  ftaid  L  jP.,  who  should  res- 
pectively have  executed  the  said  deed  poll ;  and  any 
two  or  more  of  his  creditors,  upon  giving  three  days 
notice,  should  have  full  liberty  to  inspect  the  books 
or  accounts  of  the  said  defendants,  containing  the 
trust  accounts;  and  the  said  plaintiff,  and  the  iaid 
several  other  creditors,  by  the  said  deed  poll,  did 
covenant,  promise,  and  agree,  to  and  with  the  said 
/•  P.,  his  executors,  administrators,  and  assigns,  that 
they  would  not  at  any  time  or  times  thereafter  sue, 
arrest,  molest^  trouble,  imprison,  al;tach,  or  condemn 
the  said  /.  P.,  or  his  goods  or  chaitds,  for  any  debt 
or  other  thing  then  due  or  owing  to  them  or  any  of 
them,  ffovtcM  the  eUut$  nnd  ^tcU  of  ike  said  J.  P., 
$hxmU  he  fairfy  aceomtUed  for  by  ike  mid  defendant^ 
amd  a  dicidend  made  amongH  them  tie  said  itcetal 
creditors  ^  the  said  I.  P.,  parties  iojke  mddeed  poll, 
as  by  the  said  deed  poll, reference^  &c.;  and  the  said 
defendants  further  say,  that  afler  the  making  of  tb^ 
said  deed  poll,  they  the  said  defendants  did  take  upon 
themselves  the  said  trust  mcy^oned  in  the  said  deed 
p<A,  and  did  receive  a  large  sujn  of  moneys  to  wit, 
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1787«  the  sam  of  ll6f.£f.|  under 'and  by  TUtae  of  the  said 
KmtLnov  tTOBl ;  and  the  said  defendants  further  say,  that  they  the 
^j^l^  said  defendants  always  have  been  and  are  ready  and 
willing  to  acconnt  for  the  sarne^  and  to  pay  the  same 
according  to  the  form  and  effect*  of  the  said  deed 
poll,  to  wit,  at,  be.,  aforesaid,  and  this,  Scc« ;  where- 
fore they  pray  judgment  whether  the  said  J.  K.  ought 
to  have  execution  for  the  residue  of  the  debt  and* 
damages  aforesaid,  against  them,  &c. 

Replication.  And  the '  said  plaintiff  says,  that  by 
reason  of  any  thing  in  the  said  plea  above  alledged, 
he  pnght  not  to  be  barred  fiom  having  execution 
against  the  said  defendants  for  thje  residue  of  the  debt 
and  damages  aforesaid,  because  be  says  that  the  es** 
tate  and  effects  of  the  said  /•  P.  have  not  been  fairly 
accounted  for  by  the  said  defendants,  and  a  dividend 
made  amongst  the  said  several  creditors  of  the  said' 
Tip.,  parties  to  the  said  deed  poll,  according  to  the 
fonn  and  effect  of  the  said  deed  poll,  and  of  the 
said  proviso  therein  in  that  behalf  contained,  but  on 
the  contrary  thereof  the  said  plaintiff  says  that  after 
the  sealing  of  the  said  deed  poll  by  the  said  plaintiff, 
and  after  the  death  of  the  said  /.  P.,  and  before  the 
suing  out  of  the  said  writ  of  $eire  facias,  to  wit,  on 
&c.,  aforesaid,  &c.,  a  certain  large  sum  of  money, 
to  wit,  die  sum  of  5001.  of  the  estate  and  effects  of 
the  said  /.  P.  was  in  the  habds  of  the  said  defendants, 
and  that  he  the  said  plaintiff  then  and  there  requested 
the  said  defendants  to  account  for  the  same,  and  to 
make  a  dividend  thereof  amongst  the  said  several 
creditors  of  the  said  I.  P.,  parties  to  the  said  deed 
poU,  according  to  the  form  and  effbct  of  the  said  pro* 
viso  in  the  said  deed  poll  in  that  behalf  contained ; 
but  that  the  said  defendants  then  and  there  refosed  so 
to  do,  and  the  same  remains  hitherto  in  the  hands  of 
the  said  defendants,   wholly  unaccounted   for  and 
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VTidivided  amoagst  the  creditors  aforesaid,  contrary        1787. 
to  the  form  and  effect  of  the  said  deed  poll,  and  of    KzaTnToii 
the  seAd  proviso  in  that  behalf  made ;  and  this,  &c.,       ^ain$i 
"wherefore  be  prays  jadgment,  and  that  be  may  have     mdtmotker, 
execation  for  the  residue  of  his  debt  and  damages 
aforesaid,  to  be  levied  of  the  goods  and  chattels  which 
'belonged  to  the  said  L  P.  at  the  time  of  his  death, 
and  which  are  in  the  hands  of  the  said  defendants,  to 
he  administered,  &c- 

Demurrer.  For  that  it  doth  not  appear,  nor  is  it 
alledged  in.and  by  the  saidireplicatiop,  that  the  said 
defendants  have  received  any  sum  of  money  for  or  on 
.accoontv  of  the  said  trust  in  ^he  said^eed  mentioned, 
whereby  a  dividend  of  five  ishillings  io.the  pound 
could  be  paid  to  the  creditors  of  the.  said  L  P*,  who 
hav«  executed  the  said  deed ;  ivnd  for  that,  the  said 
plaintiff  hath  not  shewn  where  or  when  the  said  de- 
.fendants  refiased  to  make,  any  dividen4  of,  or  to  pay 
the  money  so  received  by  them  as  .aforesaid;  nor 
hath  the  snid  plaintiff  laid. any  v«ooe  where  the  said 
defendants  received  the  said  money  so  alledged  in  and 
.  by  the  said  replication  to  be  receivjed  by  them  as 
aforesaid,  nor  is  it  thereby  Ab^wnori^edged.  for  whom 
or  on  what  account  the  same  is  supposed  to  be  re- 
ceived by  them,  as  aforesaid ;,  and  £ar  thai  the  said 
replication  is  in  various  other  respects  informal,  de- 
fective^y  and  insufficient. 

Joinder  in  demurrer. 

Baldwin,  for  defendants.  This  scire  facias  will  not 
lie  against  the  defendants  in  the  character  of  adminis- 
trators. The  intestate  did  every  thing  he  could  for 
the  benefit  of  his  creditors,  and  he  was  to  have  his 
discharge  on  making  an  assignment  of  his  property. 
The  intestate  by  this  deed  was  discharged  from  his 
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1787.       debts  ;  and  it  would  be  bard,  if  for  the  olisfHmdact  of 
KEtTBBTov    truBtees  he  sbould  be  liable*    The  deed  operated  as  a 

sSmr       r^'^sc-      1  ^^^^  ^'  ^^-      ^  ^''-  939.      i  I  Vin. 
amimutktr.    46 1.     X^er,  140.     Besides  this,  the  defendaols  were 

to  make  a  dividend  only  when  they  should  receive 
enough  to  divide  five  shillings  in  the  pound.  The 
plaintiff  does  not  in  his  replication  aver  that  they  re- 
ceived enough  for  that  purpose,  but  merely  that 
they  received  a  certain  sum.  The  other  objections,  as 
stated  in  the  demurrer,  are  not  perhaps  tenable* 


Ru$$ell,  for  plaintiff. .  l%e  deed  in  diis  case  did  not 
operate  as  on  absolute  release  of  the  plaintiff's  claim^ 
but  it  was  merely  a  covenant  on  his  part  not  to  sue^ 
provided  the  eflects  were  fairly  accounted  for  by 
the  defendants.  The  defendants  have  refused  to 
aecooDt,  and  the  covenant  is  discharged,  and  the  de* 
fendants  ane  liable  as  administrators.  He  cited  Al^ 
V.  Scfinshaw,  2  Salk.  573.  Raym.  187,  399,  413- 
S.  C.  I  Shaw.  46,  47.  Comb.  123.  Carth.  6S.  Holt^ 
619.  As  to  the  other  point,  it  would  be  intended  from 
the  averment  that  the  defendants  received  500/. ;  that 
it  was  sufficient  to  satisfy  iive-shillings  in  the  pound  ; 
and  if  it  was  not,  defendant9  should  have  so  rejoined. 

The  court  were  of  opinion  in  favour  of  the  plain- 
tiff, but  gave  the  defendant  liberty  to  withdraw  de- 
murrer and  rejoin. 
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Habrison.  agautst  Jambs.  1' 

THE  following  was  a  special  case  for  the  opinion  ^n  ^ct  of  par- 
or  toe  court,  viz.  Inis  was  an  action  for  money  empang  cans, 
had  and  received.    The  defendant  pleaded  the  gene-  ^^Z^ 

toU.excmpta  . 

them  from  toll 
(a)  ThSi  question  will  not,  in  all  probability,  again  oocnr,  as  by  the  i^theyaie^otN^ 
52  Geo.  3,  c.  145,  sec.  1,  it  is  enacted,  "  That  from  and  after  the  29«h  ^'^^  to  fetch 
«  day  of  SeptemUr^  in  the  fear  o^oor  Lord  1S12,  in  every  case  in  which  ™'^"'^  ^'^  * 
'^  nnderjuiy  a«t  of  paxtkamnit  for  making,  ^x^dcniog  and  enlaigiog,  repalr- 
*'  ing,  or  otherwise  relating  to  any  turnpike  road,  there  is  an  exemption 
**  from  toll  or  doty  in  respect  of  any  horse,  mnle,  ass,  oxen,  waggon,  carl, 
''or  other  carriage,  carrying  or  drawing  any  dung,  qioald,  aoil,  aatl, 
**  lime,  or  comfMst  of  any  nattare  or  kind  soerer,  liar  mamuing  ^r  im- 
'*  proying  the  land,  or  hay,  straw,  or  any  other  fodder  for  cattle,^  such 
"  exemption  shall  be  deemed  to  extend  in  respect  of  every  sueh  waggon, 
*'  cart,  or  other  oarriiige,  and  also  in  respeot  to  Ike  cattle  drawing  the 
"  same,  going  empty,  or  loaded  only  with  implements  necessary  for  more 
"  conyement  carriage,  or  loading  or  unloading  such  lading,  or  returning 
"  empty,  or  with  such  implements  as  aforesaid,  haying  been  so  laden, 
"  notwithstanding  the  siud  waggon,  cart,  or  other  oaninge  shall,  for  the 
**  purposes  aforesaid,  go  to  or  retom  from  any  parish  or  place  in  which  the 
<<  said  turnpike  road  does  not  lie."    And  by  the  second  section  it  is  pro- 
yided  and  enacted,  *'  That  for  the  preventing  of  frifcuds  on  toll  collectors, 
"  by  carts  or  waggons  passing  empty,  or  loaded  only  with  implements 
"  necessary  for  the  more  convenient  carriage  of,  or  for  loading  or  un- 
«  loading mmmw  through tttrapBBagrtBs^lwMterpffBtenie  ^goi<g<br<nch 
"  iiiaimre,  Hie  owntt  or  driv«r#ff  ewry  eapty.wagsMr  tMA^  or^oainage 
'<  clafaning  die  ezeniptkMs  hereby  «ztended,  anj  or  either  of  Ihem,  shall 
''  in  all  cAses  pay  th«  toll  in  respect  of  soeh  waggon,  cart,  or  canii^, 
■*  before  the  same  ^aH  be  permlttipd  to^  pastftkrongli  s^b  tavpikagate ; 
"  and  that  llie  collector  of  such  toll  shall  theesupon'deUver  to  sodi  owner 
''  or  driver  a  ticket,  to  be  marked  '  manure  exemption,*  with  the  name 
*'  of  the  gate,  knd  die  date  when  tfelireiad^  imd  the  amountoC  Ibe  $ol* 
"  so  paid,  all  which  aam  and  wriM  •o-paid,r'dkatt  be  repaid  to  thft«wner 
«  or  driver  of  snch  waggon,  cajt,  or  other  oaninge,  i^pM  kit  at  tMrrB* 
**  iumkig on 4he mam dojf  (tUspart, as  torstnhing on  Aa  saoM  .daj»  is 
"  repealed  by  53  Oto.  3>  c.  83,  see.  8 ;)  Mh  wh  ir%gna,  cart,  or  other 
**  carriage,  so  laden  as  aforesaid,  and  prodnBiimanch  ticket ;  aid  enerf 
"  collector  of  such  loit  refusing  dtnegleAMQg  In  Mtum  the  asme  vpon  the 
"  return  of  such  waggon,  cart,  ot  oMwroarriagB^  and  prodnctkm  of  snch 
"  ticket  as  afore'saidi  shall,  for  wmtff&Uk  afltaneeyifoffeitand  pay  to  the 
**  ownier  of  such  'wn|gon,  cmt,  or  other  caitiage^.n  tMnslly  not  less  than 
''  ten  shiinngB,  or  more*  tknn  forty  ehillings^  npon  eoAnolion  th««nf.be*> 
fore  one  or  more  jnstice  or  justices  of  the  peace  for  Ike  eoiltoty  or  ihUv 


tt 
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1787.  ral  issue.  This  cause  came  on  to  be  tried  before  Mr. 
Justice  Gould^  8cc.  when  the  jury  found  a  verdict  for 
the  plaintiff  for  the  sum  of  2/.  1 U.  9d.  subject  to  the 
opinion  of  the  court  on  the  following  case :  that  the 
defendant  f¥m.  James  is  lessee  of  the  tolU  of  the  Surrey 
and  Susxx  turnpikes,  imposed  by  the  act  of  25  Geo.  HI. 
That  the  sums  for  which  the  action  was  brought,  were 
sums  of  money  which  had  been  demanded  by  the  col- 
lector of  the  said  tolls,  who  was  the  servant  of  the  de- 
fendant, and  paid  by  the  plaintiff,  for  going  through 
the  said  turnpike  with  an  empty  waggon  for  the  pur- 
pose  of  fetching  grains  and  dung  for  the  manuring 
lands  in  the  parish  of  BaUersea,  through  which  parish 
the  roads  mentioned  in  the  said  statute  run ;  that  the 
said  waggons  did  accordingly  respectively  return^ 
laden  with  grains  and  dung  for  that  purpose  ^  that  the 
plaintiff,  upon  such  his  return  with  the  said  waggODs^ 
did  at  the  several  and  respective  times  of  such  his  re- 
turn, demand  of  the  collector  of  the  said  tolls  the 
money  that  he  had  previously  paid  for  the  passing  of 
the  said  waggon  whilst  it  was  empty,  and  that  the  said 


<<  or  lAaee  wliere  rach  oiltece  didl  be  Mttnitted,  upon  tte 
«<  mofe  oedlbte  witMn  or  witaetMS  (wludi  oiktk  tke  laid  jwtioe  or  Jns- 
*'  tices  U  tod  are  hereby  empowered  to  adaiiiteer)  i  end  if  the  ssmeafaaU 
**  not  be  paid  upon  ench  conrictioo,  to  commit  the  penon  or  penons  to 
**  oftading  to  the  common  gaol  or  hoaae  of  correetioii  for  the  aaid 
**  eaaaXff  ihixe,  or  place,  lor  any  time  not  eioee£ng  one  month.'* 

By  the  53  Ot^  8,  c.  82,  sect  8,  It  is  enacted,  **  That  from  and  after 
**  the  paadiy  of  thia  act,  ttm  owner  or  drifer  of  any  wagagon,  cart,  or  other 
**  carriage,  laden  with  mamire  for  land,  paaiiaf  thvoogh  any  tnnpike 
**  gate,  or  otherwise  paaringon  or  acra»  any  tnmpike  load,  ahall  not  be 
«*  liable  to  pay  any  toll,  nor  aball  any  toD  be  demanded  for  anch  carriage 
^  soUiden,  or  the  cattle  dnnring  the  same,  by  reason  only  of  any  empty 
'^'basket  orbasket^  empty  sack  or  sadcs  for  more  convenient  caniive, 
«*  or  spade,  «hoTel,  or  foric,neeesiaiy  for  loading  or  nnloadbg  inch  ma- 
"  nnre,  being  hi  or  upon  any  siKhwag9iin»  cart,  or  odiereaRiage,  hind* 
<<  ation  to  snch  maawe,  if  the  kM«ng  thereof  is  snhstantlaUy  Biannre  for 
«<landasaforesidd,anythuigln  anyactcontafaiedlotbeconttaiydMre- 
<<  of  aotwlthstanduig." 
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collector  refused  to  repay  the  same*    The  qaestion  for        1787. 
the  opinion  of  the  court  is,  whether  the  plaintiff  i^  in-     hIwson 
titled  to  recover.  IPSH 

Shepherd,  for  plaintiff.  The  clause  in  the  statute 
exempts  carts  carrying  manure  from  the  payment  of 
toll.  If  the  plaintiff  was  not  exempt  from  the  payment 
of  toll  in  this  case,  the  clause  in  the  act  of  parliament 
would  be  nugatory.  A  waggon  ^oing  empty  to  fetch 
dung  is  virtually  exempt,  t)ecause  it  must  go  empty 
to  fetch  it  Every  person  has  liberty  to  go  dvough 
twice  in  the  day  for  one  toll.  If  a  party  goes 
with  a  load  to  town,  I  admit  he  must 'pay  toll;  but 
wheie  he  goes  empty,  and  his  sole  purpose  of  going 
is  for  dung,  he  ought  to  be  exempt.  If  a  cart  goes 
empty  for  gravel,  he  ought  to  have  a  return  of  the  toll 
on  his  return  with  the  gravel.  There  is  an  exemption 
in  the  act  for  horses  going  to  be  shod :  in  that  case, 
with  analogy  to  this,  the  defendant  would  urge  he 
must  pay  for  the  horse  when  he  comes  back  shod. 
There  is  a  penalty  of  40$.  for  any  man  claiming  these 
exemptions,  who  is  not  entitled. 

Bmd,  Serjeant,  for  defendant.  We  must  take  it 
on  the  words  of  the  exemption.  There  is  a  general 
burthen  upon  all  persons  passing.  The  words  of  the 
statute  are,  that  carts  carrying  manure,  &c.  shall  be 
exempt :  the  act  does  not  exempt  empty  carts.  The 
exemption  can  go  no  further  than  the  express  letter^ 
and  it  cannot  be  extended  by  equity. 

Sbd  bbr  Cubiam.    The  intention  of  the  act  was, 

that  no  new  burthen  should  be  laid  upon  agriculture ; 

and  the  statute  would  be  nugatory  if  we  were  not  to 

put  the  construction  on  the  act  which  is  contended  for 

by  the  plaintiff. 

Judgment  for  the  plaintiff. 

VOL.  ir.  2  o 
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i^'  HuM^  against  Joims^ 

Wbere  plain*  W9EARCROPT,  on  a  fonner  day,  had  obtained  a 

terpiurty/daitd  ^^^  ^  sbew  csuse  wh][  thcBe  shoold  not  be  a 

tTiSaSli^  new  trial  on  tb^s  case,L  ^^  ^^  ground  that  the  verdict 

Khip  to  fitdghty  was  fomid  cqntrai;j  to  law  uid  evidence.    The  actton 

tmns  of  the  vaft  broiight  on  a  charter  j^arty,  nnder  seal,  dated,  the 

^^^^^  Isi  Marck^  1775,  whereby  ibe  plaintiff  let  the  ship 


^^^^ry  an  Hannah  to  6ei^t«  to  the  defendant  and  others.     By 

of  goods  (not  the  terms  of  the  charterparty^  the  plaintiff  was  to  car- 

^^^^^  ry  a  cargo  firom  Lhe/fool  to  Charles.  Tcmn,  in  Scmtk 

jtooWto'"  CWpI&i^,  in»  Ammca,  an4  bring  back  another  cargo 

cvoftM  in  c|  ric^  fox  defeA^tuEit  aii4  others,  to  lAcerfool,  the 

toMng^ba^  plaintiff  reserving  to  hifnself  a  liberty  of  taking  o^t  a 

^MnS'S»  ^89 ^f  *^y  JJ^^wA  g09<i\s  (except  t][iose  rostrained 

for  deCendant,  by  rfsstr^nt  of  Prinoes).    The  plaintiff  shipped  on 

flfifenoant  paY*  «  ^       « 

ing  Mgiit  for    bpafd,  a  quantity  of  sal^    The  vessel  waa  cleared  at 
S^^aL^  ^»^^«W^^  w  the  22^  Ua^ch  following,  anfl  set  ^aU.on 
oiit on  tiiessd  i^g  yoyage  00  the 30th.    The  vessel  arrived  at  CharUs 
liverpou,  with    T(^9fi  on  tb,e  19tbt  -Afoy  following  {  htfl  i^  copsequqDMse 
M^o^tiie  22d  o^  ^^  plaintiff  having  ioip9[(te4  a  part  of  the  cargo  of 
immdat^^.  salt,  after  an  order  for  the  non-importation  of  British 
.^^MsjRrhefe  tlie  gop^^f  in  Cof^olima,  i8^^e4  4>e  Ist  Mofrchg  1775|thewas 
B^!?^M^    oi;dered  to  sea. from  the  fy>|t  of  Charley  Town;  and  al- 
i^aT^U^   tljpngh  tb^  pAaintiff  did  every  thing  in  bis  power  to 
roedUielatof  Qptff^  A  co^o  of  ripe  sj^ipped  for  defendant,  yet  he 
day  the  char-    QOnld  Qof,.     BesJ4e8.  thiSf  l^ere  was,  a.  general  prohibit 
St^a^dlL  Uq^made  op  U^e.^pth  Miiy,  1775,  by  the,  committee 
*ra^^iwl£^  *^  Charles  Town,  j^l^i^biting  tl^e  exportation  of  rice  to 
exportation  of    snch  as  had  not  commenced  loading  before  the  %Uh 
w,  iotST    Mw^    73^  plaintiff  however*  did  obtain  a  small  lad- 
^S'Sfln.    ^W.  ^  t|ipW      The   plwtiff,;  by  his,  deciaration, 
load  the^tyor  sp^gbt  to  EecQver  from  the  defendant  the  difference  of 

bring  back  n 

cargo  of  rice.  BM»  IbMiViA  ti^f^Uco^  n^%  lecoTer.foz  JGreiaht  hpniew»rds,  if  ii  qndd 
be  eftaUiihed  in  efidenocy  thtXhe  knew  of  the  prohibitioD  at  the  Ume  of  the  ship'^  deninace 
from  Liverpool.  The  fiiet  of  the  pUuntiff  haying  snch  knowledge,  ^P|i|JiHfjyuly  ^b- 
pendnponthedreniiostvna^a/ofthpcaM^  <;^ffBre»  li^hf t  wiU  anioant  to  a  iidSdnt  ahan- 
donment  €i  a  Toyage  between  pardes  to  a  chaiterpaity  ? 


ffie  frergit,  nrima  AM  fMj^  fof  Are  tik^y  firdm  (7Ad(f /es       1 787. 
Voittffk  to  iMttpActf  nvdiMti^  ill'  lAft  de^ldMEkyiiy  t&at       hml^^^ 
r  he  was  afvrayff  ^iRnjg;'  to  Mng  brt6fc  A  dSkrgo,  btft  was        JgJ^ 

I  pii?vented  fty  flte*  i^^irithif  of  pfiffees.    The  defeiid- 

i  atit  pleaded,  thart  At?  ^kftrfftf  lbie#  tEfat!  natt  wsci  a 

I  pit&ibited^  CDMittcMRty  tot  importatibii    at   Cfldrtes 

I  fbwn',  ariif  onjght  m>t  to  h^e  Aipp^  tSe  salt,  abd 

i  tlrat  therdfofig  tte  restrnfoft  of  princes  wair  Incurred'  by 

InV  owtf  d^mK.  Tbe  deffeirdAii«  alko  j^leaded  th^C  the 
voyAge  was*  ahMAot^  hf  tKe  eoii&setit  of  plieihtiff  «nd 
defendkat.  Tit^iK^*  #ere  Miil^ti  ottthe^e  ples^;  Oh  the 
trial  ofilit  edttire,  ti^  jtiry,  Ay  the  dhre^etioiy  of  the 
jw%e;  fottnd  Verdfdt  foi»  thti  phSirfilf  ot^  the  i^trtes, 
damages  li9dC 


0»  tike'  trfoP,  all  ^  tvUienite  adAievid  was-  6rt  aid!- 
mfssiObsr ;'  ahd^amorrgst  other  aduufssiods  yftte  t!he  fof- 
Towitig;  vte. 


A  copy  of  Prbtest.-*^  SoUHk  Catdin».^*JOtk  dieS^th 
''  day  of  May;  \tT^,  before  ite;  Fetttt^feA  B«il/  one  of 
^  fih  tllajestyVjtt^dcMbf^htt  tieMc^df<%lff4ft^3^ 
''tiict,  atfd  il  tio^  ptlblfe,  by  Krwfal  atltk^fl^  ap- 
^  pbfnted;  dtf^  adiflMed  ite4  ^dni>  dWcSHiig   MidP 
'^  l^ra'ctiriiig  ib  'Ckafiks  3Wh  anid^pirdWride  afbi«ftald>ifi' 
^  N(Dff^  Amerieti,  persbtldly  aipp^ared  &€orge'Sedop^ 
*^  ftfasterof  the  brigkisririe  Httfinok,  lately  a»riv«d  hdre 
'^frbm  Ehthfoal,  in' OU  EtighnS,  and  ii«rw  ridiifg  at 
'^  andidi^wittriit  ifr^  bar  and  h^bbor  of  Ckarlei  Tamrt, 
«^  flhd  i^qttesti^d  of  itfe;,  nbtair y;  td  prbteM/  A»  by  dicse 
''presenttf  f  db  pMtM,  agaib^f  the;  slii^i^  «<  Mt, 
'^'doinbigned  ib'MesaTsi  PbtbeHi  Hkjptf^n^,  bHA  Co.nter- 
**  chants,  of  Charles  Town,  for  all  l&s^^j  <6d»ts>  ohMPges; 
''  and**  dfimages' that  may  arise  to  the  said  briganline 
''  Hannah^  or  the  owners  thereof,  in  consequence  of 
'^  baling  thi^  said  salt  tin  boafd^  which  upon  die  Tefsel 
'^  Hanhah*s  aitltaT;  tBe  inKabttadU  of  Ae  tfttM  pvo^ 
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1787*        ^'  vince  of  Swih  CaroUna,  under  the  special  guidance 
^  and  direction  of  their  committee^  would  not  sn£fier 
''  to  be  landed,  upon  any  account  or  pretence  whatso- 
**  ever,  whereby  the  said  vessel  Ha$mah  was  and  is  im- 
''  peded  and  hindered  taking  in  rice  from  the  house  of 
''  Messrs.  Rowland  and  HenrylRfigeley,  npoa  charter* 
'^  party,  the  said  vessel  having  been  chartered  for  the 
*^  purpose  of  fetching  away^  and  carrying  to  Europe, 
^^  her  load  of  rice  ftom  the  said  Bmgdiy*9,  on  account 
^'  and  risk  of  Messrs*  Henry  JcmM,  Rich.  Prime,  Rich. 
^  Harrii,  and  fVm.  Dickifuon :  And  1,  the  said  notary^ 
^^  do  further  certify,  that  at  the  request  of  the  said 
^^  master,  G.  Htilop,  I  did  accompany  him  the  day 
^  above  mentioned  to  the  house  of  Messrs.  RawlafUl 
**  RugeUf,  and  Henry  RugeUjfj  merchants,  in   this 
^'  town,  and  there  meeting  with  Mr.  Rowland  Rvgdey, 
**  I  demanded  of  him  the  rice  so  intended  to  be  put  on 
**  board ;  to  which  he  replied,  that  as  soon  as  the  cap- 
*'  tain  should  inform  him  that  he  was  ready  to  take  in 
**  rice,  he  should  put  on  board  two  hundred  bairels, 
**  which  were  provided ;  that  he  had  some  ready  money 
''  by  him,  and  would  purchase  more  rice,  if  to  l>e  had, 
^^  and  would  do  every  thing  in  his  power  to  procure 
^^  and  obtain  a  full  freight  for  the  brigantine  Hannah, 
but  as  the  unhappy  state  of  America  was  tnily  se- 
rious and  alarming,  he  could  do  no  more ;  therefore 
I,  the  said  notary,  do  hereby  protest  as  aforesaid 
''  and  before  mentioned,  and  particularly  against  any 
*^  of  the  said  losses,  costs,  charges,  and  damages,  fall- 
''  ing  upon  the  said  master,  the  same  not  happoiing 
through  any  default  of  or  in  him,  or  any  of  his  peo- 
ple.   Witness  my  notarial  firm  and  seal,  the  day  and 
*f  year  above  written. 

"  Georob  Heslop.^' 

« 

A  copy  of  a  LeUer,  dated  Liverpool,  4th  March,  1775, 
from  Mr.  He$hp  to  Mr.  Prime.'—**  Inclosed  I  s^ad 


u 
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**  yoa  the  cbarlerparty  of  afiieightment,  signed  and       1 787* 
^'  witnessed  accustomary,  and  hope  to  be  favoured       hbslop 
^*  with  the  counterpart  from  you  soon^  with  your  let-       j^^ 
''  ters  and  instructions^  advising  me  to  whom  I  am  to 
''  address  myself  on  my  arrival  at  Charles  Town :  I 
**  shall,  without  fail,  be  ready  to  sail  by  this  day  week. 
^^What  instructions  you,  and  the  gentlemen  con- 
^'  cemedy  please  to  give,  shall  be  duly  observed ;  and 
^^  you  may  depend  of  the  utmost  exertion  of  my  abili- 
**  ties  for  the  good  of  the  concern.    I  remain,  sir,  your 


I  **  obedient  humble  servant. 


"  Gborgb  Hbslop/' 


A  copy  of  a  Letter,  dated  Charles  Town,  the  27  th  of 

May,  1775.  **  Mr.  Richard  Prime.  —  Sir,  I  arrived 

I  ^  here  the  19th  inst.  and  addressed  myself  to  Messrs. 

**  Rowland  and  Henry  Rugeley,  who  I  found  very 

f  '' poorly  prepared;  very  lucky  for  the  concerned,  I 

^  "  am  ordered  to  sea  from  this  port,   for  importing 

^  ^'  about  half  a  cargo  of  salt,  which  I  offered  to  throw 

t  **  overboard,  give  it  to  the  poor  of  Boston,  or  what- 

i  ^'  ever  they  pleased.  Yesterday  the  committee  pro- 

**  hibited  the  shipping  of  any  more  rice,  so  that  I  am 

''about  to  leave  this  place  today;  considering  our 

^  ''  contract  dissolved  by  restraint  of  rulers,  I  intend 

f  '^  to  go  to  Cbubeck  to  seek  freight  ^  Messrs.  Rugekif  are 

>  ''  extremely  glad  on  this  occasion,  yet  if  this  prohibi- 

)  '   '^  tion  be  taken  off  he  can  have  no  excuse  for  keeping 

I  ''  the  effects,  for  there  is  enough  here,  even  cheaper 

f  **  than  I  was  chartered.    I  hope  the  next  time  we 

i  ''  have  dealings  things  will  go  smoother.  My  compli- 

1  ^  ments  wait  on  Mr.  Prime.    Your^s 

I  **  Georob  Hbslop.'' 

I 

A  copy  of  a  Lttier,  dated  Liverpool,   the  ^th  of 

Manch,  1775,  fr&m  Richard  Kent,   Rsq.  to  Messrs. 

Powell,  Hoptom,  amd  Co.—f*  Gentlemen,  I  had  the 

''  honour  of  writing  you  last  the  ^th  of  l)ecember\ 

I  ^^  and  have  not  since  been  favoured  with  any  of  yours. 
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iref.  ''  I  cannot  >i»t  wn^QP^  ^^  ^  fe^jrtrtpal  ibwwks 
^j;jj[j;^  *'  fi^ed  on  your  tide  Ab^  wata**  BMMt  kng  before 
mHMf  <«  ibis  be  gi¥en  m^,  fwtjicipteriy  Jo  4tt  oosiBum  aaees- 
^^^'  ''  9«fiqB  ^liiip>  ^  peopM «9N»imH  OfflfMlf  betoUiiid 
to  ikmr,  own  £opd  ta  pcn^ieq^  in  daiog  wfaat  wmst 
*f  go  mocb  injure  botb  tbe  «pbjecibi.  of  Grml  Bmtom 
^'  and  ber  ^lonies  s  fiom.  tbjs  opimon  I  bave  i^ain 
^^  trouble  you  witb  addnswng  to  yon  8I9|  tons 
^  wbite  fialt.  par  the  ffofm^,  Caplam  0eof>g€  ^es- 
''  lop,  as  p€r  tbe.  incloted  biU  of  lading  ^md  invoice, 
''  amounting  to  295/.  49.  3d«|  at  a  leady  money  price. 
^f  Yen  will  see  the  freight  is  10s.  per  ton^  but  no  port 
''  charges*  1  hope  the  yes^el  will  aj^^Te  p^fe,  an^dyoa 
*'  will  be  able,  without  any  diffi^lty^  to  land  ^nd  <}j#- 
"  pose  of  the  cargp  to  advanjagje ;  aRd/^m  Wlfj  wbea 
'^  in  cash^  remit  me  London  bills  pf  th^  ^mWO^  of 
*'  tbis,  as  also  \he  former  parcel  by  tb^  M^ry,  an 
**  account  of  Mr.  Rathbqne  and  nyf^f ;  Qi  HI  fipd 
**  any  encouragement  b^  snch  l^ttgrs  a^  yon  j|ifiy  If^Y^ 
'*  wrote  me,  I  will  send  qr($  pf  fpy  qjffu  v^ff^  ^^ni 
*^  and  load  her  wilb  p^[^  ^d  t^  prodm^^  b«^k« 
*'  If  there  should^  contjary  to  ipy^fM^om^Ji^^  b^»J 
"  difficulty  in  landing  tbi?  cargO;,  yo^  v^  Vak^  eMiry 
"  prodei^t  method  for  flpyr  interjppt  j  ^d  if  my  mk  ©t- 
"  tends  it,  the  caplaiij  risfej?  ly^  fr^i^gbt  hy  fgne^fW^t, 
"  and  I  am  ^o  ta^e  only  |be  9ba»ci^  of  tb^  mlt. 
•'  I  hope  soon  to  hay^  M  HgT^e^ble  ipcpunt  fi^n»f  pu» 
**  and  am  with  estpem,  gSPtlfwep,  Yftw'sj^  &5f 

J  copy  of  a  lefter^  dai^  ^mpq^  4H  «Mfc  of 
Mqrch^  17?5,  /rpp^  Mishard  Kent,  Esq.  to  Captaim 
George  He$lop.—**  Having  shipped  219|  tons  of  white 
"  salt  on  l^aij)  y9«if  «iiip»  ifaiiiial;,  .a»d  ^dmsed  it 
<^  »y  .ffiend^j  M«ws»  JWmtf^  J9q?roiiv  lind  €o., 
9f^b^rkf$  fmif  ym  i»ll>  nnwivA  d^vcrHto 
''  ^«i9i  M  if  yeuflboakl  meet  ray  Jn^unnomiMMe 
''  d^SlfilltiM ym  wftt«Mtalt tlMoi,  and  i  hope ihey 


«*  *ffl  fittfl  'dotte  eki^edfeht  td  flisdiiii^e  It;  if  ik  i«        1787. 
« loldly  ImiidMiblfe,  tlaA  that  tteltlier  IH^  hot  ycni       ^^Ild^ 
*'  d*b  «fefe  dhy  tlidde  bf  getting  S't  clear  tldft  bjr  destroy^       j^«h»^ 
'•  i*rg  flie  sik,  you  ttmsl  thfeii  16se  ydtir  frfeight  of 
^  b^h  shflKngps  pe^  ton,  and  I  ihtidt  Sniffs  the  Ids^, 
*  irhibh  1  hope  wlH  trot  be  the  case.    I  am,  tirishib^ 
**  ytft  btbm  tMi  'tt  goo«  V6y^ge,  9»,  ydtirs,  &c.   ' 

(^OUn^ei  M^  tlt^wed  ckifl»e  agkitirt  tfie  rdle.  Thes^ 
iniifsiiaioils  <6bk  j^c«  tti  it?^;  whi^  tiie  tanialtii 
ware  in  their  height  Sti  the  northern  {^li^Titices  of 
jhHeti^a^  bttt  the  ^dblhefti  were  riiore  quiet.  S&i^eh 
Catolhki  It  one  bf  the  southern  prothioes.  The  p^o^ 
hibitibti  to  iitipbH  Briiit^  g6ods  in  die  aorthem  pto^- 
Vinced  took  place  ^oine  titee  before  the  entering  ihtd 
the  chartel^rty,  vit.  iwt  Dectmhtr,  1774;  bat  in  StHith 
Caraiiftn  it  did  tet  take  pflace  tiH  the  ist  of  Mttrthl 
Mil  5 J  the  Very  day  Whin  the  charietparty  #as  datid^ 
The  prohibition  e±tehded  to  all  BtHikh  comAiodt^ 
lies^  ami  the^efoife  Ae  iobportaMoti  of  ^R  Wad  not  in  k 
gipea<;er  degree  prohibited  thih  other  good^.  1%e 
(iMdtiff  reverted  a  IWerty  of  taking  a  e^o,  tfaaK  b^ 
mighiMt  go  eoi^ty,  and  Ue  ii^as  at  Hberty  to  take  anj^ 
British  goods  that  were,  not  at  ^e  time  of  ttie  date 
of  the  charierparty,  then  prohibited.  He  would  not, 
I  adnlit^  be  cntinled  to'  - Aeight,  if  at  <he  IJitM  6f  the 
cleanuee  of  Hak  ikip'fae  knew  tkiat  tfa^  ftate  wa^  ft  proi- 
hii^llei  wticie:^  bat  be  w^  not  then  sm$stt  ibf  4ft 
No.  ndtioe  wai  gitto  to^  Umi  oeidjer  colfht'  it  Jiat^ 
been  gf««n;  •  A  siefe  mmoiit  of  a  pn^hiltitlofl  ^otdd 
Bcpt  beitdffieieab  Rnmows  ake*  fitei|fi«0tly  Maitii^ 
tit>iiS9  Ido  fte^eMhp  lfioorr«e«}  Mb  ptt^dex^  MM 
ihmia  ever^Myofl  iiieni>.  The  ^fettdMCitf  slMHOk 
ht^e  fvoved  Ae  fflaintiff  bud  sMHdai  MiWled)i«i^f  itk 
ttomalpiidhlbMom  YhelttMirwledg^  ^  th^fMhflMiW 
was  not  bibaght  bourn  to  ike  i^lafaMlff  ttoM  <M9f 
circumstances.    It  4IA  adi  4p))eftlr  iiftff  hHy-  phtMA 


JcmM, 
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1787.       at  Lk^rpeol  knew  of  it^  or  dial  it  was  aqithealkftlly 

^J^^      ftalad  in  any  newtpapen.    Il  hardlj  ooold  have  been 

knowo^  ton  the  prohibitioii  loelr  place  on  the  1^  of 

Mv^p  and  the  ship  cleared  on  the  SSod,  and  sailed  on 

the  30th  of  March.    The  news  of  the  pnd^hitioii 

conld  not  have  airived  ia  this  Umei    No  ship  ever 

came  over  firom  S<mM  CarMma  in  tweojty-two  days. 

If  he  had  notice  at  9!!  to  bar  him  of  freight,  he  shook! 

have  had  it  before  he  cleared  the  vesseL     If  there 

.was   great  probability  of  the  koowl^ge,  I  admit 

there  mig^t  be  ground  for  a  new;  trial;  bat  that 

is  no  tthe  case.     Though  there  might  have  beea 

some  reason  for  the  plaintiff  to  ofpreAtfint  there  waa 

a  prohibition^  that  was  not   suflBcienL    If  he  had 

thought  the  salt  would  have  been  useless^  he  wonlcl 

hardly  have  been  so  foolish  as  to  carry  it.    The  chief 

evidence  which  was  relied  on^  as  proving   that  the 

owners  had  knowledge  of  tt^e  prohibition,  was  the 

letter  written  by  Kent,  dated  the  8OU1  of  March  t  bat 

surely  his  observations  in  that  letter  are  fonned  oo 

mere  surmises  and  suppositions ;  it  does  ihH  shew  ,aa j 

knowledge  of  that  fact.    The  liberty  to  carry  goods 

would  have  been  nugatory,  if  the  plm^tiff  ooialid  aoi 

carry  salt^  because  salt  alone  was  notparticqiasly  pro* 

hibitedy  but  all  British  goods. 

The  plaintiff  was  prohibited  to  load  a  cargo  of  rice, 
not  pn  account  of  haviag  salt,  on  board*  but  be- 
cause there  was  a  gemral  frMbition  iauport  la  Emg^ 
l^aJL  Qven  if  he  had  come  vriih  an  empty  jdup^  he 
could  not  have  brought  back  a  cargo  of  riee*  The 
plaiiitiff 's  liberty  to  take  goods  to  CaraHma  was  for 
the  d^fifndantfs  benefit^  as  it  enabled  the  plaintiff  to 
bring  hqmtt  defeudaiit's  goods  at  a.  less  freight  than  if 
the  plaintiff  had  gone  empty*  The  ^^Bfendant  waa 
eqiiaUy  bound  to  take  notice  oft  the^rohibitiott^  mA 
should  not  have  given!  a  geoenU  .liberty  U»  the  plain* 
tiff,  to  load  a  cargo  of  Brii%$k  goods. 
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' '  With  respecl  to  tbe  qmestion  and  issue,  whether  the        ^7^7* 
voytige  was  abandoned  b  j  the  ccmseiat  of  both  portiesi       Wutu^w 
nothing  was  shewn  in  evidence  to  prove  sach  aban^^       iSm.. 
donmoii.    The  letter  chiefly  rdied  on  to  prbve  thikt 
the  plaintiff  had  abandoned,  was  tbe  one  dated  the 
£7th  May;  bat  tUs  letter  was  not  under  seal,  and  was 
therefore  no  release  or  cancellation  of  the  chartcfrpeU'ty/ 
which  was. under  seal*    But  putting  thifi  out  of  the 
iiuestion,  and  looking  to  the  mere  fact)  I  contend  that 
this  letter  did  not  abandon  the  plaintiff's  right  to 
freight.    The  plaintiff  t>nly  states  therein,  that  he  was 
pipeYen ted  from  hiding  a  cargo  of  rice  by  the  restraint 
of  princes ;  the  contract  therefore  would  only^  thereby 
I  be  dissolved  as  to  the  taking  in  a  loading,  but  not  as  to 

I  ihejreight.  '  At  all  events,  it  was  a  mistake  of  the  law 

j  only,  and  not  a  voluntary  relinquishment.  • 

L  Bearcrafif  in  support  of  the  rule.    The  only  question 

,  in  this  case  is,  whether  the  issues  were  properly  dis- 

cussed at  the  trial,  and  whether  a  proper  verdict  Was 
found,  according  to  the  evidence.  I  contend  that 
such  was  not  the  case*  On  the  face  of  the  declara«- 
lion  the  plaintiff  has  stated,  what  we  insist  on ;  namely, 
that  he  was  at  liberty  to  take  au  outward  cargo;  that 
he  did  do  so,  and  arrived  at  the  place  of  destination  ; 
that  he  was  ready  to  receive  a  lading  for  defendant, 
but  that  he  was  hindered  by  the  then  rulers  cyf  Charles 
Town,  from  unloading  the  salt^  or  receiving  a  loading 
for  the  defendant.  He  then  say«,  he  was  obliged  to 
sail,  and  return  without  a  cargo.  By  the  evidence  ad*' 
duced,  it  was  dear  that  before  the  plaintiff^  cleared 
from  Liverpool,  the  prdiibitiGD  aa  to  the  importMaoii 
of  salt  was  known  to  him.  The  letter  written  by  Kmt 
on  the  d9th  Mareky  shews  that  H  was  considered  as  a 
smuggling  transaction*  The  protest  was  against  the 
shsppecs  of  the  salt,  as  having  lest  the  |iomeward 
voyage;  and  it  was  throng^  their  dcfimlt.^ 


#^itti« 
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I7S7:  B^UmHp  on  Ad  tame  ftMe.    Tbt  plaintiff  thould 

not  mcortft  aajr  dwig.  The  plaintiff  was  oerUinhr  at 
libertf"  ia  4ake  an  ootwaid  brand  caif^o ;  bat  lie  dionMI 
ka^e  aQ  aotad  at  not  to  loie  the  defabdadt  ^t  bcwfi% 
of  a  teium  cargo*  Tlie  plaiadfiff  Was  never  in  a  sitoa- 
lion  to  peoeiTe  a  mfaom  caigo^  m  he  had  ndver  lUiIaiad- 
ed  bit  ialu  The  filaklliff  mmt  not  to  have  ire^ht  for 
the  salty  if  be  «ras  not  pemrftted  to  unhiad.  He  cobK 
aiderod  the  ooiltraot  at  ai  an  end,  beoawte  ha  conld  nM 
Iond{a)» 

(lO  k  dim  toe  tp^ait'  fitMt  Ifr.  JMk*  .AiMrilV  |nq[^  boola  Ii6«f 
tUfwoOni  vitdtltnaMdi  Imt  it  «lio«ld  ••«■  that  the  nte  wis  ite* 
dttxged.    11i«  argviMnta  of  Um  connad  may  be  found  vwfiiL 

1788- 

jy^^^^l^  Fletchbr  agaimt  SvrroN. 

A  will,  direet-  ff^HE  following  irtit  a  ease  for  dhft  opwicki  of  the 

SLtM  to  be  Court,  €tt.-— This  was  an  action  for  monej  had 

Iri!^*'!^!^  and  received  by  the  ddendtal  to  and  For  the  me  of  the 

ertatei  to  hu  plaintiff*    The  aaute  oame  on  to  be  iri^  at  d^  Sit* 

wife  (or  life 

and  after  he^  tings  after  EiuUr  Tewi  176^/  at  QalUhall;  lAmiim^ 
L^^.  ^^^  ^  Hon.  Mr.  JnMice  Btdkry  whett  ih^  jary 
fy  *t2^"7'  found  a  veidict  for  die  i^aialiff^  damages  1 4/«^  and  ootto 


inff  wocwSf  Tis* 

**igi9eUi.  w.  401.  tubject  to  the  opiaion  ^  tha  eoaifl  on  the  AiHoar-r 
f^^^H^iir  ing  case :  that  lA^^UMm  IVt^^dmardf  being  aeited  In  fee 
>b?  ttTLf^  ^^  '^^  aadUvided  eightieth  parte  tir  tbares  pf  the  btfild* 
mUOmreBi^^mf  iogs  ^  pretfiitat  balled  the  Cem  Mhrlmiy  io  the  city 
monkainthe  of  LMicm,  and  of  divert  othdr  fitehdld  and  pertoaal 
;;;;!f^^  ettateti  made  hit  wU^diAed  Wth  JMarM^  1766^  daly 
riS^T^bTA*  QaetA^cdia  Iba  prdseace  of  threes  «ritoNtbi»-  ia  the  fol- 
Tided  i^eqoai'  kmiag  nHndt  0^''  t^  MaHhm  W^dimariv  af  Sroadl* 
iSindi^''^*  ''cl^^.lhiadii«^v£#fid0«rd(yiMlm^^  latt  WiU  anA 
5JJ2y*iSSSt  ^^^•••wwwrtfaaltllowetb^aNiwettnqrd^btotobc^pMdv 
in  tbe  laid  four  <<.#t|d  ifen  i  |^loil«f|^  ^oo4*Md^  aqr  W^ 
Com  MaiUtto  **  hodidMHd  goodie  H^^>  UBMly  dnd  Jeweto^^  al  mj 

**  hontet  at  Jtom/iNid  apd  loadba^  with  M(M.  to  hw 

'^  OM  dialKJtAl,  aa'she  almil  diinh  fit;  I  give  on  aa^ 

"*  nuity,  to  bd  paid  to  Mtn^  IfMrnmrd,  my  wifcr.af 

100/.  every  year^  by  fVm»  Morley^  out  of  the  profits 


S.S.  and 


li 
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it 


Sll«9#l^ 


|OQp/.  to  be  le#  in  Jdi^  taad^y  during  lifr  lifa*  fbr  l)i^     Fji^i^^i^ 
"^  fi^  aad  i^urpp^  ;  w4  ^bo.  ^  giv^  tp  itfill  $9idMnf 
^'  fVogdmrd  tb^  profit  pf^y.&w  fbai^  i«  A^^Cw^ 
^'  J^frk^i  during  J^r  Vf^i  aJ^9  t^f  40i:Qiwaa(id  iiffails 

"  l>Wg  .">  y^^'  fl^w*  M».  A^  wW  of  J%,  4ko4  paoprtj 

*'  lU^l  S^ejeffn  Cmmnf  iq  WiUnqg,  in  jtb«  countjr 
''  Jforfofk,  w4  mj  fi4?0nM«Wfl  teia4,i«  Ui^  pw¥  pf 
"^  Downkam  ;  wA  «48o  Wjr  illrt^t^  ^n  tJ^e  p^b  /pf  Wef^ 
''  ^pn^  in  ttie^iQoiii^y  pf  ^fnifajg^n;  aad  ^l^o  my  #a# 
'^  X^\A  ixx  (b^  JleQU>^y  MwiMd  qf  ^Iwier^m,  in  tbe 
''  fp^pty  pf  ^tmlinf (JQif ;  m4  ^alw);  my  ^»tiif«  to  Uno 
^^  cpoQty  ^iWfirpfichf  wd  (^wn  of  Wimmki  mi  wy. 

''  be  W  "994  W  9«Rk  4uiiMMti^»  m4  Jlfiv^  fVogduwd, 
**  piy  wi^  tp  bavf  tim  ipootte  dwiog  bfr  tif«  only,  of 
"  Ibis  wd  ihfi  fi^t^^9  before  mQ9liioii«4»  cAd  after  ber 
"  de^aae  it«  fpllp^p ;  IgmtitM^  Wwtherl^f  fWf  m^ 
"  pliew,  the  income  ofmyfourikiirtti  in  the  Corn  Market,, 
^^  for  his  natural  life,  and  all  the  rest  of  my  estates,  with 
*'  all  moni^  «»  Mtpck^  ^nd,  i^  W.  J^Qrl^*$  kandh  ^  my 

*^  otMKmmtWf,tQ^^JIii/9iM 

<«  i^  ^ailwr4,ff.Wmlml^i^  fTmtkvl^.awl  W.  Wem^ 
' '  th^l^f  9Somf^  wd  fk\sm  #Jik#i  ^nd  wU  ofmymlfk^e  nk- 
**  QQtM^Uiifa$fUhA*/Mim90kvm»ly,dimn^ 
<'  «ad,pC  tbiit.ipy  Iwiwiftand^teiimncttiW  I  leaM «jr 
''  wjif<9#  M^ry,  Wmi^9iti^  «iMQtttrU*    In  witoeas.  Sbo/' 
tb«i  tb^  t(jitotoir  nft^rwWU  died  witbomt  iitii#^  Iwybig 
hi*  widpvi  4f#ry.  ffofi^ri^  Md  M#iM«p  ffte^r^ 
and  ilgii,;4f|icfaw  ((1^  .aiilM  :gC  <be  tMMMv)  bk  qp^ 
betf9i  alive  i4  tbe  tim  of  Jbii  daathi  tbat.tbe  jridwr> 
Af«fy  FFoodB'iir^,  died,  and  JI^UAm  JfaaOatl^,  aftor 
tbf  dmtb  pf  ibA  wid»w»  baQafnfi.«ciacd.of  and  enjoyad . 
tba  ftaid  fpar  «bam  Mig  Ub  life,  unta  tbe  «tl&  of : 
Octoker,  1787»  M  vkMb  dagr  he  died.  havii«  fini. 
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56D  CASBS  IN  TH£  KING'S  BENCH, 

1788.       made  his  last  will  and  tedtament  in  writing,  dalj  exe- 
R.mBM     cuted,  by  which  he  gate  to  Wm.  Loveday  the  sum  of 
10/.,  and  all  the  rest  of  his  estates^  real  and  personal, 
be  bequeathed  to  Wm.  Hetcher,  the  plaintiff,  and 
Mary  his  wife,  for  their  natural  liTes,  and  the  life  of 
•the  survivor  of  them ;  that  the  defendant  is  treasurer 
and  paymaster  to  die  proprietors  of  the  Com  Market ; 
that  he  has  reoeived  half  a  yearns  dtrideDid  on  the  said 
foiir  shares,  add  has  the  same  still  in  his  hands^ 
that  this  auction  was  brought  by  consent  of  all  parties 
to  try  whether  the  reveEsionary  interest  in  the  said 
four  shares  passed  under  the  devise  to  ££»•  Aioss, 
EUt,  MaUard,  JuMik  Weatherly,  Joi.  Wmtherly,  and 
Wm.  Wtaiherly*     The  question  for  the  opinion  of  the 
court  is,  whether  the  reversionary  interest  in  the  said 
four  shares  parsed  under  the  devise  to  EHz.  Snow, 
Eliz.  Mailard,  Judith  Weatherly,  J08.  Wtaiherly,  and 
Wm.  Wtatkarly.     If  the  court  shall  be  of  opinion  thai 
the  reversionary  interest  did  not  pass,  the  verdict  to 
stand }  but  if  the  court  shall  be  of  opinion  that  the 
reversionary  interest  did  pass,  then  a  verdict  to  be 
entered  for  the  defendant. 

Shepherd,  for  the  plaintiff.  The  question  in  this 
case  is,  whether  the  testator,  by  this  residuary  clause 
in  his  will,  conveyed  the  reversionary  estate  in  the 
Com  Market  to  Eliz,  Smw  and  others  therein  named. 
I  contend  that  the  reversionary  estate  did  not  pass 
thereby.  I  admit,  that  if  the  words  of  the  will  had 
been  a  devise  of  **  all  the  rett  rfmy  eeiate,**  that  would 
have  <sonveyed  a  fee  in  the  estates  in  general,  be- 
cause this  is  a  tecfanicml  term.  But  in. this  case  there 
is  a  material  difference  between  the  woird  '^  eitate  *'  and 
**  eetiUee/'  Here  the  testator  uses  the  word  **  estates^ 
Tbetestaton  by  the  preceding  pin  of  his  will,  shews 
that  he  J&A  not  intend  the  revessionary  estate  to 
pass; he tMes4be word  '^•estate  "  before<as  the  specific 
thing,  and  not'  the  interest  in  Ae  devise  to  his  wife^ 
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he  cited  Cro  Car.  447 ;  1  Fez.  2&6,  and  Throgmorian        1788. 
V.  fVrighi,  S  Wilu  414.  PiI^k 


Sed  per  Cubiam.  The  residuary  clause  in  the  Smitok. 
will  conveys  a  reversionary  estate  in  Eliz.  Snow,  and 
the  others  therein  named.  The  cases  cited  are  not  in 
point*  The  one  in  Fezey  tamed  upon  a  distinction 
between  the  words^  an  estate  in  such  a  place,  and  an 
estate  generally.  In  TUley  v.  Swuan,  East*  T.  1746, 
and  in  Cro.  Car.  447.  the  word  estate  there  stood 
coupled  with  several  chattel  interests.  The  testator 
here  directs  all  his  debts  to  be  paid,  which  could  not 
be  done  unless  all  his  estates  were  liable. 

Verdict  for  defendant. 

1788. 

HartiiBY  against  Dixon.  _  — 

^  TrmUy  Term. 

^■IHE  plaintiff  brought  an  action  of  auumpnt,  for,  ^  ifapiesor 

goods  sold  and  delivered  to  defendant,  and  also,  m^  ^loe 
for  monies  lent,  &c.    The  defendant  first  of  all  plead-  ISJ^'^uJ^I^. 
ed  the  general  issue;  and  after  issue  was  joined,  he  toiypiea,  ora 
pleaded  as  follows  :-«And  now  at  this  day,  that  is  to  ^  if  mch 
say,  Saturday,  the  5th  day  of  July,  comes  the  said  de»  S^^^^^! 
fendant  by  his  counsel,  and  says,  that  the  said  plain-  ^^^^^^ 
tiff  ought  not  ftirther  to  maintain  this  action  against  mdaliy,  and 
him  the  said  defendant,  because  he  says,  that  after  tiffwaTatea-' 
fVedneiday  next  after  three  weeks  of  the  Holy  Trinity  ^•'W* 
last  past,  from  which  day,  until  Thursday  next  after 
the  morrow  of  All  Souls  next,  unless  the  justices  of  our 
lord  the  king,  assigned  to  hold  the  assizes  in  and  for  the 
county  of  York,  should  first  come  on  the  fifth  day  of 
July,  at  the  Castle  of  York,  in  the  said  county  of  York, 
the  action  aforesaid  is  continued,  to  wit,  on  the  24th 
day  of  June  last,  the  said  plaintiff  then  using  and  ex- 
ercising the  trade  or  business  of  a  dealer  and  chapman, 
became  bankrupt,  and  a. com  mission  of  bankrupt  under 
the  great  seal  of  Great  Britain,  issued  out  against  him, 

(«)  Sea 9 All, as.  ^mut,U$.  4  Emi^WL  3  7Wtf.237.   7  Smi,hS. 
15  Eati,  622.    Hoii,  C.  N.  P.  172.    4  TamU.  754. 
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1 788.  ukd  the  sakl  plaiatiff  was  ihereupov  found  and  dechred 
bankniptf  under  some  or  one  of  the  statntes  made 
concerning  banknipts ;  and  afterwards^  to  wit^  on  the 
28th  June  Fast^  being  the  day  appointed  for  choosiog 
assignees  of  the  estates  and  effects  of  the  said  plain* 
tiff,  under  the  said  commission^  fV.  5.  and  J.  H.  were 
duly  chosen  assignees  of  the  estate  and  effects  of  the 
said  plaintiff;,  and  an  assignment  of  the  estate  and  ef- 
fects of  the  said  plaintiff  was  afterwards,  on  tbe  said 
£8th  day  of  Jtfiif  j,  duly  made  and  executed  by  the  ma- 
jor part  of  the  commissioners  in  the  said  commission 
named  andautborlzed*!  unto  the  said  ff.  S*  and  J.  H., 
according  to  the  direction  of  the  said  statutes  made 
concerning  bankrupts^  some  or  one  of  them ;  and  this 
the  said  defendant  iai«ady  to  verify  ;  wberefore,&c.prays 
judgment,  if  the  said  plaintiff  ought  further  to  maintain 
this  action  against  him,  &c.  To  this  plea  the  plaintiAf 
demurred  generally,  and'defendant  joined  fn  demnrrer. 

Wood,  for  pTainliff.  This  ptea  is  bad.  The  causes 
of  demunrer  are  not  stated,  as  this  beiiig  d  plea  puts 
daiien  continuance,  and  a  dilatory  plea,  they  need  not 
Ee  stated.  2  Ldl  fioynt.  1015.  I  Ld:  Raym.  331.  The 
objections  are,  that  no  venue  is  laid ;  that  there  appears 
to  be  no  date  to  the  commission ;  nor  bn  whose  petition 
the  commission  was  granted,  nor  what  authority  was 
given  to  the  commissioners ;  nor  that  the  assignment  to 
the  assignees  was  under  seal :  a  plea  jntii  darien  (tMlA- 
nuauce  must  have  a  venue.  Freem.  1 1 21  The  plea  is  also 
bad  in  substance ;  for  itdon't  say  that  plaintiff  was  a  tra- 
der»  and  got  his  living  by  Buying  and  selling ;  but  it  only 
states  that  he  was  dealer  and  chapman,  which  are  wkirtf' 
not  mentioned  in  the  statutes  concerning  bankrupts. 

Chambre,  contra.  A  plea  |mts  darien  cotUinuance, 
ih  a  plea  in  bar.  Defendant  was  a  stranger,  and  not 
privy  to  the  proceedings  in  the  bankruptcy;  how  cooM 
lie  state  them  i  / 

The  CoMt  wM  in«IiliMtagaliiBt  the  fdi»s$  M^^ 
defendant  had  leave  Vo  amend. 
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Rex  against  Morgan*  ^7^^' 

Eatier  Term. 

THE  defendant  was  convicted  on  the  5  Ann.  c.  14,  ^  cohtUsUoh 
under  a  conviction,  which  stated  the  infonnation  bAtm,  c.  14, 
to  have  been^  that  the  defendant  ''  did  kill  a  hare  and  ^^^J^  ^^' 
destroy  the  game ;"  and  the  evidence  to  have  been,  J^jJ^***^"* 
that  the  defendant  "did,  with  certain  dogs,  called  hwe/'UbMl. 
hounds  and  greyhounds,  kill  and  destroy  one  hare/* 

Plamer  moved  to  quash  the  conviction,  on  the  ground  , 
that  the  offence,  as  stated  in  the  conviction,  was  no 
offence  against  the  5  Ann,  c.  14«  The  evidence  of  it- 
self certainly  brought  the  offence  within  the  meaning 
of  the  statute ;  but  the  evidence  cannot  extend  the 
offence  further  than  that  stated  in  the  information* 
The  fact  charged  in  the  information  is,  that  the  *'  de- 
fendant killed  a  hare  and  destroyed  the  game/'  Now 
the  words  of  the  5  Ann,  c.  14,  are  prohibitory  against 
keeping  or  using  a  gun.  Sic.  to  kill,  and  not  against  kill' 
ing.  The  defendant,  for  all  that  appears  in  the  infor- 
mation, might  have  accidentally  killed  the  hare.  Kill- 
ing in  the  night,  or  in  the  snowj  is  an  offence  against 
the  statute ;  but  then  the  offence  must  be  so  charged. 

The  conviction  was  admitted  to  be  bad  by  the  other 
side,  and  the  court  ordered  the  same  to  be  quashed. 

Conviction  quashed. 


VOL.  11.  «   P 
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1789. 

MoMiw  TVm. 

lo  %ft  acUoo 
•gainst  A  tins- 
tee  vader  a 
compoettioa 
deM  (bttureeii 
liw  aele&flUnt 
A-B^and  Int 
creditors)  fof 
the  aiDoaot  of 
pfoiatiirs  (a 
creditor's)  di- 
Tidends  (the 
deed  reciting 
that  the  debtor 
was  indebted  to 
the  seyeral  cre- 
ditors whose 
debts  were  set 
opposite  their 
aames  in  the 
schedule  an- 
nexed to  the 
deed,  and  the 
deed  covenant- 
ingtopayaspe- 
cine  ratio  of  the 
debts)  y  it  is  no 
defence  to  say, 
that  the  plaintiff 
did  not  4et  the 
amount  of  his 
debt  opposite 
to  his  name  in 
the  scheddle. 
It  is  sufficient 
to  render  the 
defendant  lia- 
ble, that  he  had 
notice  of  the 
amount  of 
plaintiffs 
claim  before 
action  (a) . 


Danibl  against  Saunders. 

TkEjCLARATION  in  covenaat  on  an  indenture  or 
coTppositipD  ^e^  of  three  parfs,  dated  ^be  £3d 
Qjf  June,  1 78^^  Ixetween  IV.  Ward  of  the  first  part,  tke 
said  defead^pt,  e^  OKe^itor  of  Ward's,  of  the  second 
part,;  ^dal]  o^hcr  the  joiat  ^o4  separate  creditors  of 
\h^  $^id  fV.  W.,  who  l^y  thamselves^  their  respective 
partpers,  pjr  p^ber  p^9oq  or  persons  on  their  behalf, 
and  by  them  or  any  of  them  respectively  lawfully 
authorized,  should  seal  and  deliver  the  said  indenture, 
of  the  third  part ;  one  part  of  which  said  inden- 
ture, sealed  with  the  seal  of  (he  sa^d  defendant  and 
W,  W.,  he  the  said  plaintiff  now  brings  here  into 
court,  the  date  whereof,  &c. :  reciting  that  the  s^d 
W.  W.  Yi9A  possessed  of  and  intitled  unto  divers 
househpld  gpods  and  furniture,  stQc|c  in  trade,  debtf^ 
and  eQjects  :  and  also  of  ^  messuage  ojc  tenei^ent, 
with  the  shop  ^nd  appurtenances  therei^nio  belonging, 
and  other  messuages,  and  in  the  said  indenture  describe 
ed ;  an^  aho  further  reciting  thaf  the  $aid  ff.  W.  was  »»- 
debfed  to  his  saicf  several  creditors  in  thp  several  and 
respective  sttsfu  of  money  mentioned  an4  set  opposite  to 
tfieir  seperal  npmes  in  the  schedule  to  the  said  indentufre 
under-written,  which  he  was  unable  to  pay  and  satisfy  ; 
and  also  further  reciting,  that  at  a  meeting  of  the  said 
creditors  therein  mentioned,  the  said  defendant  pro^ 
posed  and  agreed  to  secure  and  pay  to  the  said  several 
creditors  of  the  said  W,  W,  'a  composition  or  sum  of 
7s.  6d*  in  the  pound  on  their  several  and  respective  debts, 
in  full  discharge  and  satisfaction  thereof,  at  three 
equal  payments  of  2s.  6d.  in  the  pound,  as  in  the 
indenture  mentioned,  [stating  them,"]  which  proposal 
and    composition    they   the    said   several    creditors 


(a)  Sec  Hmrry  r.  fFaU,  widow,  1  Bam.  and  AU,  103.    2  Siark.  Id5. 


Savndbiw. 
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ptesent  afc  sueb  maetiag  agreed  to  aceept ;  and  tbcie.        1739. 
upo0.  and  in  otder  to  iadeauiify  th^  said'  defendant       ^ij^ 
agaimak  tbe  pajmnenb  of  the  said  eemposiUon,  or  s«n»        agahmt 
of  7s,  fid  in  the  ]Bound,  in  maoner  afovesaid,  it  was 
agreed  tkat  tbe  said  W.  W.  sbouldi  and  weuld  asstgD 
and  make  oven  all  bis  said  estate  and  efiects  unto  tbe 
said  defeudaoty  in   the   maimer  tberein  and  hereiiK- 
aAer    nientimiedL     It  was    b|y   the    said    indentiue 
anongst  obber  things  witaessed,  that  in  parsuance  of 
the  laidi  agnsement,  and*  for  the  purposes*  aioaesaad, 
and  in  oQnsideratiqn  oi*  the  cowenant  thereinafter  con- 
tained, by  and  on  the.  part  and  behal€  of  die  said  ds^ 
feadaAl  to^  be  perfoiassd ;  and  alsA  for  and  in  eeo-i 
sidtration-  of  the  sam  of  IGiu  oi  ht«f«l  money  of  Gmat 
^4fUamt  tcf  hifn  tbe  said  fV^  W.  in.  hand  paid  bj  the 
s^  defenda«^  aA  01  beftise'  the  seiding  and  delinery 
ef  \jcm  ^^  ^ndepiurf^.  the  receipt  wiwae«>f  waa  theiehgK 
aebnewledgad :  He  the  said  W\W.  bniytiwiy  soM^ 
a9^g««d»  tmaafeitcd^  vbA  set  owo^  and  by  the  aatd 
vB4m$'Wi^t  ^  (fti  the;  vefnesA,  and  bgr  and  wiJdK  die 
^WMkf  direolioiv  a«d  aftpointoieal  of:  his  said  sereral 
csedNoaH.  testiAsd  by  theikr  b«ing  made  patti^  to  and 
seatjlig^  and  deUveri^g  9S  the  said  indeatiife)  hatgainv 
$eU»  Mtigp^  trijus^  and  set  oiien  wBto  Ihe  said  de- 
fendao^  hiSi  execiitos%>  &o«^  ^  bis  propeity  in  inden* 
tore  menUonedy  \9l(a%ngit;']\  Hoihsme:  and  to  hoU^  re^ 
ceive  and  take  the  saidpropcety,  and aU  and  singular 
other  the  premises;  thereby  bavgai  ned^  sold,  andas^ 
sigaedji  m  menbioaed  or  iotended  ao  to  be,  and  evety 
part  asdl  parcel  tbeieo^  with  tibeur  and  every  of  their 
apfwrtuasacesi;  and  the  said.  defendiEuit^  hia  Mscootora, 
fae^  from  thsncefidrtb,.  as  and  tat  his.  and  thnr  wna 
psopen  goods  amd  ebaMels  for  &wan,  and  ix»  ast  fall, 
anqple^  and  benefichil  manner,  and  as  fttUy  and  eflbo^ 
tuaHy^  to.  all  intents  and  pni poses,  as  the  said  IT.  M^. 
could  oe  might  base  hdd^  pesscaeeijb^  or  enjoyed  ibm 
same,  in  case  ther said  indentuee  had  jSM^lieen  made; 

29  2 
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1789.       and  it  was  by  the  said  iadeatiire  amongst  other  thing* 
^J^^      further  witoeased,  that  for  the  coosideratioDs  aforesaid^ 
•g'*^       and  in  further  pursuance  of  the  aforesaid  agreement, 
AUNDBM.     ^^  ^^  ^^^  defendant,  for  himself  his  heirs,  &c.,  did 
covenant  to  and  with  the  said  several  cieditors  of  the 
said  9V.  tV.,  parties  to  the  said  indenture  of  the  third 
parti  and  to  and  with  each  and  every  of  them,  and  the 
executors  and  administrators  of  each  and  every  of  them, 
in  manner  and  form  following,  that  is  to  say ;  that  he 
the  said  defendant,  his  executors  or  administrators, 
should  and  wotald  well  and  truly  pay  or  cause  to  be  paid 
unto. the  $aid  woeral  creditors  of  the  said  W.  W.,  their 
respective  executors,  admimistratorsj  or  assigns,  the  rate 
or  $um  of  7  s.  6d.  of  lawful  money  of  Great  Britain,  for 
every  pound  or  90s.  of  their  several  and  respective  debts 
or  sums  of  money  then  justly  due  and  owing  to  them 
respectively,  'by  and  from  the  said  W.  W,,  and  which 
debts  were  set  opposite  to  their  respective  names  and 
seals,  in  the  said  schedule  thereunder  written  ('not  ac- 
counting any  interest  for  the  same,  or  any  part  there- 
of) by  and  at  three  equal  payments,  in  the  manner 
and  proportions,  and  on  the  days  and  times  there- 
in  and   hereinafter  mentioned,  that  is  to  say,  &c.: 
as  by  the  said  indenture,  relation  being  thereunto  had, 
will,  amongst  other  things,  more  fully  and  at  large 
appear :  and  the  said  plaintiff  in  fact  says,  that  by 
virtue  of  the  said  indenture,  he  the  said  defendant  af- 
terwards, to  wit,  on  the  2Sd  day  of  June,  in  the  said 
year  of  our  Lord  1786,  entered  upon  and  took  posses- 
sion of  the  said  property,  and  all  and  singular  other 
the  aforesaid  premises,  according  to  the  form  and  effect 
of  the  said  indenture,  to  wit,  at.  Sec* :  and  the  said  plain- 
tiff in  fact  further  says,  that  he  the  said  plaintiff,  ,be- 
fore  and  at  the  time  of  the  making  of  the  said  indjen- 
(ure,  was  one  of  the  creditors  of  the  said  fV.  W^.  toa 
great  amount,   to  wit,   to  the   amount  of .  800/.  of 
lawful  money  of  Gr^  Britain,  and  at  the  time  of 
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makiDg  of  the  said  indenture  did,  by  himself,  seal  1789. 
and  deliver  the  same,  and  subacribe  his  name  in  the  Daniel 
$aid  schedule  in  the  said  indenture  mentioned,  as  one  saunobri. 
of*  the  said  creditors  of  the  said  W.  fV.  parties  to  the 
aforesaid  indenture,  and  was  and  is  one  of  the  parties 
thereto,  to  wit,  at^  &c..  of  all  which  said  premises  he 
the  said  defendant  afterwards,  to  wit,  on  &c.  there  had 
notice ;  and  although  the  said  plaintiff,  as  such  credi- 
tor as  aforesaid,  hath  done,  performed,  and  fulfilled 
every  thing  in  the  eaid  indenture  contained  on  his 
part  and  behalf  to  be  done  and  performed,  as  such 
creditor  as  aforesaid,  to  wit,  at,  8cc.  aforesaid,  yet  pro^ 
testing  that  the  said  defendant  hath  not  done,  per- 
formed, &c. ;  in  fact,  the  said  plaintiff  says,  that  he 
the  said  defendant  became  liable  to  pay  to  the  said 
plaintiff,  at  and  after  the  rate  of  7s.  6d.  of  lawful 
money  of  Great  Britain,  for  every  pound  or  twenty 
shillings  of  his  said  debt,  so  due  and  owing  from  the 
said  fV*  W.  to  the  said  plaintiff  as  aforesaid,  on  the 
days  and  times,  and  in  the  manner  and  proportions,  as 
in  the  said  indenture  is  particularly  mentioned  and  set 
forth ;  and  although  die  said  rate  or  sum  of  7^*  6d,  for 
every  pound  or  twenty  shillings  of  the  said  800/.  so 
due  and  owing  as  aforesaid,  amounted  to  a  large  sum 
of  money,  to  wit,  to  the  sum  of  300/.  of  like  lawful 
money ;  and  although  the  said  £4th  June,  1787,  in  the 
said  indenture  mentioned,  is  long  since  past,  yet  the 
said  defendant  hath  not,  alUiough  often  requested  so 
to  do,  yet  paid  the  said  sum  of  300/.  or  any  part  there- 
of, to  the  said  plaintiff,  on  the  days  and  times,  or  in 
the  manner  and  proportions  in  the  said  indenture  men- 
tioned, or  at  any  other  time,  or  in  any  other  manner 
whatsoever,  but  the  same,  and  every  part  thereof,  re- 
mains wholly  due,  in  arrear,  and  unpaid,  contrary  to 
the  form  and  effect  of  the  said  covenant  in  the  said, 
indenture  contained^  to  wit,  at,  &c. 
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1 7B9-  Pleaa,  non  eUfaeiwn ;  and  for  fttftdker  flea,  a€tm 

j^^  because,  piotealiBig  thml  the  «aid  jplaintiff,  befove  or  aC 
^v^  the  time  of  ihe  making  of  ihe  aaid  ftBdeotare,  wms  mmA 
nor  is  one  of  the  creditors  of  J)b«  said  Wi,  9F.,  m  the  aaid 
plaintiff  hath,  in  lis  aaid  deckvatien  above,  allc^ged  ; 
nevertheless,  for  plea  an  this  behalf,  the  ftmd  defendant 
aays,  tkat  there  ism^i,  nor  Met  «km,  eaeg  Jebi  or  mm  of 
mot^mhai$oever  set  appotite  io  tie  wuke  and  teal  of  the 
taid  flakUif  m  the  .jotd  ecieiak  in  tie  mid  indemtwne 
mentioned;  and  this,  &c. 

Rcjplication  to  second  jplea,  pmciadi  Mon^  Wcaase 
that  befoie  and  at  the  iime-of  the  ^'^^^^ of  the  isaid 
indenlure  in  the  aaid  dedaration  sientiDDed,  tke  aajd 
/F.  IT.  was  jttsiljr  and  tru^  indebted  onto  ifce  smi 
plaintiff  in  the  «am  of  994/.  S$.  of  iawful  mosey  of 
Great  Britain^  to  wit,  at,  itu;.  afoiesaki :  »id  the  mid 
jdaintiff  further  saith,  that  the  siaid  ^.  JF.  being  00  i^ 
debted  to  him  the  said  plaintiff  as  aforesaid,  he  the 
said  plaintiff  afterwaide,  te  mil,  on  the  aaaie  day  ami 
year  aforesaid,  at,  tic.  afovesaid,  dnly  eftc6cniad  the 
said  mdeutare,  and  ddy  sealed  laod  deUtered  the  aamc^ 
and  then  and  there  set  his  name  to  the  said  sdiediile 
then  and  there  written  uader  the  said  indenture  as  such 
creditor  of  him  the  eaid  W.  W.  as  aforesaid ;  and  the 
said  plaintiff  farther  My 8,  that  tbe  said  plaintiff,  «i  the 
time  of  the  sealing  and  exeoutiAg  of  the  said  Mden- 
ture,  not  knowing  the  piecise  «am  wlicrein  the  said 
W.  W.  fitood  indebted  to  him  the  said  plaintiff,  he  the 
said  plaintiff  then  and  there  omiitied  to  sbt  opposite  to 
his  nam^  in  the  said  sebedafe,  the  amount  of  his  said 
debt;  but  the  said  jpLsintiff  fivlher  aaiih,  that  atfkeiv. 
wards,  and  before  the  exhibiting  <of  the  biU  of  Ae 
plaintiff,  to  wit,  on  tibe  same  day  and  year  afbieaaid 
a^  &c*  aforesaid,  he  the  said  defendant  had  notro  «£ 
the  said  amount  of  the  said  debt,  and  that  the  sum 
amounted  to  the  sum  of  9Q4d.  8«.  as  aforesaid,  and  was 
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then  and  there  requested  by  the  said  plaintiif  to  pay        1789' 
the  said  dividend  of  7s.  6d.  in  the  pound  to  the  said       daribl 
plaintiff,  but  the  said  defendant  then  and  there  refused     saun^rs. 
to  pay  the  same  to  the  said  p1aintiff|  to  wiU  At#  Si^c. 
aforesaid;  and  this  the  said  plaintiff  is  ready  to  verify  ; 
wherefore^  &c. 

Demurrer,  and  joinder  in  demurrefA 

Chambre,  for  defendant.  The  objection  to  the  re- 
plication is,  that  by  it  the  plaintiff  shows  that  he  is 
not  in  a  situation  to  sue  the  defendant.  By  the  terms 
of  the  deed,  no  creditor  became  a  party  to  it,  unless  he 
set  the  amount  of  the  debt  opposite  to  his  name  in  the 
schedule.  The  plaintiff's  debt  does  not  appear  on  the 
face  of  the  schedule :  wef  cannot  depart  from  the  strict 
letter  of  the  deed.  The  defendant  in  the  present  in- 
stance is  not  the  original  debtor,  but  merely  a  third 
person :  he  should  be  favoured.  His  covenant  was  to  ' 
pay  a  specific  ratio  of  the  debts,  and  not  a  proportion 
of  the  produce  of  the  effects.  He  is  in  a  degree  a 
surety. 

Baldwin,  for  plaintiff.  The  defendant  has  not  been 
prejudiced  by  the  plaintiff's  not  setting  his  debt  oppo- ' 
site  iiis  nafHe.  The  defendant,  &t  the  time  of  execut- 
ing the  deed»  knew  that  the  plaintiff  was  a  creditor, 
and  he  had  subsequent  notice  of  the  amount  of  his 
claim. 

Et  TEt  Curiam.  The  plaintiff's  bein^  a  creditor 
at  ih€  time  of  ex^cbting  the  deed,  made  him  a  party 
to  the  deed.  Defendant  had  notice  of  the  amount  of 
pkhttif*  alafaii. 

Judgmtoi  for  plaiiltiff. 
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.  1790.  Stevenson  agtunst  York. 

Bj  a  charter-  T^BCLA  RATION  in  covenant  on  a  charterpartjr, 

pwtf.^onder  ^g  follows :  that  whereas,  by  a  certain  charter- 

freighter  was  at  party  of  afireiirhtment  indented  and  made  the  £Oth  of 

ke^he  ship  June,  1788,  at,  8cc.,  between  the  said  plaintiff  (by  the 

MheTlSSS?  «**"*«  ^^  description  of  T.  W.  S.,  master  of  the  ship 

and  deUretj  or  vessel  called  the  Vernon,  burden  600  tons  or  there- 

portly  ten  dayt 

each,  bendet  a  abottts,  DOW  in  the  river  of  Tkame$,  outward  bound, 

ofdajsUmited  ^^  ^  cargo  of  merchandize  to  New  York)   of  the 

forberatajat  one  part,  and  the  said  defendant  (by  the  name  and 

the  same,  or  aa  >^      '                                                      ^  «' 

inanj  of  them  description  of  Mr.  T.  F.,   of  London^  merchant)  of 

aa  need  ahonld  «,                                        i»i*«««i                           «> 

nqnin :"  the  the  Other  part,  one  part  of  which  said  charterparty  of 

ton  oMopelled  affreightment,  bearing  date  the  day  and  year  afore- 

to  pat  into  an  said,  and  sealed  with  the  seal  of  the  said  defendant, 

intermediate 

port  of  her  the  said  plaintiff  now  brings  here  into  court.     It  is 

S^and  dis-  *  witnessed  that  the  said  master  had  granted  and  let, 

d^in,a^the  ^^iA  the  said  merchant  had  hired  and  taken  the  said  ship 

ingdeudned  to  freight   for   the  voyage,    and   on  the  terms  and 

daya there, and  Conditions  following,  that  is  to  say:  first,  the  said 

^!!^ mmSan  ^^^^  ^^^  covenant,  promise,  and  agree,  to  and  with 

ten  dm  at  the  the  said  freighter  by  the  said  charterparty,  that  the 

port  of  deli^e* 

ry,  in  an  action  said  ship,  being  tight,  staunch,  and  strong  and  well- 

wtr^^waa'^'  manned,  tackled  and  provided  fit  for  merchants*  ser- 

held,  that  ^  yjoe  and  the  vovage  therein-after  mentioned,  should, 

maator  conld  a^    o                                                   ' 

not  recover  on  after  the  discharge  of  her  said  outward  cargo  at  New 

for  mon  than  Yorkf   and  being   fit   and   ready  to   receive  goods, 

the  ten  daya  de-  thefg  load,  receive,  and  take  on  board  her  from  the 

mnrrage,  at  9*%  '                 * 

perdaT,  at  the  said  freighter,  his  correspondents,  factors,  or  assigns^ 

the  covenant  '  &t  anv  wharf  where  the  said   freighters,   agents,   or 

noteztending 

to  the  payment  of  deamrrage  beyond  ten  davi  at  each  of  the  porta  of  loafing  and  db- 
chaige;  and  abreach,  avernng  that  the  plaSntuTdid  not  pay  5/.  per  day  for  demomge  for 

the  extra  delay  beyond  the  ten  daya  at  tibe  port  of  defiverf,  and  for  the  delay  at  Ariitol,  aa 
well  aa  for  the  demurrage  for  ten  daya'  delay  at  the  port  of  detiTery,  waa  heb  bad  (a). 


(«]  See  A^Mtu  on  Shippiog,  4th  ed.  194.    3  0^9^%  Commercbl  Lav. 
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assigns  should  order,  (provided  she  coald  go  along*        1790. 
side  such  wharf  with  safely)  a  fall  and  compleat  car-     stbtbhson 
gp  of  staves,  oil,  pot^ash,  and  other  lawful  goods  and       ^'*^ 
merchandizes)  which  he  or  they  should  or  might  think 
fit  to  load  and  pat  on  board  the  said  ship,  not  exceed- 
ing what  she  could  reasonably  stow  and  carry,  over 
and  above  her  tackle,  apparel,  provision  and  furniture, 
and  therewith  directly,   as  wind  and  weather  would 
permit,  sail  and  return  to  the  port  of  London  or  Bris^ 
iolf  as  she  might  be  ordered,  and  unload  and  deliver 
to  the  said  freighter,  his  agents  or  assigns,  all  such 
staves,  oil,  pot-ash,  and  other  goods  and  merchan- 
dizes which  should  or  might  have  been  by  him  or 
them  laden  on  board  the  said  ship  at  New  York  afore« 
said,  agreeable  to  bills  of  lading,  and  so  on  such  de^ 
liverihg  end  her  voyage  (the  perils  and  dangers  of  the 
seas,  and  restraint  of  princes  and  rulers  during  the 
voyage  always  excepted) ;  and  the  said  master  further 
agreed  that  the.  said  ship  should  lie  at  New  York  for 
taking  on  board  her  said  cargo,  and  at  London  for  de- 
livering the  same,  seventy  running  days  in  the  whole, 
if  not  sooner  discharged;   and  also  should  on  her 
homeward  voyage,  stop  at  Falmouth  forty -eight  hours 
for  orders ;  in  consideration  whereof  the  said  freighter 
did  covenant,  promise,  and  agree,  to  and  with  the  said 
master,  by  the  said  charterparty,  that  he  the  said 
freighter,    his   correspondents,    factors,    or  assigns, 
should  and  would  fally  and  completely  load  the  said 
ship  at  New  York,  aforesaid,  with  a  cargo  of  staves, 
oil,  pot-ash,  and  other  goods,  and  receive  the  same 
out  of  her,  at  the  port  of  London,  in  manner,  and 
within  the  several  days  and  times  above  limited  for 
doing  thereof,  or  days  of  demurrage  thereafter  men- 
tioned; and  also  should  and  would  well  and  truly 
pay  or  cause  to  be  paid  to  the  said  master,  in  full,  for 
the  freight  and  hire  of  the  said  ship  for   the  said 
voyage,  io  manner  following,  that  is  to  say ;  for  butt 
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1790.  sUTVft  at  therale  of  lixteeD  pounds  tteriing  per  Ukni* 
9imTBNio«  Muid ;  for  pipe  stav^a^  at  the  rate  of  foar  pooMls 
ip^^  seven  teen  shillings  and  six-peooe  per  thoasaiid  $  f»r 
hogshead  staves,  at  the  rate  of  three  poonda  fifteen 
shillings  per  thoasand ;  for  barrel  staves,  at  the  rate 
of  two  poonds  seven  shillings  and  six-pence  per  thoa- 
sand ;  for  oiU  at  the  rate  of  fortj  shillings  steriiag  per 
ton ;  for  pot*ash,  at  the  rate  of  thiltv*fiire  slulliogB  sler- 
ling  per  ton ;  and  finr  all  other  goods  freight  as  cnstoniA^ 
ry ,  together  with  th^  cnstbrn^  prilnage  and  pierage ; 
and  thai  the  mid  freight  Aomld  be  paid  at  the  egpiraiiom 
of  tmo  numthifr^m  the  mdd  ehip^e  r^poH  at  the  Cmeiiam 
House,  London;  and  Uutlg^  the  said  fneu^er  did  coneetU 
and  agree  thai  it  shmtld  be  iaerfnlfor  the  mid  Jireighiwr, 
hii  factors  or  assigns,  to  hetp  the  said  sAijf  oH  denssunsge 
at  her  loading  and  delivery  pofts^  ten  days  eueh,  (beude 
the  dayi  above  limited  for  her  stay  nt  the  mine)  or  ae 
manlf  of  them  ds  need  should  require ;  and  he  the  said 
freighter  did  accordingly  cevefiant  and  agrei  to  fuy  to 
the  mid  master  for  every  datf  of  such  dettfUion,  ike 
sum  or  value  of  Jive  founds  sterling  per  day,  eH^th  day 
daily,  as  the  same  should  grow  due,  any  thing  aforesaid 
to  the  contrary  notwithstanding,  (as  by  the  said  ehar- 
terparty)  reference  being  thereto  had,  will,  amongst 
other  things,  more  fully  appear ;  and  the  said  plain* 
tiff  sayfc  that  the  said  ship  being  tight,  staunch, 
and  strong,  and  well  manned,  tackled,  and  provided, 
fit  for  olercbants'  service;  and  the  voyage  contracted 
for  by  t^e  said  charterpariy  was,  after  the  making 
of  the  said  charterparty,  and  after  the  discharge  of  her 
said  outward  cargo  at  New  York  aforesaid,  to  wit,  on 

the  nineteenth  day  of  September,  in  the  year  afc»e« 

• 

said^  ther^  ready  and  fit  to  receive  goods,  wheraof  the 
said  defendant  then  and  there  had  ndtice  (  and  the 
said  ship  did  for  the  tskitg  on  board  her  snch 
cargo  ai  is  mentioned  in  the  said  charterparty,  lie  at 
New  York  aforesud  for  a  long  space  of  time,  to  wit^ 
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fbr  the  «&id  space  of  seventy  runniag  day§  by  the  said  1790. 
chaiter|MUty  limited  for  the  taidng  oo  board  her  Mid  stt^uoMi 
caigo^  and  deUvering  the  same,  aot  being  sooaer  dis*  ^^* 
patched^  doiwg  whvck  tiooe  the  Mid  ship  did  there 
laadt  jreceive^  and  taJoe  aa  board  her  fnnn  the  said  de- 
feodanty  his  conespoiuhntsv  factors^  <Nr  aaaignsi^  a  full 
and  comipleat  cargo  of  staves^  pot-ash^  aad  such 
other  lawful  goods  aod  merchandize  as  be  or  they 
thought  fit  to  load  and  put  oa  board  har»  ooteacceed- 
iug  u4iat  she  could  reasonably  sto#  and  eanry^  over 
and  above  her  tackle,  appfarel,  {^oviiuOQ)  alid  furai^ 
tmre.;  and  tbe  said  plaintiff  farther  sliys  that  the  said 
ship  did  directly  afterwairdsi  as  sooki  as  wind  and  wea^ 
ther  would  penuit^  aail  and  proceed  with  the  teid 
cargo  from  Niw  Y»rk  afoitesaid,  toiTards  and  for  FaU 
mamth  aforesai^y  in  order  that  «be  mij^ht  there  stop  aad 
wait  for  orders,  according  to  the  said  charterparty ; 
but  that  by  reason  of  the  perils  and  dangers  of  the 
leas  in  course  of  her  said  last-iAeationed  voyage,  the 
said  ship  was  afterwards,  to  wit,  on  the  25lh  day  of 
January,  in  the  year  of  our  hotd,  1 789,  heceesarily 
obliged  to  put  it^  and  dad  accordingly  put  ia  at 
Briitol  aforesaid,  whereof  the  said  defendant  after- 
wards, to  wit,  on  &c.,  lastafioresaidt  there  had  notioe ; 
aad  the  said  plaintiff  further  says  that  the  said  defend- 
ant baviog  then  and  there  ordered  a  part  of  the  carga 
so  laden  on  board  the  said  ship  at  New  York  aforesaid, 
to  be  delivered  at  Briu^l  afbrelaid,  akid  the  residue 
thereof  to  be  delivered  at  Landing  ;  the  said  ship  dU 
Ue  ^  Bristol 'i^reBaid^J^  thtfWfOie  4^  unloading  and 
Selivermg  m$ch  fMM  of  the  $aid  carga  a$  ma$  isa  M^dned  to 
be  delivtred  there,  for  a  long  9pace  ^time^  to  wU^for  ike 
epaee  of  tern  running  dafs,  beiag  so  long  kept  •on  de^* 
munage  at  Bristol  aforetoid,  by  the  said  defendant 
his  factors  or  assigns*  duitag  which  last-^entiooad 
tiiae  the  said  ship  did  Uiere  aaload  atid  ddiTttr 
to    the    said     defendant,     his    factors    or    assigns, 
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1790.  gueh  part  of  the  said  cargo  as  aforesaid;  and  that 
Stbtbnson  having  so  delivered  the  same  and  sailed  from  Bris- 
^f^Hl^^  tol  aforesaid  for  the  said  port  of  London,  with  the 
residue  of  her  said  cargo ;  the  said  ship  afterwards, 
to  wit,  on  the  24th  day  of  June,  in  the  year  last  afore- 
said, arrived  therewith  at  the  said  last-mentioned 
port,  and  being  on  that  day  reported  at  the  Cus- 
tom House,  London,  was  then  and  there  ready  to  have 
unloaded  and  delivered  to  the  said  defendant,  his  fac- 
tors or  assigns,  the  residue  of  her  said  cargo,  whereof 
the  said  defendant  then  and  there  had  notice ;  and  the 
said  plaintiff  further  says  that  the  said  defendant,  his 
factors  or  assigns,  did  keep  the  said  Mp  on  demurrage 
at  the  said  port  of  London,  a  certain  other  long  space 
of  time,  to  wit,  the  space  of  twentyfour  days  longer j 
during  which  last-mentioned  time  the  said  ship  thd  there 
unload  and  deliver  the  residue  of  her  said  cargo  to  the  said 
defendant,  his  factors  or  assigns,  and  so  on  such  de- 
livery ended  her  said  voyage ;  and  the  said  plaintiff 
in  fact  says,  that  although  the  money  due  and  pay- 
able to  the  siBiid  plaintiff  from  the  said  defendant,  for 
the  freight  of  her  said  cargo  so  laden  on  board  the 
said  ship  at  New  York  aforesaid,  and  delivered  out  of 
her  at  the  said  ports  of  Bristol  and  London  respec- 
tively, calculated  after  the  respective  rates,  and  in  the 
manner  in  the  said  charterparty  mentioned,  amounted 
in  the  whole  to  a  large  sum,  to  wit,  the  sum  of  seven 
hundred  pounds,  and  the  customary  primage  and 
pierage  that  accrued  during  the  said  voyage  amounted 
to  another  large  sum  of  money,  to  wit,  the  further 
sum  of  eighty  pounds,  making  together  with  the  said 
sum  of  seven  hundred  pounds,  the  sum  of  seven  hun- 
dred and  eighty  pounds  of  lawful  money  of  Great 
•  Britain,  whereof  the  said  defendant  ailerwards,  to 
wit,  on,  &c.,  at,  &c.,  aforesaid,  had  .notice ;  »id 
although  the  space  of  two  months  ilrom  the  said  ship*s> 
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report  at  the  Custom  House,  London,  is  long  since       1790. 
elapsed,  yet  the  said  defendant  hath  not  (although    STBYsytoN 
often  requested)  paid  the  said  sum  of  seven  hundred       'yoex 
and  eighty  pounds,  or  any  part  thereof,  to  the  said 
plaintiff,  but  hath  hitherto  wholly  refused  and  neg- 
Ijected  so  to  do,  and  the  same  and  every  part  thereof 
still  remains  and  is  wholly  due  and  unpaid  to  the  said 
plaintiff,  contrary  to  the  form  and  effect  of  the  said 
charterparty,  and  of  the  covenant  so  made  by  the  said 
defendant  in  that  behalf  as  aforesaid :  and  the  said  plain- 
tiff in  fact  further  saith  that  the  said  defendant  did  not 
during  the  rapecHve  times  the  said  skip  was  so  kept  on 
demurrage, by  tke  said  defendant,  his  factors  or  assigns, 
as  aforesaid,,  pay  to  tke  said  defendant  or  kis  assigns  for 
every  day  of.  such  detention,  tke  sum  or  value  of  five 
pounds  sterling  per  day  eack  day,  daily,  as  the  same  did 
grow  due,  or  any  .part  thereof,  nor  hath  he,  although 
often  requested.  Sec.,  at  any  time  since,  hitherto  paid 
the  same  or  any  part  thereof  to  the  said  plaintiff,  but 
hath  hitherto  wholly  refused  and  neglected  so  to  do ; 
and  the  same  and  every  part  thereof  still  remains  and 
is  wholly  due  and  unpaid  to  the  said  plaintiff,  con- 
trary, fitc. 

Plea,  taking  issue  on  the  first  breach  as  to  the  pay- 
ment of  the  freight,  8ic. ;  and  to  the  second  breach 
defendant  demurred,   and  plaintiff  joined  in  demurrer. 

Wood,  for  the  defendant.  The  objection  to  the 
second  breach  is,  that  it  is  not  warranted  by  the  cove- 
nant. The  plaintiff  has  declared  to  recover  5L  per 
day  for  54  days*  demurrage,  whereas  he  should .  only 
have  declared  for  10  days'  demurrage  at  the  port  of 
London.  He  admits  there  was  no  demurrage  for  any 
delay  at  New  York,,  but  proceeds  to  state  that  the  de- 
fendant delayed  the  vessel  10  days  at  Bristol,  and  €4 
days  at  London.    Now  the   covenant  is  only  for  the 
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1790%       pajPBiett  of  ^/.  per  day  if  dMit  shonU  be  10  days'  db^ 
S9«wmmof^  maiTOge  at  Ihe  ports  cS  delmiy ;  tbere  b  no  coveBaat- 


9^       for  Ae  peyaieBt  of  6/.  per  d«]^  far  apy  fovtlMr  dei 

rege^  The  pbtaliff  mt  compdkdi  to  poft  iafto 
Bri0tol^  bafe  nodiiDg  is.  said  of  the  paynea*  of  deaMv- 
rage  fbr  aaiy  delay  ikwre.  Bri§6^l  migbl  have  hcen» 
bol^  was  aot»  dM  appointed  perk  of  dtliwiT.  The^ 
bneoch  of  the  covenaai  assigiied^  is  geaeraH  11ie> 
plftMitiff  mi^b  haare  waived  any^  difficaky  ki  tbia  rea- 
per! bjp  atsigaing  a  genend  Weaeh^  ftv  not  mdoadiiig: 
Vftfaua  the  M  days^  and  hare  dechued  at  5i.  per  daj^ 
fist  the  10  d^a'  deaaamge  at  Lmubm.  file  jwy^ 
waold  ha(re  then  gi^en^hini,  i^ ail probabtUtty,  a  vm* 
diet  for  the  estm.  deoHuarag^  beywd'  the  lO  Aaya' 
delay  ali X«a<io«  ,*^  and  trith  rotpeot  lathe  demumge 
t»  JgfMle/^  the*  plahsitiff  eook^  aoi  mcover  it  ii»  an 
oetipn:  te  the  covenant;  heshoitU  havebBongbt  mm 
aal*eii>  of  aaanoipnt  («>. 

Manyat,  for  the  plaintiff.  The  question  is  as  to  the 
eonstraetton  of  the  covenant  for  payment  of  demurr- 
age. Tile  word?  of  the  covenant  are,  that  the  freighter 
shall  be  at  liberty  ''  to  keep  the  said  ship  on  demurr- 
'*  age  at  her  loading  and  delivery  ports,  10  days  each, 
"  (^tsMk  the  days  above  Kmited  for  her  stay  at  the 
**  same)  or  as  many  of  tHem  as  need  should  require/' 
the  fre^hter  covenanting  to  pay  for  every  day  of  such 
detention,  5l.  per  day.  It  may  be  contended,  that 
ftom  thie  covenant  the  defendant  was  at  liberty  to 
keep  the  ship  more  than  10  days  on  demurrage ;  at 
eil^er  the  ports  of  discharge  or  defi'very,  00  payment 
of' 51.  per  day,  snch  a  liberty  would  be  implied,  and 
such  a  construction  would  not  militate  against  the  er- 
press  tetter  of  the  covenant.    Brittot  was  a  port  of  de- 


■T'  «■  ■  ■*J.f''         »  •   •    m  Wt     >m    fm 
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livery  ^  ^Bd  it  if  expressly  ipeptiQued  in  the  ctiiirt^p viy       ^790v 
as  9D^.    Tb/e  l^al  effect;  and  me^kDMPig  of  tjlie  <?pvQQjani     srf^^aioBi 
is  such^  that  it  woald  be  necessarily  meant  tho^t  4||       ^^IJ^ 
was  to  be  p^i4  fpr  WJ  further  delay  than   10  days. 
There  never  is  a  different  rate  of  demurrage  for  gene- 
ral deonmage  and  particular  4^^*    The  jmry  vonld 
give  the  51  p^r  dfty  beyond  the  IQ  dayi^i  as  tl^e  cove-* 
nant  fqi:  tb^  pay^gient  pf  the  5t  per  day  during  th^ 
^0  d?ys  would  be  the  mea^vre  pjf  thei^^  verdict.    Tbn 
r^  o(  demui^ag^  ifi  iQ.  prpportiqi^  tp  what  tb^^  ship 
might  bmve  earaed  if  it  had,  be^n  upon,  beic  vojiage* 
^qU.  A^b.  848j|  pi  10..     Ey^P  supposing  tbei  cpustruC' 
tipu  is  i^aAQ^t.  tb/?  pla^nti^  yet  hf  musfc  have  jiidg*' 
m^nt  t^  a  ci»ri;s49  es^t^Qt^  as  tljK^  ^hip  w«^s  d^t^aed  foi: 
part  of  tbfi  ti(u^  md^r  the  ppv^ju^i^t  ^yffrn^d  in  tbp 
d(^c]af:atio^    For  the  pbjectioM  is  mi^§}g[  fox  wap* 
of  form,  and  the  defendant  has  Bot  assigned  a  special 
cau^^e  of  deipanrer.    The  plaintiff  avers   the  breach 
under  a  scilicet.      1  Black.  490.      Say.  220.     2  Stra. 
1005. 

Wood^  in  reply.  The  objection  is  not  for  want  of 
form.  Plaintiff  declsures  on.  an  entire  bAeacb>  in  ^t 
non*paym^nt  of  deniurrag^  for  the  del^^y  aA  Bristol^ 
whereas  Lon4on  was  the  port  of  deliiLery.  T^e  we^ 
not,  by  the  tcpn^s  pf  the  chmrterparty,  Iq  be  twp^porto 
of  delivery.  luan  actiop  ofcoven^ntAwh^pie  f,g^l^ra) 
breach  is  assigned^  if  it  be  fs^uUy  in  any  par^.  it 
must  fail  as  to  the  wbpl^f 

* 

Et  per  Curiam.  We  ipc^t  Ippk  tp  the  vwi^  of 
the  covenant,  which  oqIv  is  for  th^  mj^m^tof^^ 
p^  day  for  so  many  out  of  10  days*  demurrage,  at  If^ 
York,  or  Lowrfon,  or  nyBryitc^f^  if  th^t.wa«  thesbip^'s 
delivery  port.  There  is  no  c^tv^^pt  fqr  any  pajw^^ 
for  any  further  demurrage.  How  can  we  say  that  the 
jury  would  gjive  5l.  per  d^y  for  ajyj;  fisher  demun:a|;e 
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1790.       beyond  the  .10  days  at  each  port  i    The  obj 


M>KVBN80N     18  to  the  substance  of  the  breach,  and  not  to    die 
r^       fonn. 

Jadgment  for  defiendanC. 

Under  a  proyi-  The  plaintiff  afterwards  bronght  another  action 
piirty,*that  *  under  the  above  charterparty ;  and  amongst  other 
shMM  tteu  breaches,  assigned  that  the  defendant  did  not  compleat 
New  York  for  her  cargo  at  New  York  and  receive  the  same  oat  at 
htf  cugo,  and  London  within  10  days,  besides  the  10  days  allowed 
ddh^ring  ttw  f^  demurrage,  but  on  the  contrary  detained  the  saoie 
■AIM,  twentjr     11  days  longer.     The  defendant  demurred  to    this 

rvBiiiiiff  days  *'  ° 

in  the  wliole,  if  breach ;  and  the  Court  held,  that  by  the  terms  of  the 
charged/'  ihe"  charterparty  the  freighter  was  to  have  70  days  for 
t^^tor  loading  at  Nev  York,  and  70  days  for  unloading  at 
thew  pnrpoeet   London ;  otherwise  from  what  day  would  the  days  of 

seren^r  days  at    ,  .  .         , 

each  place.        detention  commence  r  and  gave 

Judgment  for  defendant* 


i790.  Thb  Kino  agcdnst  Tavlor. 

In  aconyiction  fllHE  defendant  was  convicted  under  the  2  Geo,  IT. 
2  Geo.  2,  e.  2$,  o.  26,  sec.  4,  in  the  penalty 'of  10/.  on  the  follow- 

liw  a  KaTln^"  '°8  conviction  :— Be  it  remembered,  that  on,  &c.  at 
the  rirer  the  Public  Office,  No.  i,  ff^elt  Close  Square,  in  the 

JTktHtsi  for 

hife,  without  parish  of,  8cc.  G.  S,  and  M.  C,  two  of  the  overseers 
^S!T^  ^^  rulers  of  the  company  of  wherrymen,  watermen 
""*  "^T"'^  ^^^  lightermen,  using,  occupying,  and  exercising  any 
the  evidence  In  rowing  upon  the  river  of  Thamet,  betwixt  Grave$end 
thatthedefend-  ^^^  f^indtor,  appointed  by  virtue  of  the  statutes  in 
boat^forUra^^  that  case  made  and  provided,  come  before  me,  J.  S. 

Esq.  one  of  the  justices,  &c.,  assigned,  8cc.,  being  the 
eounty  and  place  where  ihe  offender  hereinafter  men- 
tioned was  found,  and  give  me  to  understand  and  be 
informed,  that  P.  Taylor,  of,  8ic.  mast-maker,  did  on 
the  said,  t^c.  cause  his  servant  to  row  or  work  a  certain 
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boat,  called  a  skiff*,  upp$i  the  river  Thames,  in  the  said  I7f)0. 
parish  of,  8cc.  for  hire  or  gain,  him  the  said  P.  T.*s  said  the  Kino 
servant  not'  being  authorized  by  law  so  to  do,  contrary,  agaifut 
&c.  whereby,  and  by  force  of  the  statute  in  that  case 
made  and  provided,  the  said  P.  T.  forfeited  for  his  said 
offence  the  sam  of  ten  pounds  of  lawful  money  oF 
Great  Britain,  for  the  use  of  the  pooro^  the  said  com- 
pany ;  and  the  said  G.  5.  and  M.  C  pray  that  the  said 
P.  2*.  may  be  convicted  of  the  offence  aforesaid,  ac- 
cording to  the  form  and  effect  of  the  statute  in  such 
case  made  and  provided ;  and  thereupon  afterwards, 
on,  &c.  at  the  parish  of,  &c.  he  the  said  P.  T.  after  being 
duly  summoned  in  this  behalf,  appeareth,  and  is  pre- 
sent before  me,  the  justice  aforesaid,  in  order  to  an- 
swer the  said  complaint  ;  and  having  heard  the  same, 
he  the' said  P.  T.  is  asked  by  me  the  said  jiistice,  if  he 
can  say  any  thing  for  himself  why  he  should  not  be 
convicted  of  the  premises  above  charged  upon  him,  in 
form  aforesaid,  who  pleadeth  that  he  is  not  guilty  of 
the  said  offence ;  nevertheless  I,  the  said  justice,  now 
on  the  said,  &c.  at,  &c.  do  proceed  to  examine  into 
the  truth  of  the  said  complaint  in  the  presence  of  the 
said  G.  S.  and  M.  C,  and  the  said  P.  T. ;  and  there- 
upon, now  at  this  same  time  and  place  last  aforesaid, 
one  T.  IV»,  a  credible  witness  in  this  behalf,  cometh  be- 
fore me,  the  justice  aforesaid,  to  prove  the  said  charge 
contained  in  the  said  information  against  the  said  P.  T., 
and  before  me  the  said  justice,  upon  his  oath  on  the 
Holy  Gospel  of  God  to  him  then  and  there  by  me 
the  justice  aforesaid  administered,  deposeth,  sweareth, 
and  on  his  oath  aforesaid  affirmeth  and  saith,  that  on 
fVednesdajf  preceding  the  said,  &c.,  he  saw  the  said 
P.  T.'s  servant  row  a  boat  called  a  skiff  on  the  river 
Thames  from  Wafping  Old  Stairs,  loaded  with  a  ship's 
top  and  trussell  trees,  down  the  said  river,  and  that 
the  said  servant  said  he  was  going  down  to  the  ship 
Nanc^  in  Bow  Creek  with  the  said  top  and  trusse 

VOL.  If.  ^  9 
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1790.       trees;  and  tberenpon  oow,  at  this  aaoie  tkae 
THTloia    place  last  aforesfrid, «.  P.,  another  credaUe  wUnees  ia 


egaifui       this  behalf  cometh  before  m^  the  jodtice 

Taylor 

and  before  me«  upon  bis  oatb  on  the  Holy  Grospel  of 
God  to  him  itien  a^d  there  by  i^e  the  justice  afoie- 
said  adipiniftered,  4epo0€ih»  sweareth^  and  on  his  oath 
aforesai4  ai&rmeth  and  saitb,  th«t  two  days  precediag 
the  said,  Sec,  be  3aw  a  top  in  the  said  P.  T/s  boat, 
called  a  skiff,  aX  Wapg^ng  Old  Stairs,  aloogaide  the 
causeway,  and  saw  her  go  away  (torn  the  stairs  rowed 
by  a  peirsoa  pained  John,  aged  about  seyenteea  6r 
eighteen  years,  who  passed  for  a  servant  to  the  ssud 
P.  T,,  and  saw  him  the  said  J.  S.  without  low  water, 
to  the  outside  of  the  tiers  of  shipping ;  that  the  charge 
of  a  waterman  to  carry  the  same  top  and  tressel  trees 
from  Waffii^^  Old  Stairg  on  board  the  said  ship  in 
Bow  Creek,  would  be  2t.  or  thereabouts  :  and  the  said 
P.  T.  being  as]ced  by  me  the  said  justice  if  he  has  got 
or  can  procure  any  evidence  to  conti^dict  the  proof 
aforesaid,  he  the  said  P.  T»  does  not  produce  nor  does 
he  say  he  can  procure  any  eTidepce  to  contradict  or 
impeach  the  same^  nor  does  he  say  any  thing  in  bis 
own  defence  touching  and  concerning  the  pi^eoiises 
aforesaid,  but  he  the  said  P.  T.  admits  that  his  said 
servant  J.  rowed  his  skiff  with  the  top  and  tressds  on 
the  said  Wednesday  last,  before  the  fifth  of  this  instant 
month    of    February,  on  board    the  Nancy^   as   he 
thought  he  had  a  right  to,  and  ever  had  done ;  and 
the  said  P.  7'   does  not  pretend  or  alledge  that  his 
said  servant  J.  had  served  for  the  space  of  seven 
years,  or  for  any  other  time,  to  any  waterman,  wherry- 
roan,  or  lighterman,  or  that  his  said  servant  J.  is  one 
of  the  trinity -men,  fisher-men,  ballast-men,  or  persons 
employed  in  rowing  or  any  ways  navigating  western 
barges,  mill    boats,    chalk  hoys,  faggot  and  wood 
lij^htfers,  dung  boats,  or  gardeners'  boats,  in  such  man^ 
ner  as  has  been  accustomed  and  is  allowed  and  le^ 
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served  by  a  certain  act  of  parliaineiit  iMde  in  tb«  1 1th       !79(>. 
and  l^tli  years  of  the  reign  of  King  WiUiam  IH.,  in-     TiaTiCtNo 
titnled.  an  act  for  tlie  explanation  ttnd  better  execn-      Jff"^^ 
tion  of  former  acts  made,  toucmftg  watamen  and 
whatymen  rowihg  on  the  mer  Thaumi,  and  for  the 
better  ordering  and   governing  the  aaid  wa/temien, 
whenymen,  and  lightermen  upon  ri!ie  said  nl^r,  be- 
tween Gravesend  and  Windsor ;  nor  does  he  alledge 
any  other  matter  in  has  d^feaee ;  and  thereupon  all 
attd  singular  the  said  pieaiBes  being  examined  and 
beard*  and  by  me  the  said  justice  fully  understood, 
and  niatufe  deliberation  being    theireapoQ    bad^    it 
teanifisfltly  appears  to  me  the  said  juatioe,  and  I  do 
adjudge  and  decide,  that  the  said  P.  T.  did  unlawfioUy, 
on  the,  &c.,  cause  his  said  servant  J.  to  row  and  work 
upon  die  said  river  Thamesp  in  the  said  parish  of,  &c., 
a  certain  boat  called  a  skiff,  for  gain,  him  the  said 
servant  J.  not  being  authorized  by  law  so  to  do,  con- 
trary, &c. ;  and  I  do  therefore  adjudge  and  decide  that 
the  said  P.  T,  is  guilty  of  the  prembes  above  laid  to 
his  charge,  in  and  by  the  said  information :  It  is  there- 
fore adjudged  by  me  the  said  justice,  that  the  said 
P.  T.  be  convickd,  and  he  is  hereby  convicted  by 
me  the  said  justice,  of  the  premises  charged  upon  him 
in  and  by  the  said  information,  aecording  tb  the  foim 
of  the  aftatute  ih  that  case  made  and  provided,  as 
aforesaid ;  and  I  the  said  jtrstice  do  award  and  adjudge 
t^at  the  said  P.  7.  hath  for  his  said  offence  forfeited 
die  sum  of  lOl.  of  lawfol  money  ^ Great  BWlafft>  to 
be  paid  to  the  said  rulers  and  overseers  of  the  said 
company,  or  to  the  major  part  of  ihem  for  the  time 
being,  to  be  by  them  paid  and  dbiribnted  to  aiM!  for 
tfaa  «ae  ^f  the  p<MHr  of  the  said  company,  aecoidiag  to 
the  form  of  the  statute  in  that  case  made  and  provided : 
in  witness  wWeof,  &c. 

Marriott  moved  to  make  a  role  absolute  to  quash 
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the  conviction  in  ihig  case.  He  urged  that  there 
were  several  objections  lo  it ;  bat  that  the  one  wherein 
he  must  succeed  was,  that  the  evidence  was  insnffi- 
cienty  as  it  did  not  prove  that  the  defendant  worked 
the  boat  for  any  gain  or  reward,  which  was  abso- 
lutely necessary  to  constitute  an  offence  within  the 
meaning  of  the  act. 


Enkine,  contra.  There  is  evidence  suflBcient  to  ii 
that  the  plaintiff  caused  the  boat  to  be  worked  for  hire 
and  reward.  You  cannot  follow  the  man  to  sec 
whether  he  receives  the  hire.  The  defendant  does  not 
deny,  or  call  the  servant  to  prove,  that  he  received 
nothing. 


Sbd  per  Curiam.  The  conviction  is  insujfficient 
it  should  appear  therefrom  that  the  master  did  receive 
some  hire.    It  cannot  be  inferred. 

# 

Conviction  quashed. 


Ward  against  Bird. 


1790, 

A/feA.  Term, 

WliereaiiBet     rviHIS  was  a  motion  for  a  nonsuit,  or  in  arrest  of 
^Sieanacthig  judgment,  on  a  verdict  found  for  the   plaintiff. 

cUum,  oreatei   fjj^  declaration   in  the   cause   stated,  that  plaintiff 

a  power  to  do  >  r 

cerudn  acts,      before  and  at  the  several  times  hereafter  mentioned 

"  except  in  the 

places  hereinafter  mentioiied,*'  and  the  exceptions  are  only  spediied  in  succeeding  clauaes* 

the  party  claiming  voder  a  right  derived  from  such  power,  need  not  negative  auch  ex- 

cepaons(a). 

Where  an  act  of  parUament  prescribes  a  particolar  remedy  for  an  offence,  it  does  not 
necessarily  take  away  the  parties'  remedy  by  action ;  and  where  an  act  prohibited  other 
persons  than  the  scavenger  Irom  carrying  away  dost  from  houses  in  certain  plaoea,  under 
a  penalty  of  10«.  to  be  recovered  before  a  magistrate;  it  was  held  that  the  scavenger  might 
still  have  his  remedy  for  an  injury  in  this  respect  by  action  [b),'—Qumrty  As  lo  what  is  a 
SttfBdent  property  in  a  Uiing  to  maintain  Hveer, 


(a)  SedfM,  observationsof ^MoT,  J.  in  SUek r.Smith,  I  B.  &  ^. 99.  See 
also  cases  on  this  subject,  1  T.  R.  141.    7  T.  R.  27.     1  Lord  Raywt.  12fr. 
(i)  SeelJAirr.543.    2  Bmr.  749. 
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was,  and  from  thence  hitherto  hath  been  and  still  is  a-  1790' 
scavenger,  and  the  business  of  a  scavenger  hath  for  Ward 
and  during  all  that  time  used^  exercised,  followed,  and  ^ird. 
carried  on,  and  still  doth  use,  exercise,,  follow,  and 
carry  on,  to  wit,  at,  &c.  That  plaintiff  so  being  a 
scavenger,  and  so  using,  exercising,  following,  and 
carrying  on  the  said  business  as  aforesaid,  after  the 
making  of  a  certain  act  of  parliament,  made  in  the 
parliament  of  our  sovereign  Lord  George  the  Third, 
now  king  of  Great  Britain^  8cc.,  at  a  session  thereof 
holden  at  fVestmimter,  in  the  county  of  Middksex,  in 
the  !22d  year  of  the  reign  of  our  said  Lord  the  now 
king,  and  entitled  **  An  act  for  better  paving,  cleans- 
ing, and  lighting  part  of  the  parish  of  St»  George, 
Hanooer  Square,  in  the  county  of  Middlesex,  and 
such  part  of  Old  Bond  Street  as'  Kes  within  the 
parish  of  St.  James,  in  the  said  county,  and  for  re- 
moving and  preventing  nubances  and  annoyances 
^  therein,"  to  wit,  on  the  30th  day  of  March,  1787, 
at.  Sec.  aforesaid,  a  certain  contract  was  made  and 
entered  into,  in  pursuance  of  the  said  act,  by  and  be- 
tween G.  fV.,  Earl  of  CoveiUry,  and  others,  naming 

m 

them,  committee  men,  whose  names  were  thereunta 
subscribed,  and  seals  affixed  on  behalf  of  themselves 
and  the  rest  of  the  committee  men  duly  elected  and 
appointed  to  put  in  execution  the  said  act  of  parlia- 
ment, of  the  one  part,  and  the  said  plaintiff  of  the 
other  part ;  for  him  the  said  plaintiff  to  cleanse  the 
paved  streets,  lanes,  courts,  alleys,  mewses,  stable  - 
yards,  and  other  places  and  passages  in  the  said  parish 
of  St.  George,  Hanover  Square,  in  the  county  of  Mid^ 
dlesex  aforesaid,  except  Berkley  Square,  Oxford  Street, 
Park  Lane,  Old  and  New  Bond  Street,  Blenheim  Street, 
that  part  of  Stafford  Stpeet  which  leads  from  Old  Bond 
Street  to  Albemarle  Street,  that  part  of  Piccadillyfrom 
Clarges  Street  end  to  the  .turtipike  at  Hyde  Park  Comer, 


it 

it 


BlIID. 
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179C>.  ondGroroenQr  Square,  for  the  tenn  of  tlMKeyetn^to 
wIkd  ^6  oompuicd  friNas  the  8th  day  of  Jpril,  1787 ;  daring 
vbicb  term  plaiotiff»  by  virtue  of  the  t«id  coBlnct, 
was  entitled  to  the  sole  and  exckMive  privHege  and 
benefit  of  canrying  away  and  diapotiag  of  to  Us  o^fn 
use  a$  hereafter  mentioned,  all  the  coal-dost,  dirt, 
aahes,  cinders,  fiHh  and  soil^  which  sImoM  from  tine  to 
time  lie  or  be  lodged  or  kepi  in  any  dmst-hole,  or  in 
the  areai  or  hosseB  belonging  theteto,  or  in  any  yaids 
belonging  to  such  booses,  and  carried  away  ther^ 
from,  oiktr  iham  eieepi  mch  coal-dustf  dirt^  askeSf  d»r 
deri^fiUh  and  soil,  as  skotUd  dosing  the  hM  term  bejrm 
time  to  tiwse  carried  away  and  Pemotmdb^tktmmur^ 
owners  thereof,  for  his  or  their  awm  prieate  mse,  and  mt 
far  $ale»  Plaintiff  did  thereby  coveoant,  promise,  and 
agree  to  and  with  the  said  oommltlae,  anCfcorised  io 
and  by  tke  said  act,  wad  their  suoceaaors  (among  other 
things)  that  be  plaintiff,  his  execotora  or  adHtioistra- 
tors,  or  some  or  one  of  them,  shonM  and  would  for  snd 
dmriog  and  unto  the  full  end  and  term  of  three  yean, 
to  be  computed  as  aforesaid,  come  one  day  (not  being 
Sunday)  in  erery  week,  or  oftener  if  required  so  to  do 
by  writing,  under  the  hands  of  any  tibree  or  moie  of 
the  said  committee  for  patting  the  eaid  act  in  execo- 
tion,  or  their  successors,  or  under  the  hand  of  Uie  sar 
veyor  or  inspector  lor  the  time  being,  with  a  saffideot 
number  of  servants  and  workmen,  and  also  with  a  nrf- 
ficient  number  of  horses  and  teams,  and  withsnch 
corered  carts  or  other  carriages  as  nhoidd  from  time 
to  tiflK  be  approved  of  by  the  said  committee,  ortbelr 
snccessors,  or  their  surveyor  and  {nspeclor  for  tbe 
time  being,  and  with  no  otfrar  carts  or  carriages  what- 
soever, and  SQch  other  nsefril  and  necessary  utensib, 
materiab  and  things,  as  should  be  dso  approved  of  ^J 
the  said  oommittee  or  then*  sueoessors,  into  all  sod 
every  the  pa^ed  streeU  and  other  places  wfthin  the 
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limils  aforesaid^  and  take  up  and  put  into  covered  1790. 
carts  and  carry  away,  all  the  coal-dust^  dirt,  ashes,  wIrd 
cinders,  filth,  (and  soil  aforesaid ;  and  also  forthwith        ''i'^'**' 

'  '  •  '  Bird. 

from  time  to  time  cany  and  dispose  of  all  such  coal- 
duBt,  dirty  cinders,  ashes,  filth  and  soil,  to  or  upon  one 
or  laore  proper  laystall  or  laystalls,  or  other  convenient 
place  or  places,  to  be  provided  for  that  purpose  by 
the  said  plaintiff,  his  executors  or  administrators,  or 
some  or  one  of  them,  such  laystalls  or  places  not  to 
be  within  the  said  parish  of   St.  George,   Hanover 
Square,  as  by  the  said  contract  (amongst  other  things) 
more   fully  appears;   and  by  means  of  the  several 
premises  aforesaid,  plaintiff  before  and  at  the  several 
times  hereafter  in  this  count  mentioned^  was  entitled 
unto,  and  of  right  ought  to  have  had,  and  still  of  right 
ought  to  have,  the  sole  and  exclusive  privilege  and' 
benefit  of  carrying  away  and  disposing  of  as  afore- 
said, all  such  coal-dust,  dirt,  ashes,  cinders,  filth  and 
soil  as  aforesaid,  to  wit,  at  Wettmimter  aforesaid,  in 
the  county  aforesaid;  and  although  plaintiff  hath 
always,  from  tlie  time  of  making  the  said  contract, 
hitherto  well  aad  truly  performed  and  fhlfiUed  the 
same  in  all  things  therein  contained  on  his  part  and 
behalf  to  be  performed  and  fulfilled,  to  wit,  at  Wett- 
miiuter  aforesaid^  in  the  county  aforesaid,  yet  de- 
fendant well  knowing  all  and  singular  the  premises^ 
but  contriving  and  wrongfully  and  unjustly  intending 
to  injme  plaintiff,  and  to  deprive  him  of  a  great  part 
of  the  said  coal-dust,  ashes,  cinders,  filth,  and  soil 
which  he  was  so  entitled  to  carry  away  and  dispose  of 
as  aforesaid  during  the  said  term  of  three  years,  and 
whikt  plaintiff  was  so  entitled  unto  and  had  such 
privilege  and  benefit  as  aforesaid,   to  wit,   on  the 
l9Jdk  day  of  AprU,  in  the  year  of  our  Lord,  1787«  and 
Oft  divers  other  days  and  times  between  that  day  and 
th«  day  of  ejKbibitiDg  the  bill  of  plaintiff  against  de- 
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]  790.  fendanty  at  Westmituter,  in  ibe  county  of  Middlesex , 
Ward  wrongfully  and  unjustly,  fraudulently  and  deoeitfally^ 
a^ahut  without  the  licence  or  consent,  and  against  the  will  of 
plaintifT;  carried  away  divers  large,  quantities  of  the 
last  mentioned  coal-dust,  dirt»  ashes,  cinders,  filth  and 
soil,  to  wit,  100,000  cart  loads  of  dust,  8lc.,  of  a 
large  value,  to  wit,  &c.,  which  plaintiff  was  entitled  to 
carry  away  for  his  own  use  and  benefit,  by  virtue  of 
the  said  contract,  and  converted  and  disposed  thereof 
to  his  own  use  the  said  last-meotioned  coaUdust,  dirt, 
ashes,  cinders,  filth  and  soil,  not  being  dust,  diri^ 
ashes,  cinders fJUth  and  soil  carried  away  by  the  said  in- 
habitants or  their  servants  for  tlieir  own  private  use^  but 
being  dust,  ashes,  cinders,  filth  and  soil,  which  plain- 
tiff was  then  and  there  entitled  unto  under  and  by  vir- 
tue of  the  said  contract,  and  might  and  would  other- 
wise have  carried  away  and  disposed  of  to  his  own 
use,  whereby  plaintiff  lost  and  was  deprived  of  tbe 
said  last-mentioned  dust,  dirt,  ashes,  cinders,  filth  and 
soil,  and  all  the  profits,  beneBt,  and  advantage  which 
might  and  would  otherwise  have  arisen  and  accrued 
to  hin^  therefrom,  and  was  «and  is  otherwise  greatly 
injured  and  damnified,  to  wit,  at,  &c.  aforesaid. 


2d  count,  for  That  plaintiff  so  being  a  scavenger,  and  so  using, 
dust  under  false  exercising,  following  and  carrying  on  the  said  busi* 
the^efendaat  ^^^  ^  aforesaid,  he,  plaintiff,  before  and  at  the  several 
wftBtheicaTea-  times  hereafter  in  this  count  mentioned,  by  virtue  of 

his  said  proposal  and  contract,  was  entitled  unto  and 
of  right  ought  to  have  had  the  .sole  and  exclusive 
privilege  and  benefit  of  carrying  away  and  disposing 
of  to  his  own  use  all  the  coal-dust^  dirt,  ashes,  and 
cinders  at  those  several  times  kept  in  any  house  or 
other  premises  in  any  <^  the  paved  streets,  squares,  lanes, 
courts,  alleys,  mewses,  stable  yards,  and  other  places 
and  passages  within  the  said  parish  of  St.  George^  Bano-^ 
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vtr  Sqtiare^  in  the  county  of  Middlesex  aforesaid,  except  1 790. 
Berkeley  Square^  Oxford  Street,  Park  Lane,  Old  and  •  yfi^ 
New  Bond  Street^  Blenheim  Street,  that  part  of  Staf-  ^'•^ 
ford  Street  which  leads  from  Old  Bond  Street  to  Jibe- 
marie  Street,  that  part  of  Piccadillyfrom  Clarges  Street 
end  to  the  Turnpike  at  Hyde  Park  Corner  and  Grosvenor 
Square,  carried  away  therefrom  other  than  and  except  the 
coal-dusty  dirt,  ashes,  and  cinders  carried  away  and  re- 
moved  by  the  owner  or  owners  thereof  for  his  or  their  own 
private  use,  4ind  not  for  sale,  to  wit«  at^  &c.,  aforesaid  ; 
yet  defendant  well  knowing  all*  and  singular  the  said 
premises^  but  contriving  and  wrongfully  and  unjustly 
intending  to  injure  the  said  plaintiff,  and  to  deprive 
him  of  a  great  part  of  the  said  last-mentioned  coal- 
dust»  dirt^  ashes^  and  cinders,  which  he  was  so  entitled 
to  carry  away  and  dispose  of  as  last  aforesaid,  whilst 
plaintiff  was  entitled  unto  and  had  such  privilege  and 
benefit  as  last  aforesaid,  to  wit,  on  the  said,  &c.^  and  , 
on  divers  other  days  and  times  between  that  day  and 
the  day  of  exhibiting  the  bill  aforesaid,  at,  8cc.  afore- 
said, wrongfully  and  unjustly  sent,  carried,  and  procured 
to  be  sent  divers  and  very  thany  carts  and  horses  into  the 
said  streets  and  other  places  within  the  limits  last 
aforesaid,  for  the  purpose  of  carrying  away  the  said 
last-mentioned  coal-dust,  ashes,  and  cinders;  and  then 
and  there  on  those  several  days  and  times  last  afore- 
said, at  Westminster  aforesaid,  in  the  county  aforesaid, 
falsely,  fraudulently,  and  deceitfully  pretended  to 
divers  and  very  many  of  the  inhabitants  of  the  said 
streets  and  other  places  within  the  limits  aforesaid, 
having  divers  large  quantities  of  coal-dust,  ashes,  and 
cinders  in  their  houses  and  other  premises  there,  and 
being  desirous  of  having  the  same  carried  away  and  re- 
moved therefrom  otl^erwise  than  for  their  own  private 
use,  and  to  divers  and  very  many  of  the  servants  of  such 
last  mentioned  inhabitants,  that  he,  defendant,  was  the- 
scavenger  lawfully. entitled  apd  authorized  to. carry 
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away  the  MUBa»  and  did  thai  and  there  on  those  seyend 
days  and  times  la»t  afoiesaid,  at,  flic*  aforesaid,  hj 
meatn  of  the  said  laal*meiitioiied  folae,  frandolent,  and 
deceitful  pretences  so  made  aa  aforesaid,  wiongfoHjr 
and  najoidy,  witbonl  the  Hcooee  or  conseaii  and 
againat  the  will  of  pkintiff,  oblain  and  piotstife  ftrn 
diveva  and  very  many  of  the  aaid  laai-^nentioned  ioiifr- 
bitants  and  their  aervantap  di^era  large  q«iantititt  af 
the  aaid  last-mentioned  eoaMoaty  dirt,  aahes,  and 
cindersj  to  wit*  tcc»,  of  the  vidoe  of,  8cc.,  and  took  mi 
oanied  away  the  aitme,.  and  ocmverted  and  disposed 
thereof  to  his  o^n  use  the  aaid  iastrmetttiened  ood* 
doat,  aahea  emA  cinders,  not  being  ceat-doat,  aatea,  or 
cinders  carmd  away  by  the  aaid  iahabiUiiits  on  \Mt 
serraa^ta  for  tbeir  own  private  xwe>  bat  being  ceaMast, 
aahea,  and  cinders  whic^  plaintiff  waa  then  mi  tb^K 
entitled  imto-b;  virtne  of  his  aaid  contract,  aadmiisb* 
asid  would  otherwise  have  carried  away  and  disposed 
of  to  hia  own  use,  whereby  plaintiff  lost  and*  was  de- 
prived of  the  said  Iaat«mentioned  coal-dast,  ashes,  aad 
cindera,  and  ^ii  the  profits^  benefit,  and  advaotage 
which  might  or  would  otherwiae  have  ariaea  aad  ac- 
crued to  him  therefrom ;  and  waa  and  is  otherwise 
greatly  injured  and  damnified,  to:  wit,  at,  &c.,  a/ere* 
saicki 


3d  coimt,  for  Tltat  pbintiff,  an  being  a  aeavenger,  and  so  onng,  ex- 
:S^SSLto  ercbing,  following,  and  4larrying  on  \ht  aaidbasine» 
obtain,  aod      g,  afo«aaid,  plaimiff  hefare  and  at  the  aevcral  times 

thereby  obtain-  '   "^  •  i^  nnto 

ing  diMt  hereaftei  in  \km  count  mentioned^  waa  entitiea  aw* 

and  of  right  ought  to  ba«e  had^  and  atiU  of  ^ 
ought  to  have  tJha  sole  aad  exdiMive  piivil^g^^ 
benefit  of  emr^g  away  and  diapoaing  to  his  oinitf 
att'  the  eoaWduatL  aahea^  and  ciodera  at  dioae  sevei^ 

C  the 

ttmea  kept  in  any  house  or  pvemiaea  in  any  ^ 
panned  sireetap  aqudreai  lanes^  oonvia^  alleys,  ^^*f ' 
staJbk  yar*>  anA  other  piaeea  and  p4mage«^  ^^^ 


illA». 


mi  fmmk  ^  «Sk.  Giorg^y  Hwwwr  Square^  im  ihe  1790. 
fm$ntj^  of  Jf AUfcier  t^emadf  mepi  Btrhd^  Square,  waad 
O^onj  i&rMtf,  Purk  LaMy  OM  and  Nem  Bamd  StreH, 
BknMm  Street,  Ait  paH  of  Stafard  StreBi  wUch 
kad%  frmn  OH  Bend  Sknet  to  AHmmawU  Street^  that 
pari  ^  Pkcadilfy  frvm  Ckirga  Street  Eu4  to  tke  /urn- 
j^  at  Hffd$  Park  Corner,  and  Grotaenar  Square,  and 
cainedaway  iJ^Teffpom,oibtrikmuindeTeeptthe€oal^A$stj 
mhe9p  and  cindep$  aerried  away  and  removed  by  the  ommr 
or  owners  thereof  Jar  his  or  theism  awn  private  tai^  and 
not  for  saUy  to  wit,  at,  &c.  aforesaid  j  yet  defendant 

well  kaawing  ttu^  3ai4  last  mentioa^  iir^ml^es^  but 
GQatriving  and  wvQngfiUly  aad  uqj^nly  ipt^oding  to 
uijqre  plaiptif;  and  to  depiive  hinn  of  a  great  part 
of  tb^  «aid  li^^t^meoUpu^  di^sti  a#h«9,  and  (;iad^9» 
wmdi  be  was  entitled  tp  carry  away  and  diappse  of 
as  last  aforesaid,  whilst  plaintiff  was  eatitlcid  unto 
and  had  such  privilege  and  benefit  as  lajit  aforesaidf 
to  wit|  on»  ^.,  and  op  divers  other  doys  and  times 
between  that  day  a^d  the  day  qf  exhibiting  the  bill 
aforesaid*  at,  &q.,  aforpsaid^  wrongfully  and  uDJustly 
«ent^  aad  <:;an9ed  and  progored  to  be  sent  divers  anti 
veiry  many  carts  and  horses  into  the  said  streets  and 
olrher  places  within  the  liaut#  last  aforesaid,  for  the 
parpose  of  carrying  away  th^  said  lasUmentioned 
dasti dirty  and  a^?s,  and  then  and  thereon  these 
several  days  and  times  last  afqre^id,  at,  Su:.  afov^aidf 
wrongfully  and  nzynstlyi  without  the  licenQe  or  con« 
sent,  and  against  the  will  of  plaintiff,  obtained  and 
procured  from  divers  and  very  many  of  the  inhabi- 
tants and  their  servants,  divers  large  quantities  of  the 
said  last  mentioned  coal-dust,  ashes,  and  cinders,  to 
wit,  8cc.,  and  took  and  carried  away  the  same,  and 
converted  and  disposed  thereof  to  his  own  use  the 
said  last  mentioned  coal-dust»  ashes,  and  cinders,  not 
being  coal-dust,  ashes,  and  cinders  carried  away  by 
the  said  inhabitants  or  their  servants  for  their  own 
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1790.        private  ase»  not  being  coal-dast,   ashes  and  cinders 
'^~        which  plaintiff  was  then  and  there  entitled  unto,  and 
^AMf       might  and   woald  otherwise  have  carried  away  and 
disposed  of  to  his  own  use,  whereby  plaintiff  has  lost 
and  been  deprived  of  the  said  last  nienti<xied  coal- 
dust,  ashes,  and  cinders,  and  all  profits,  benefit  and 
advantage  which  might  or    would   otherwise   have 
arisen  and  accrued  to  him  Uierefrom  ;  and  was  and  U 
otherwise  greatly  injured  and  dcunoified,  to  wit,  at, 
4tli  connt  in      &c.,  aforesaid.    4th  Count  in  Trover. 

tivTer. 

r 

On  the  trial  the  jury  found  a  verdict  for  the  plain- 
tiff. Bearcrofi  on  a  former  day  had  obtained  a  rule  to 
show  cause  whv  the  verdict  should  not  be  set  aside 
and  a  nonsuit  entered,  or  the  judgment  be  arrested, 
for  the  following  objections,  xnz.  —  First,  that  the 
plaintiff  had  no  right  vested  in  him  by  the  statute 
mentioned  in  the  declaration,  vh.  the  22d  Geo.  3,  c. 
84.  Secondly,  that  if  he  had  such  right  he  had  no 
remedy  beyond  the  specific  performance  given  by  the 
20th  section  of  the  statute,  to  be  recovered  in  a  sum- 
mary  way  before  justices  according  to  the  83d  sec- 
tion, and  not  by  action :  and  lastly,  that  supposing 
him  to  have  a  right  and  a  remedy  by  action  also,  yet 
the  declaration  claimed  the  right  too  largely,  by 
reason  of  the  omission  of  many  of  the  exceptions  in 
the  79th  and  80th  sections,  which  are  printed  in 
italics  in  the  following  comparative  scale  of  these  ex- 
ceptions. 
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Exceptions  in  Declaration,  cmpared  wkh  the  Act  of 

iid  Geo.  III.  th^.  84. 


Exceptums  in  De- 
claration. 

1.  Berkley  Square. 

2.  Oxford  StrcM. 

3.  Pftrk  Lane. 

4.  Old,  and 

6.  New  Bond  Street. 

6.  Blenheim  Street. 

7.  That  part  of  Staf- 

ford Street,  wb  ich 
leada  flrom  Old 
Bund  Street  to 
Albemarle  Street. 

8.  That  part  of  Picca- 

dilly from  Clar- 
ges  Street  end  to 
the  turnpike  at 
Hyde  Park  Cor- 
ner; and 

9.  GroiTenor  Square. 


EsceptUmt  in  ^cr~i326.  I      Obmrwaiom  thereon. 


1.  Berkeley  Sqoare. 

2.  GrutTenor  Square. 


8. 


Supposed  to  be  included  in 
od  exception  in  declaration. 


Ifct  exception  In  declaration . 
9th  exception  in  ditto, 
c^^i    ^    *  I  f     ^>»n*«ed  In  declaration. 

Suapurt  qf  tke  $treeu  or  \  Are  in  doubt  as  to  exceptions 
ether  place*  a^joMng  or  in  «  Geo.  IH.  bii  SSit  U 
lr<V  near  to  tke  mAd)  Geo.  III.  c.  fii  pp' 1 181  -nd 
j7««^«,«ar«««r«*rt<o  \  1182.  at  to  the  .eVE^aJ  .trS. 
rJ^"???^  *y  «  ««d  14  leiidjngimoGrotvenorSq!^ 
y   oeo.iii.  or  that  abut  upon  or  adjoin  the 

vaame. 
4.  That  partof  riccadilly  fh>m'l 

pi?I?CoSJr*  ^  "^* /  ^  ««*>*'<>»  indedamtioB. 
6.'From  the  sooth  end  of  Park 
I^e  to  the  north  side 
of  Hertford  Street,  an. 
der  the  management  o^ 
particular  commistion- 
en.  • 

«.  Such  nan  ofiybam  Road,^ 
or  Oxford  Road  or  Street/ 

under  directions  of  com- >     Supposed  to  be  indnded  fn 
nilssionersoflOGeo.IlI.r  the  2d  exception  in  ditto, 
for  cleansing  Marybone.) 

'    Omitted  In  declaration. 

The  exceptions  here  alluded 
to,  are  to  be  colliMted  from  the 
KeneinrtoH  act^iZ  Geo.  III.V 
To,  which  extends  from  Hyoe 
Pwrk  Comer  to  Kensington 
Palace  Gates,  .and  froJI^  the 
TemKep  at  the  west  end  of  the 
town  ofKensington,tothe  toll- 
gnte  near  Holland  Honse;  and 
al*o  the  road  from  the  north 

»end  of  Park  Lane,  otherwise 
omm  Lane,  to  the  north  side 
Hertfof  d  Street,in  the  parish 
of  8t.George.  Hanover  Square; 
and  from  the  Uxbridge  act, 
/Geo.  in.  extending  from  iy- 
burn  to   Kensington    Gravel 

\Plt8. 


7.  Jnf    other  pert^  of  aaid 
parish     qf  St.   George,  , 
Henover    Smutre,  which  ! 
are  cleaneedhjf  particular 
turnpike  act§» 


8.  Jam  street  or  place  which -^ 

hath  not  heretqfore  been  I 
rated  Af  onv  oswvsmeRl  > 
fry  theparochiak  comntit-  I 
tee  qf  taid  parish.  ^ 

9.  Old  Bond  Btr«et. 

10.  New  Bond  Street. 

11.  Blenheim  Street,  and 

12.  Such  part  of  Stafford  Street 

as  aforesaid 
18.  The  fCrerts,  ionet,  cottrta,^ 
yortis,  or  my  other  place  | 
or  0/aee«  sttna/eif  fr^ore,  I 
orfre/oa^^toattyrofai  I 
palace  frowad  or  baUd-  ) 
ing,  which  now  belongtt  or  l 
hereaner  thall  belong  to  | 
Am  Attyeny,  hi*  hair*  or 
*ncce*tor*,  J 


Omitted  in  declanitlon. 

4th  exception  in  declaration, 
fith  ditto. 
8th  ditto. 

7th  ditto. 


Omitted  in  declaration. 
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1790.  Enkine  now  shewed  cause  against  the  rale.    After 

Yf^^j^  making  a  few  other  obsenrations^  he  said,  that  it  was 
pro?eA  Aat  the  dust  wiis  taken  in  W(Mbiock-9treei, 
which  was  witbifi  tile  limits  of  the  act  of  parliament. 
He  urged  that  it  was  not  necessary  to  take  any  notice 
of  a  proviso,  bat  only  of  saefa  exceptions  ta  were  in  the 
enacting  part  of  a  clause ;  and  the  party,  to  take  the  be- 
nefit of  a  proviso,  must  shew  it  himself.  Salk.35.  TVe- 
byp  C.  i.  in  Janes  v.  Jmm,  said^  wllere  an  exception  is 
incorporated  in  the  ioAf  ofihg  etame,  he  who  pleads 
the  clause  ought  also  to  state  the  exception ;  but  when 
there  is  a  clause  for  die  benefit  of  the  pleader,  and 
afterwards  there  fdtloWs  a  proviso,  which  is  against 
him,  be  shall  plead  tbe  clause,  and  leave  it  to  Uie  ad- 
versary to  shew  the  proviso^  1  Lord  SLayvi,  ISO.  In- 
dependently of  the  statute^  this  was  an  ofience  to  u»- 
jure  another  man,  by  taking  his  property  ^  and  tbeie- 
fore  the  second  objection  can  be  of  no  amS*  He  may 
shape  his  remedy  either  on  the  statute,  or  for  the  in- 
jury at  common  law.  The  defendant  takes  property 
of  the  plaintiff  of  greater  value  than  the  penalty  in 
the  statute  would  recompence. 

Bearen^f  Saiiwin,  and  Laws,  in  support  of  the 
rule.  The  enacting  clause,  which  gives  the  commit- 
tee power  to  contract  with  parties  for  the  sale  of  the 
dust,  does  not  give  them  power  to  enter  into  such  con- 
tract for  the  dust  of  the  places  excepted  in  some  of  the 
succeeding  clauses  of  the  act.  The  words  of  the 
clause,  after  giving  them  power  to  enter  into  such 
contract,  are  **  except  in  tbe  places  after  excepted." 
These  words  ineorporate  all  the  exceptions  by  reference. 
The  declaration  in  any  of  the  counts  does  not  state 
such  exceptions,  or  rather  only  states  a  part  of  them. 
The  contract,  for  all  that  appears  in  the  pleading^, 
might  have  been  made  for  the  dust  of  places  within 
these  exceptions-    Tbe  contract  is  void  as  being  too 


Bird. 
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large.    This  is  not  a  mere  common  law  right,  where,        1790. 
if  a  party  grant  too  much,  it  will  pass  all  thai  he        .— — 
c$in   grant;   bat  in  the  case  of  a  right  created  by        agoM 
statute,  the  party  griotiog  too  much,  avoids  the  grant 
of  the  right  in  tato.    The  plaiutiff  thenfore  has  no 
right  vested  tn  him  to  sue.     In  general  perhapt  a  de- 
claration ne^d  not  state  the  exceptions  whieh  are  not 
incorporated  in  an  enacting  olanse,  and  the  other  side 
will  be  bound  to  shew  they  are  within  the  meaning  of 
such  e&cepiload ;  but  this  is  not  so  h^re^  as  the  ex- 
ceptions are  by  reference  incorporated  in  the  enacting 
clause.    The  plaintiff  might  perhaps  haVe  avoided 
any  difficulty  in  this  respect,  by  Adding  a  connt,  stat- 
ing that  he  was  entitled  to  the  dust  in  that  particular 
place  where  it  was  taken  from  him  by  the  defendiitt. 
The  count  in  trwoer  will  not  avmil  the  plaintiff ;  for 
until  the  acavepger  has  got  possessioa  of  the  dost,  the 
prpp^ty  therein  does  not  vest  in  him.    The  act  per- 
mits him  to  make  a  contract  with  the  committte ;  but 
the  act  does  not  expressly  state  the  propefty  in  the 
dust  to  be  given  to  the  scavenger.    There  ie  no  pre*' 
tence  for  caiUng  this  a  general  property  in  the  scaven-^ 
ger^  because  it  is  subordinate  to  the  right  of  the  owner 
of  the  dust.    2  Strange^  777.    Till  the  scavenger  has 
got  possession,  the  owner  may  take  it  away  for  certain 
purposes;  and  no  pioperty  is,  during  that  rime,  vested 
in  the  scavenger.    JErgo,  tnyo^r  is  no%  maintainable.  As 
to  the  other  objection :  the  plaintiff  must  stand'  by  the 
act  itself.    There  is  a  prohibition  (section  fiO)  In  the 
act)  against  every  person  but  the  owner,  in  certain 
cases»  taking  away  the  dust ;  and  there  is  a  penalty  of 
10i«  for  taking  it  away,  to  be  reoovered  in  a  sumtnary 
way  before  a  magistrate,  aoeording  to  the  85d  section, 
*  and  not  by  action.    On  the  conatyaction  of  the  whole 
clause  there  can  be  no  remedy  by  action.    The  dauBe 
prescribes  a  particular  remedy  for  the  offence,  which 
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1790.       was  not  one  at  common  law.     Rex  v.  Wright,  1  Burr' 


agauut 
Bird. 


The  Court  however  were  of  opinion,  that  it  was  not 
necessary  for  the  plaintiff  to  state  the  exception ;  that 
he  was  not  precluded  from  recovering  by  the  clause 
giving  the  penalty ;  and  that  the  third  count  was 
clearly  sustainable.  No  opinion  was  given  as  to  the 
count  in  trover. 

Rule  discharged. 


Harris  against  Curnow. 


1789. 

which  is  bad  at  T^^CLARATION  in  debt  on  money  bond.     Plea, 
^^toSs'^h^  after  craving  oyer,  and  setting  forth  the  condi- 

tion of  the  bond  for  the  defendant's  performance  of 
the  award  of  T.  R.,  P.  C/  and  J.  S.^  that  no  award 
was  made.    Replication,  averring  that  the  award  was. 
made  as  follows,  viz.  reciting  that  divers  controversies 
and  disputes  had  lately  arisen  between  the  said  plain- 
tiff and  the  said  defendant,  all  which  controversies  and 
disputes  were  chiefly  touching  and  concerning  a  road- 
way claimed  by  the  said  defendant,  through  the  Mow- 
hay  of  the  said  plaintiff,  situate,  &c.  they  the  said  M.  T. 
R.  and  J,  three  of  the  said  arbitrators  named  in  the 
said  condition,  did  award  and  order  that  all  actions, 
suits,  quarrels,    and  controversies   whatsoever,  had^ 
moved,  arisen,  or  depending  between  the  said  parties 
in  law  or  equity,  for  any  manner  of  cause  whatsoever 
touching  the  road-way  claimed  as  aforesaid,  to  the 
day  of  the  date  thereof,  should  cease  and  be  no  fur- 
ther prosecuted;  and  that  each  of  the  said  parties 
should   pay  and  bear  her  and  their  own  costs  and 
charges  in  anywise  relating  to  or  concerning  the  said 
premises;  and  they  the  said  M.  T.  R.  and  J.  did  also 
award  and  order,  that  the  said  defendants  should  quit 


CURNOW. 
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all  claim  of  them^  or  either  of  them,  to  the  road-way  1789.  * 
in  dispute  as  aforesaid^  it  appearing  to  them  the  said  JT] — 
M.  71  R.  and  J.  by  evidence,  to  be  the  property  of  ^"'^^'^ 
the  said  plaintiff,  and  granted  by  lease  (from  his  Grace 
the  Duke  of  Bolton)  bearing  date,  &c.,  and  that  they 
the  said  defendants,  or  either  of  them,  had  no  right  to 
the  same;  and  also  that  they  the  said  defendants,  at 
their  own  proper  costs  and  charges,  should  remove 
and  replace,  or  cause  to  be  removed  and  replaced,  the 
hedge  of  the  Mowhaj^  aforesaid,  there  standing  before 
the  door  of  the  house  of  the  said  defendants,  or  one  of 
them,  on  or  before,  8cc.  next  ensuing  the  date  thereof, 
as  it  formerly  stood,  before  the  dispute  between  the 
parties ;  also  they  the  said  M.  T.  R.  and  J.  did  award 
and  order,  that  the  said  defendants  should  have  and 
enjoy  the  old  road-way  behind  the  house  of  them  the 
said  defendants,  or  one  of  them,  as  aforesaid,  it  appear- 
ing by  evidence  to  them  the  said  M.  T.  R.  and  J.  that 
the  said  road-way  behind  the  house  aforesaid,  was  the 
sole  and  entire  way  to  the  same,  being  always  formerly 
used,  accustomed,  and  enjoyed  to  pass,  carry,  and  re- 
carry  through  the  same,  to  and  from  the  said  house 
aforesaid ;  and  they  the  said  M*  T.  R.  and  J.  did  also 
award  and  order^  that  the  said  defendants,  or  one 
of  them,  should  pay,  or  cause  to  be  paid,  to  the  said 
plaintiff  or  her  assigns,  the  sum  of  17/.  \0s.  of  lawful 
money  of  Great  Britain,  on  or  before,  &c.,  for  damage 
and  loss  sustained  by  her,  on  account  of  the  road-way 
so  claimed  as  aforesaid ;  and  lastly,  the  said  M.  T.  R. 
and  J.  did  award  and  order,  that  the  said  plaintiff  and 
defendants,  on  payment  of  the  money,  and  perform- 
ance of  the  award  above  mentioned,  should,  in  due 
form  of  law,  execute  each  party  to  the  other  of  them, 
general  releases,  sufficient  for  the  releasing  by  each  to 
the  other  of  them,  her,  his,  or  their  executors  and  admi- 
nistrators, of  all  actions,  suits,  arrests,  quarrels,  con* 
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1789.  ^roreriires,  and  demands  whatsoever^  toacbing  and 
concerning  the  premises,  or  any  matter  or  thing  relat- 
ing ffaeieto,  from  the  beginning  of  the  world  unti1> 
6cc. ;  and  the  said  plaintiff  protesting  that  the  said  de- 
fendants have  not,  nor  bath  either  of  them,  performed 
any  thing  specified  in  the  said  awaid  to  be  performed 
on  their  part,  for  replication  saith,  that  the  said  de- 
fendants did  not,  nor  did  either  of  them  pay,  or  cause 
to  be  paid  to  the  said  plaintiff,  the  said  sam  of  ML  lOi. 
mentioned  in  the  said  award,  on  or  before,  fcc.  theran 
also  mentioned,  according  to  the  form  and  effect  of 
the  said  award  ;  and  this,  8cc. 

Demurrer,  and  joinder  in  demurrer. 

The  demurrer  was  argned  by  Shephtrdj  for  the  plain- 
tiff, and  Gibbs,  for  the  defendant ;  the  latter  contetid- 
ing  that  the  award  was  bad,  as  it  attettipted  to  give 
defendants  a  title,  which,  from  the  face  of  the  award, 
they  did  not  appear  to  have. 

The  Court  thought  the  award  was  bad,  as  it  mast  be 
taken  altogether.  The  objection  was,  that  the  award 
was,  that  the  defendants  should  be  deprived  of  one 
road,  and  should  have  another ;  whereas  it  did  not  ap- 
pear firom  the  awaM,  that  the  defendants  had  any  legal 
title  to  the  road  granted  to  them,  the  award  not  stal- 
ing that  the  ground  of  the  road  belonged  to  either  of 
the  parties-     1  Roll.  Ab.  29«,  was  cited. 

Judgment  for  defendant. 
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ex- 


Thr  Dock  Company  at  Kingston*upon-Hcll 

(j^ainst  Huntington.  i790. 

^^  Mich,  Term. 

^■iHE  following  was  a  special  case  for  the  opinion  Under  a  clause 
of  the  conrt,  viz.  This  was  an  action  of  assumih'  >«*»?»ctof 

'  '^     parliameDt, 

sit,  brought  to  recover  a  sum  of  13/.  claimed  by  the  empting  ships 
plaintiffs  from  die  defendant,  for  certain  duties  under  mentof  the 
the  Hull  Dock  Act,  in  part  of  which  claim  the  de-  ^•j^H """ 
fendant  paid  the  sum  of  6/.  iOs«  into  court,  whereby  *^  ^lo^  ^^ 

once  for  the 

a  balance  of  6/.  10s.  was  the  whole  matter  in  dispute,  same  yoyage 
The  cause  being  tried  at  the  last  summer  assizes  for  home?  notsHth- 
the  conDt?  of  York,  before   Mr.  Justice  fVUson^  a  «J}nding  such 

^  '  ^         ship  or  Tessel 

verdict  was  found  for  the  plaintiffs,  with  6/.  10s.  da«  might  go  out 
mages  (being  the  said  balance)  and  40s.  costs,  subject  &  loading  of 
to  the  opinion  of  this  court  upon  the  following  case ;  SS^Si^cs™*'' 
and  if  the  court  should  be  of  opinion  for  the  defend-  ^^^^*  ^^^.^ 

▼ossel  haying 

ant,  a  nonsuit  was  to  be  entered.    That  by  an  act  of  cleared  out  of 
parliament^  passed  in  the  fourteenth  year  of  the  reign  l^th  afm^'of 
of  his  present  majesty,  intitled  ^'  An  act  for  making  8^  ^^  ^ 
and  establishing  public  keys  or  wharfs  at  Ku^stoH"  tot^oi Africa, 
upoH-Hullf'*  &c.    The  several*  persons  therein  named,  charged,  and 
were  incorpordled  by  the  name  of  "  The  Dock  Com-  JJ^^^J"^ 
pany  at  Kingston^upon^'HuU**    And  by  the  same  act  for  z«Kfc»/ 

.  discharffed  the 

it  is,  amongst  ower  things,  enacted.  That  in  consider-  sameatZoiMftm, 
ation  of  the  great  charges  and  expences  which  the  ^^l^r!^^, 
making,  building,  erecting,  and  providing  the  bason,  ^.J^^^J^ 
or  dock  key  or  wharf,  leservohrs,  sluices,  bridges,  roads,  constituted  two 
and  works  therein  mentioned,  and  Uie  supporting,  es,  and  n^' 
maintaining,  and  keeping  the  same  in  repair  for  the  ^'5^^^  ^^' 
future,  would  amount  unto,  there  should  be  payable 
and  paid,  from  and  after  the  Slst  December,  1774,  to  the 
said  company,  or  their  collectors  or  deputies,  for  their 
use,  for  every  ship  or  vessel  (the  king's  ships  of  war, 
and  other  ships  and  vessels  employed  in  his  majesty's 
service  only  excepted)  coming  into  or  going  out  of 

2  K<ti' 
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1 790.        the  harbour,  bason,  or  dock  within  the  port  of  Kings- 
The  Dock     ton-upon-Hullf  or  unlading  or  putting  on  shore,  or 
CoMPANT  AT   lading  and  taking  on  board,  any  of  their  cargo,  or 
upoN-HvLL     any  goods,  wares,  or  merchandizes,  within  the  said  port, 
Huntington,  by  the  master  or  commander,  owner  or  owners  of  every 
such  ship  or  vessel,  the  several  rates  or  duties  of  ton- 
nage (according  to  the  full  of  the  reach  and  bortheD) 
thereafter    particularly   rated   and    described ;    and, 
amongst  other  things ;  '^  for  every  ship  or  vessel  trad- 
**  ing  between  the  said  port  of  Kingston-^tpon-Hntt, 
and  every  port  or  place  in  the  fVest  Indies,  North  or 
South  America^  Afr^^y  Greenland,  or  any  place  to 
the   eastward  of  the   North  Cape  of  Norway,    all 
''  places  within  the  Straits  of  Gibraltar,  and  all  islands 
"  and  places  in  the  ocean  to  the  southward  of  Cape 
**  St.  Vincent,  not  thereinbefore  named,  for  every  too 
'*  Is.  9d« ;  which  rates  or  duties  should  be,  and  were 
^*  thereby  vested  in  the  Dock  Company,  as  their  own 
proper  monies,  and  to  and  for  their  own  proper  use 
and  behoof,  for  the  purposes  aforesaid,  and  should 
''  be  paid  at  the  time  of  the  said  ships  or  vessels'  en- 
**  try  inward,  or  clearance  or  discharge  outwards ;  or  in 
"  case  any  ships  or  vessels  should  not  enter  as  afore- 
"  said,  then  at  any  time  before  such  ships  or  vessels 
^'  should  proceed  from  the  said  port,  at  the  Custom 
*'  House  in  the  said  port,  so  as  no  ship$  or  vessels  shomld 
**  be  subject  or  liable  to  the  payment  of  the  same  rates  or 
duties,  or  any  oj  them,  more  than  once  for  the  same 
voyage  bout  out  and  home,  notwithstanding  such  ship  or 
vessel  might  go  out  and  return  with  a  loading  of  goods 


€t 
•t 

CI 


U 


"  or  merchandize** 


In  the  year  1783,  the  defendant  purchased  a  ship 
called  the  Providence,  belonging  to  Gainsbro\  but 
whicbj  at  the  time  of  such  purchase^  was  lying  at 
London,  from  whence  she  sailed  for  Rochfort,  and 
there  took  in  a  cargo  of  goods,  and  brought  the  same 
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to  Hull.    On  her  arrival  at  HuUy  the  Dock  Company        1790. 
claimed  'duties  for  her  entry  into  the  port  of  Hull,     Thb  dock 
which  the  defendant  paid.    On  the  9th  Oct.  1783,  the    Company  at 
Providence  sailed  from  Htdl  to  Rochfort,  and  returned    upon-Hull 
back  to  Hull  in  the  month  of  March  following  ;  and   Huntington. 
the  defendant^  on  the  ship's  entry  inwards,  also  paid 
dock  duties.     In  the  course  of  the  three  following 
years  the  Pnyoidence  sailed  ten  times  from  Hull  to 
Rochfort,  fand   back   again:    the  defendant,  on   the 
ship's  entry  inwards  each  time,  regularly  paid  duties 
to  the  Dock  Company.     On  the  4th  March,  MSB,  the 
Providence  cleared  out  at  Hull  with  a  cargo  of  goods  for 
Mogadore,  on  the  coast  of  Africa,  which  she  discharged, 
and  there  took  in  armther  cargo  for  London ;  discharged 
the  same  at  London,  and  took  in  a  cargo  for  Hull,  mth  > 

which  she  arrived  at  Hull  on  the  18/A  October  following. 
The  question  for  the  consideration  of  the  court  is, 
whether  by  the  duties  made  payable  by  the  said  act, 
as  hereinbefore  stated,  the  plaintiffs  are  entitled  to  re- 
cover the  duty  of  l5. 9^.  a  ton^  as  for  a  voyage  to 
Africa,  or  only  the  duty  of  Sd.  a  ton,  which  latter  sum 
has  been  paid  into  court. 
* 
Chambre,  for  plaintiff.  The  question  in  this  case 
is,  whether  this  is  to  be  considered  all  as  one  voyage. 
It  clearly  cannot :  the  discharging  the  cargo  at  Lon- 
don and  taking  in  another,  made  it  two  voyages. 

Serj.  Cocfte//,  for  the  defendant,  was  called  on  by  the 
court,  and  who  contended  it  was  to  be  taken  as  all 
one  voyage. 

The  Court,  however,  thought  it  two  distinct  voyages. 

Judgment  for  plaintiff. 
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^784.  Wadham  against  Marlowe  (a). 

Mich,  Term, 

Debt  does  not  T|ECLAR  ATION  in  debt  od  an  indentoie  of  lease 
£Lk^^D  the  between  plaintiff  and  defendaot,  for  rent  due  to 

reddendum  of    the  plaintiff  thereoD.    The  defendant,  amongst  other 

a  lease  for  rent,  * 

accruing  after  the  commissionerB'  assignnient,  the  lesnr^s  assent  to  such  assisfnment  being 
TirtnaUy  included  in  tbe^act  of  parliament  anthoriang  the  assttoment  of  the  banknipt's 
estate.    Qu.  If  an  action  of  oorenant  would,  in  such  ease,  fie  agttnst  the  hankmpt  (i). 


(a)  This  same  case,  or  rather,  only  the  jodgnwat  In  it,  is 
8  Batty  314.  The  arguments  of  the  counsel,  howeTer,  and  the  Judgment 
of  the  court  on  the  first  argument  of  the  case,  will  be  useful,  and  whidi 
will  be  found  in  this  report. 

{b)  In  Boat  v.  WnUtmy  8  JEmf,  311,  it  was  held,  that  ■inisipiif  K» 
against  a  lessee  firom  year  to  year,  upon  hb  agreement  to  pay  rent  dunng 
the  tenancy,  notwithstanding  his  bankruptcy  and  the  occupation  of  his 
assignees  during  part  of  the  time  for  which  the  rent  accrued, 
pleaded  in  bar.  And  in  ATOd  ▼.  .Juno/,  1  if.  ^te.  433  ;  4  T.  R.  »4»  il 
held  that  the  bankruptcy  of  the  tenant  was  not  pleadable  in  bar  to  an ; 
of  covenant,  because  the  covenant  was  personal.  And  even  now,  after 
the  passing  of  the  49  (?m.  3.  c.  121,  s.  19,  unless  the  assignees,  under  the 
the  terms  of  that  act,  accept  the  lease,  ^  bankn^  will  he  liable  in  an 
action  of  covenant  for  rent  accruing  due  subsequent  to  the  bankruptcy. 
Copdaitd  V.  Siephauy  \  B.  6l  A,  593.  By  the  49  G«».  3,  c  121,  sec  19^ 
by  which  it  is  enacted^  '*  That  in  all  caeesin  which  a  conmiavott  of  bank- 
mpt  shall  be  sued  forth  agunst  any  person  after  the  passing  of  this  «ct> 
and  such  person  shall  be  entitled  to  any  lease,  or  agreement  for  a  leaoe, 
and  the  assignees  shall  accept  the  same,  and  the  benefit  therefrom*  as  part 
of  the  bankrupt's  estate  and  effects^  the  bankrupt  s^all  not  be,  or  be 
deemed  to  be,  liable  to  pay  the  rent  aecruing  dne  after  such  acoeptaaoe  of 
the  same  as  aforesaid  %  and  after  such  acoeptaaoe,  the  bankrupt  shall  not 
be  liable  to  be  in  any  manner  sued  in  respect  or  by  reason  of  any  subae- 
quent  nou  observance  or  non  perfbrmanee  of  tiie  conditions,  covenaatSy 
or  agreements  therein  contained  :  provided  that  in  all  such  eases  as  afore- 
said,  it  shall  be  lawful  for  the  lessor,  or  person  agreeing  to  make  aacb 
lease,  his  heirs,  executors,  admimstrators,  or  assigns,  if  the  aangaeea 
shall  decline,  upon  their  being, required  so  todo,  whether  fhey  win  or  wiD 
not  so  accept  such  lease,  or  agreement  for  a  lease,  to  apply  by  petition  to 
the  Lord  Chancellor,  Lord  Keeper,  or  Lords  Ck)mmissiooen  of  the  Great 
Seal,  praying  that  they  may  either  so  accept  the  same,  or  deliver  iq^  the 
lease,  or  agreement  for  the  lease,  and  the  possession  ef  the  premisea  de- 
nused,  or  intended  to  be  demised,  who  shall  thereupon  make  such  order 
as  in  all  the  drcomstancesof  the  case  shall  seem  meet  and  just,  and  which 
shall  be  binding  on  all  parties." 

Under  this  section  the  general  assignment  does  not  vest  the  term  in  thn 
asngnces,  and  they  are  not  bound  to  accept  the  term.  1  Bmnu  &  AU^ 
593.  Peoket  238.  1  JSjp.  223.  7  £«f,  335.  3  Caay.  340 ;  but  the^ 
should  nuke  their  election  promptly  $  and  having  onoe  made  it»  they  mast 
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pleasj  pleaded,  that  before  the  rent  became  due  he 
became  a  bankrupt,  stating  the  proceedings  in  the 
bankruptcy  specially,  and  among  others  the  assign* 
ment  by  the  commissioners  to  the  assignee*  by  virtue 
wheveof  the  said  assignee,  before  the  rent  became  due, 
entered  on  the  premises,  and  was  possessed  thereof 
until  the  expiration  of  the  term.  The  plea  did  not  state 
the  plaintiff  accepted  rent  from  the  assignee,  or  assent- 
ed to  the  assignment.  The  plaintiff  demurred  generally 
to  this  plea,  and  the  defendant  joined  in  demurrer* 

Baldwin,  for  the  plaintiff.  The  question  is,  whether 
a  man,  becoming  indebted  for  rent  after  his  bankrupt* 
cy,  is  liable  to  pay  it.  It  has  been  the  uniform  opinion 
of  the  court,  that  where  a  debt  becomes  due  after  the 
bankruptcy,  he  is  liable  to  it.  Aylett  v.  James,  22 
Geo.  III.  is  in  point. 
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abide  by  thai  dedsioii.    Various  dedsioas  have  taken  place  as  to  what 
shall  amom^t  to  an  fkcoeptance  of  the  lease  by  t^  asvgnees.    The  act  of 
putting  up  the  bankrupt's  interest  in  the  lease  to  sale,  is  not  of  itself  suf- 
ficient to  make  the  assignees  liable.     Turner  ▼.  Richardton,  7  Eat  I,  335. 
But  the  acoeptanee  of  fent,  4kc.  does.    \fl,9LA*  593.    And  any  inter- 
mcddling  with,  and  assuming  the  manageq^ent  of  a  fiirQi»  wiU  render  them 
liable.    7  TVifm/.  206.    The  entering  upon,  and  taking  possession  of  the 
bankrupt's  leasehold  premises,  although  the  bankrupt's  effects  are  upon 
those  praaiaesy  aod  the  asrignees  delrrcr  up  the  keys  immediately  after 
the  effects  are  Bold>  is  suffidant  to  make  them  liable.    \  B.^>A,  303. 
Assignees  selling  the  bankrupt's  reversion^iry  interest  of  premises,  of 
whleh  he  has  also  a  lease,  amounts  to  an  acceptance.    2  Stark,  309.  And 
if  assignees  nefose  to  g^ve  op  possession  of  promises,  this  will  he  proof  of 
acceptance.    2  SUtrh,  535. 

Hiis  section  does  not  apply  to  collateral  securities,  or  to  an  asrignee, 
bot  is  conflped  to  the  case  of  a  lessee  {  and  where  the  plaintiff,  a  lessee, 
as^gned  his  tern)  tQ  the  defendant,  who  therenpou  gare  to  die  plaintiff  a 
bond  to  indemnify  him  against  the  rent  and  coTcnaats  in  tbe  lease  ;  the 
bond  was  forfdted,  the  defendant  afterwards  became  baokmpt,  and  the 
aasigiiae  aocepted  the  lease :  held,  that  the  plaintiff  could  recover  on  the 
bond,  as  he  1^  ao^  actually  made  Wf  payment  balbra  the  bankruptcy, 
and  was  therefore  unable  to  prore  under  the  commission ;  and  as  the 
couit  considered  the  statute  49  Oto,Zf  c.  121,  s.  19,  not  to  apply  to  col- 
lateral securities  or  to  an  assignee,  but  to  be  oonAned  to  the  case  of  a  les- 
see.   Ymang  V.  Tmfhr,  8  Taumi,  315. 

The  landlord  may  file  a  bill  to  compel  the  asagnees  to  accept  or  not. 
i  Boh  Rep.  445.     1  ilfmUiir,  76. 
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1 784.  But  the  Court  held  clearly  that  in  this  action  (which 

Wadhax  ^^  AQ  action  of  debt)  the  plaintiff  could  not  recover, 
Mauowe  ^^  ^^^^  ^^^  °^^  maintainable  after  assigument.  Cro. 
Jac.  354.  And  the  court  were  rather  inclined  to  think, 
that  if  it  had  been  covenant  in  the  case  of  bankraptcj, 
the  lessee  would  not  have  been  liable.  Fide  Afoyorv. 
Steward,  1  Barnes,  6l.  But  as  to  this  they  gave  no 
opinion. 

N.  B.  The  parties  afterwards  desired  leave  to  have 
it  set  down  to  be  again  argued. 

Second  argument. 

Bearcrqft,  for  plaintiff.  On  the  former  argumeot^ 
counsel  was  prepared  only  to  argue  the  j^eneral  qoes- 
tion ;  but  we  have  a  right  to  go  into  any  fault  in  the 
plea.  The  case,  Mar$k  v.  Brace,  Cro.  Jac.  334,  was 
cited^  as  being  against  the  plaintiff;  but  that  case  was 
where  the  lessor  has  accepted  rent  from  the  assignee. 
Where  the  lessee  assigns,  the  lessor  has  two  strings  to 
his  bow.  He  may  call  upon  lessee  in  respect  of  p 
vity  of  contract,  and  upon  assignee  in  respect  of  pri- 
vity of  estate.  Walker  v.  Harrii,  S  Co.  22.  There  the 
lessee  had  assigned,  and  the  plaintiff  brought  an  action 
of  debt  against  the  lessee,  and  it  was  held  that  the  ac- 
tion lay.  There  are  three  privities  between  the  lessor 
and  lessee,  viz.  1st,  of  estate;  «d,  of  contract;  3d, of 
both :  and  the  privity  of  estate  remains  after  the  as- 
signment, therefore  debt  lies  till  he  has  accepted  the 
new  tenant  2  Saund.  181.  S  Mod.  525.  InaD8^ 
lion  of  debt  against  the  executor  of  the  original  les- 
see, it  was  held  maintainable  as  far  as  he  had  assets. 
Barnes'  notes.  Canton  v.  Graham.  Therefore  in  case 
of  a  common  assignment,  the  action  clearly  lies. 

The  next  question  is,  whether  the  action  is  maw* 
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tainable,  tbe  defendant  being  a  bankrupt.    It  will  be        1784. 
said  the  bankrapt  has  delivered  up  his.  all,  and  the      wadham 

land  itself;  therefore  it  would  be  hard  if  he  should  be       /s^mtf 

Marlowe. 

now  called  upon*  The  same  argument  would  apply 
in  the  case  of  a  common  assignment  by  him.  The 
act  of  bankruptcy  is  his  own  act  in  general.  The  ge- 
neral principle  is,  that  where  the  certificate  discharges 
a  debt,  it  must  be  due  before  the  act  of  bankruptcy. 
This  rent  was  due  after  the  certificate.  In  Aylett  v. 
James,  Mich.  ££  Geo*  [II.  C.  B.  where  the  defendant 
pleaded  his  discharge  under  the  insolvent  debtors'  act 
(to  an  action  of  covenant) ;  yet  even  in  that  case  it 
was  held,  the  defendant  was  not  to  be  discharged. 

Haywood,  for  the  defendant.  The  rent  must  be  paid 
out  of,  and  not  for  the  land.  Where  there  is  no  ex- 
press covenant  to  pay,  and  the  land  is  out  of  the  les- 
see's possession,  an  action  will  not  lie.  The  redden^ 
dum  will,  in  some  cases,  imply  a  covenant  to  pay,  but 
not  after  he  is  out  of  possession.  There  is  a  great 
diflPerence  between  an  express  covenant,  and  an  implied 
covenant  on  the  reddendum*  1  Sid.  447,  is  in  point. 
This  is  upon  the  reddendum.  2  Brownl.  20.  Marsh  v. 
Brace,  2  BulsL  151.  Lit.  Rep.  53.  But  admitting 
the  whole  of  Mn  Bearcroft*s  argument,  there  are  only 
two  ways  in  which  privity  of  contract  may  be  disposed 
of.  It  may  be  transferred  by  act  in  law,  or  wholly 
destroyed*  The  assignees  are  the  personal  represen- 
tatives of  the  bankrupt  to  all  intents.  A  contract 
for  goods,  to  be  paid  for  at  a  certain  day,  is  destroyed 
by  the  bankruptcy.  The  assignees  are  in  the  same  situa- 
tion as  executors ;  it  must  be  presumed,  they  have  ac- 
cepted the  term,  and  if  so,  the  bankrupt  has  no  longer 
the  possession :  he  is  exonerated  from  all  personal 
contracts.  The  privity  of  contract  is  totally  destroyed. 
This  action  is  upon  the  reddendum,  and  the  rent  must 
he  taken  to  arise  only  under  the  reddendum,    3  Co.  22. 


604  CAS£S  IN  THE  KING'S  BENCH, 

1794.  P/010. 71.  No^75.  iRM.Ab.^iS.  Wkereamia 
WAQiMJi  ^*  deprived,  bj  ncl  of  bw,  of  tbai  o«il  of  whidi  the 
j^^V|^^  rait  iasues,  he  ifl  no  loA^cr  IbUe.  Hob.  9^  The 
commiMioD  is  aa  ace  «f  law.  1  Jik.  6g.  7  Fit.  B4. 
4  AttiT.  M9i^  4^  Me  in  poinfc.  All  the  bankiapt 
aots  avs  sappoaed  to  be  against  the  bankiapts.  The 
insri.Teat  debtore*  aots  aie  in  faroor  of  insoWeDti; 
tbosefora  tbe  ease  in  theComason  Pleas  does  notappi;. 
All  the  worU  aw  supposed  parties  to  an  act  of  pailia- 
meat ;  and  this  assignment  being  under  the  banbnpt 
acts,  it  is  as  if  the  plaintiff  had  joined  in  the  attign* 
oient. 

Bearcro/i,  in  reply.  This  is  not  an  express  cove- 
«Wt»  bvl  only  a  covenant  in  law.  I  deny  that  it  u  an 
assent  to  piQF*  AH  tbe  cases  I  oited  wen^  of  debt.  It 
is  then  argaed>  thalt  the  nolioe  and  the  acceptance  d 
the  i|ssigon»ent  are  the  save  thing.  I  admit  that  ac- 
ceptapce  is  notice^  but  the  cpn?i^»e  does  not  boU> 
In  Mqrch  V.  Bi^act  thfCie  wa§  an  acceptaaoe.  It  is 
^SKWK  the  questi<m>  when  it  is  argued  that  this  is 
the  apt  of  t}ie  )i^w.  It  would  be  so  if  the  defeadast 
waa  ip  way  i|cc^sary  to  it;,  hut  it  is  from  his  own  act; 
and  ^o  niai|  ahaU  take  advantage  of  his  omn  wmg' 
He  pited  ili^yoi'  v,  Siamn^,  4  Bmr^  2439- 

Lord  Hantfi^d  gave  ik^  opinion  of  the  court.  He 
6rBt  sta^d  the  pase^  and  then  sml.  thai;  two  poiat» 
have  l^q  argued  aft  the  bar  on  iim  part  of  the  pl^ 
t^f ;  1st,  that  if  i^e  bad  h^eu  up  h^vkruptcy  in  tbe 
cafkSj  but  th^  d^^spdau^  had  a#Mgued  the  kaae  to  a 
third  person,  yet  U>/itt  b^  wwld  hav^  been  apswerabk 
in  d^l^  for  tli^  rm^  Hfite49  plaintiff  ha4  accepted  mo^ 
from  th^  aa^^gi^e.  2df  Thajb  tbe  co«pi])iaaioo  of  t^' 
ruptcy^  and  the  ^^siguQieut  upder  ijl,  being  founded  o& 
an  act  done  by  defendant  hfinself,  (viz.)  th«  a<^^  ^^^^ 
bankruptcy,  shall  operaf^  o^ly  as  m  assignioeat  m^d^ 
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by  defieodant ;  and  thenefoie  he  is  stall  liable  to  an  1784. 
action  of  debl  for  the  lent,  Ihe  pl^a  not  baving  sjaied  wZuIm 
ibe  plainliff'  acQKfled  any,  vent  bam  Iba  a^ig^ee.  As  uS^m. 
lo  the  first  |K>iiit»  we  do  nol  tbiok  it  neoesaarj  ftbat  tbera 
should  be  ^a  aoiual  acoeptanoe  of  mnt  ftom  the  as<^ 
signeebjtlia  lessor,  todischaige  the  lassee  fioom  the 
action  of  debt,  which  he  is  liable  to  on  die  nsddoidaai  ; 
but  any  assent  to  the  assignment  will  have  the  same 
effect.  The  action  of  debt  is  founded  not  simply  on 
the  demise^  but  on  the  subsequent  anjof  ipent ;  and  it 
is  not  necessary  in  sooh  an  action  to  state  the  deed  ai 
alL  This  point  was  munh  ^tMnuaad  and  iiiimsidieiir| 
in  the  case  of  ftkrrm  y.  Ca^iit,  lA.  Soy.  ISQO,  wheie 
it  was  agreed  that  nil  itJmi  was  a  good  plea  in  an  ac-* 
tion  of  debt  fot  rent,  because  the  specialty  was  only 
inducement,  and  the  plaintiff  need  not  set  out  the  in* 
denture.  What  shall  be  deemed  to  be  ^  enjoyment 
by  the  lessee,  is  very  muoh  a  question  at  law.  The 
lessee  cannot,  by  his  own  act  (withooA  the  assent  of 
Uie  lessor),  destroy  the  tenaney  (  and  therefoie  tiU  such 
assent  is  given,  the  lesior  may  avow  on  the  lessee  as 
his  tenant,  notwithstanding  an  assignment  has  been 
made,  and  the  assignee  is  aotuatty.  in  possession  of  the 
land.  Upon  such  an  avowry,  evidence  of  enjoyment 
by  the  assignee,  (not  accepted  rent  by  tke  landlord) 
wonld  be  proof  of  enjoyment  by  the  lessee.  For  the 
defendant  it  was  insisted,  Uiat  notice  alone  to  the 
landlord  of  the  assignment  was  sufficient  to  discbarge 
the  lessee  from  the  action  of  debt.  But  w§  think  none 
of  the  cases  cited  waivant  that  position.  In  1  Bramml. 
M,  and  Oro.  Jae.  8S4,  acoeptanoe  of  vfeot  from  the  as- 
signee is  stated ;  and  in  1  Sid.  447  (which  is  a  very 
short  and  incorrect  note),  it  must  be  understood  that 
there  was  an  acceptance  of  rent,  or  an  assent  to  the 
assignment  by  the  landlord.  And  in  %  SauneL  lil| 
which  was  an  action  of  debt  against  an  assignee  h^fiore 
acceptance,  it  was  held  that  the  lessor  might  sue 
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17B4.  the  lesaee  or  assignee.  In  the  present  case,  neither 
Waouam  acceptance  of  leDt,  or  any  assent  by  the  landlord  to 
f^S^^t,  ^e  assignee,  is  stated  in  the  plea ;  and  therefore  if  the 
assignment  under  the  commission  has  no  other  effect 
than  an  assignment  by  the  lessee  himself,  we  think 
that  the  defendant  would  be  liable  to  pay  the  rent  in 
this  action.  This  brings  the  case  to  the  second  qaes- 
tion,  viz.  what  is  Uie  e£Fect  of  the  assignmait  onder 
the  commission  of  bankruptcy  ?  Only  two  cases  have 
been  cited  applicable  to  this  point ;  for  Ayktt  v.  Jonef; 
in  the  Common  Pleas,  is  yery  distinguishable  from  the 
present,  in  the  pleadings  as  well  as  in  the  qoestion 
before  the  court.  -  The  two  cases  are  Mayor  v.  Suwrt, 
in  Burrow  and  Cantree  v«  Graham,  1  Barnes,  69*  '^ 
case  of  Maj/or  v.  Stewart  was  determined  on  a  different 
point,  (namely)  that  the  covenant  on  which  the  actios 
was  brought,  was  a  distinct  and  independant  covenaot, 
which  ran  with  the  land.  Bnt  a  strong  (though  better) 
opinion  was  delivered  by  Mr.  Justice  Yatei  on  this 
point ;  that  as  .by  the  commission,  &ic.  the  bankrupt  is 
divested  of  his  whole  estate,  and  rendered  incapable  of 
performing  the  covenant ;  it  would  be  a  hardship  on 
him  if  he  should  remain  still  liable  to  it,  when  be  is 
disabled  by  the  act  of  parliament  from  performing  it* 
The  court  afterwards  adopted  that  opinion,  and  saidf 
that  in  a  case  between  the  lessor  and  lessee,  it  oiigh^ 
have  seemed  har^  to  leave  the  lessee  liable  to  coyc- 
nants,  when  an  act  of  law  had  divested  him  of  toe 
emoluments,  and  vested  th^oi  in  his  creditors.  ^^ 
Cantrel  v.  Graham,  the  court  made  a  direct  determina- 
tion on  the  point,  in  a  MS.  note,  from  whence  I  shall 
cite  iL  The  case  is  called  Canter  v.  Graham ;  9dA 
there  it  is  said,  that  Serjeant  Skynner  moved  that  de- 
fendant might  be  discharged  on  common  bail*  Itap* 
peared  that  defendant,  in  1727,  had  taken  a  boose  by 
lease,  of  the  plaintiflF,  Canter,  for  nine  years  (with  ^ 
usual  covenants) ;  that  after  three  years  be  left  it;  ao 
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oDe  Guldn  lived  in  it,  who  paid  rent  to  the  plaintiff;        1784. 
that  in  1 7 S3,  defendant  became  bankrapt,  and  his'cer-      Wadham 
tificate  was  allowed  and  confirmed ;  and  this  action      m]S5lowb 
was  brought  against  defendant  for  the  rent  of  the  two 
last  years  of  the  term,  which  had  been  incurred  since 
the  allowance  of  the  certificate.    The  court  said,  by 
the  bankruptcy  the  lease  became  vested  in  the  com- 
missioners, and  is  by  them  assigned  to  the   assig- 
nees ;   so  that  from  that  time  the  defendant  ceased 
*  to  be  tenant  of  the  premises,  and  therefore  he  can- 
not be  chargeable  for  the  rent  afterwards  incurred ; 
and  the  defendant  was  discharged  on  common  bail- 
The  counsel  for  the  plaintiff  endeavoured' to  impeach 
the  authority  of  this  case,  by  saying,  the  court  might 
discharge  the  defendant  on  common  bail,  as  a  case  of 
hardship ;  but  at  that  time  the  court  would  not,  against 
a  positive  affidavit  of  debt,  have  discharged  the  de- 
fendant on  common  bail,  unless  they  had  thought  the 
law  was  clearly  with  him ;  and  it  is  manifest,  from  the 
words  in  which  the  judgment  was  given,  that  it  was 
founded  wholly  on  the  strict  law  of  the  case,  and  not 
on  any  circumstances  to  govern  the  discretion  of  the 
court.    Legal  reason  is  strong  with  the  determination ; 
for  the  estate  is  transfened  and  vested  in  the  assignees, 
by  virtue  of  the  act  of  parliament  respecting  bank- 
rupts; and  every  man's  assent  is  virtually  included  in 
an  act  of  parliament,  and  therefore  it  is  equivalent  to 
an  express  assent.     It  was  admitted  on  the  pairt  of  the 
plaintiff,  that  if  the  estate  were  divested  out  .of  the 
lessee,  particularly  by  the  act  of  law,  without  any  fault 
of  his,  he  would  be  discharged.    This  case  must  be 
so  considered ;  for  though  the  commission*  is  founded 
on  an  act  originally  done  by  defendant  (viz.  by  the 
act  of  bankruptcy),  yet  the  commission  and  assign- 
ment, by  virtue  of  the  acts  of'  parliament,  are  the  ac- 
tual and  immediate  cause  of  divesting  the  estate  out 
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1784.       of  tbe  tenkllipt  it  i^J^f^  mm  rem6in  ctficM  serf  proxim 
Wad»aic     9pectaimr.    TfaereiWt^  we  itfe  aH  of  opintoci  tliere  must 
******       be 

Jodgineai  for  d«feiiditii 

!  fiuLLocK  agoinsi  DoMntrr. 

SaHer  Ttfm, 

rfejS^  J^CLARATION  in  corttiatit  on  m  m4ffmit  of 
iiy  the  levee  leafte^  bdMmen  phttadflT  ^A  J.  C^tbHl,  tbc  de- 

himieif  end  hie  fottdaDt  being  aMi^ee  of  J0kn  CarUll,  fov  a  breftcb  of 
JJH^^^'^JJ^  co^eoaiit,  that  lessee  and  hli  as^ign^  wo^^dorittg 
premitee  with-   the  tciuL  at  Us  tutA  tbeir  own  oMmef  ^outs  airf 

out  qneUflcft-         -  ^  *      ^ 

lion,  is  boQDd  chargefl*  well  m&4  vnfficientljr  fepalTi  upnoM,  sopport, 
IrtthSSiiiJ^  idiiain,  raaintiiiiu  §la«c,  pave,  pctrge,  «ipty,  cfcwwe^ 
^med\vfin.  ^^'^*  ameBd>  arid  keep  the aaid ai^Moage  dr  ieiiemeot 

and  pvemite*  tiicieby  deorbed,  and  ei^^ry  part  tbereof, 
with  ifa^  appdrteiMtnees  a*d  %he  paifievaeat,  as  td 
witbhi  die  iaid  pienilsea  in  wtthoni  in  the  street,  90  far 
as  theietiato  appertaiaeth ;  and  dl^And  every  tbe  pipes^ 
wjdraagfats^  sinks^  privies,  guMers,  and  glass  wiadows 
to  the  said  pvenises  belonging,  or  in  anywise  app^r* 
taining,  in,  by,  and  with  all  and  all  manner  of  needM 
and  necessary  reparations  and  amendf&ents  whatsoever. 

Plea,  that  the  said  tne^sttage  Or  len^nenl  heretofoiei 
to  wil,  on  die  eoth  day  of  Sepiember,  ht  Aeyeaiof 
onr  Lord  1794,  was  by  mete  aeeidenrt,  and  against  tbe 
will,  and  wHhont  the  neglect  or  default  of  the  saM  de- 
fendant, or  his  servants  or  ftomily,  that  is  to  say,  ^1 
means  of  a  fire  which  accidentally  bit)ke  oat  la  a  haost 
adjoining  to  the  said  nafessuage  or  tenement  so  dtftiibea 
as  aforessnd,  and  eomttinniciAed  from  stkcfa  a^oimi^ 
housie  to  the  snid  denoiised  messuage  or  tenement^  ^^ 
down,  consumed,  and  destroyed  hy  fee,  and  has  iw» 
since  beto  rebnHt;  and  that  Ae  sard  defendant  WJ 
from  time  to  time,  and  at  aH  times,  shite  he  tlies» 
James  so  as  aforesaid  became  and  was  posse$se<i 
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and  entitled  to  the  said  demised  premiseis,  with  the  ^79o- 
apporteDances^  under  and  by  virtue  of  the  said  demise  Bvllocc 
and  assignment^  when,  where,  and  as  often  as  need  or  dommitt. 
occasion  hath  been  and  required,  at  his  own  proper 
costs  and  charges,  weU  and  sufficiently  repaired,  u|>- 
held,  supported,  sustained^  maintained,  glazed,  paved, 
purged,  emptied,  cleansed,  scoured,  amended,  and  kept 
the  said  demised  messuage  i!»r  tenement  end  premises, 
and  every  patt  thereof,  with  the  appnrtlenarnces,  and  the 
pavements,  as  #ell  within  the  said  premises  as  witbovt 
in  the  street,  so  far  as  thereunto  appertained,  ail  add 
every  die  pipes,  wydrtm^ts,  ttnki,  fwivies,  guttei^, 
and  glass  Windows  to  the  said  premisei  belonging,  or  iti 
anywise  appertaining^  in,  by,  and  with  aU  and  attmati- 
ner  of  needful  and  necessary  reparations  and  amend- 
ments whatsoever,  save  and  except  otly  Uie  said  ittes- 
suage  or  tenement  so  burnt  down,  consumed,  and  de- 
stroyed by  fire  as  aforesaid,  since  the  same  has  been 
so  burnt  down,  ccmsumed,  and  destroyed  by  fire  as 
aforesaid,  according  to  the  form  and  eifect  of  the  said 
indenture,  afrd  of  the  said  covenant  of  the  said  John 
CarbiU,  so  by  him  made  in  liiat  behalf  as  aforesaid, 
in  manner  and  form  as  by  the  ssdd  John  BuUock  hath  in 
bis  said  declaration  in  that  behalf  «bove  alleged ;  and 
this  he  is  ready  to  verify,  &c. 

Demurrer,  and  joinder  in  demurrer. 

• 

Shepherd,  for  the  plaintiff.  The  defendant  was  bound 
to  repair,  at  all  events.  jIH.  27-  If  the  lessee  is  bound 
by  a  covenant  to  repair,  he  shall  do  it,  notwithstand- 
ing all  accidents.  Djf,  33.  2  Show.  401.  Brown  v. 
Quilter,  S  Com.  Rep.  627.    2  Shawer^s  Rep.  420. 

Wood,  for  defendant,  admitted  he  could  not  distin-- 
guish  this  case  from  those  cited;  and 

The  Court  gave 

Judgment  for  platntrff. 


610  CASES  IN  THE  KING'S  BENCH, 


1797.  Editards  agaimt  Wilson. 

TVMy  Tenm 

Anaetoffwr*     TkECLARATION  States,    that  whereas  the 


ritiiig  tnutees  plaintiff,  OD,  &c.,   and  long  before  was,    and 

^S^gSSH^  from  thenceforth  hitberlo  hath  been,  and  sUll  is,  clerk 
to  tell  watte      to  the  commissioners  acting  in  the  execution  of  a  cer- 

lands  to  definy  -  «  •  ^   •■_ 

the  ezpenoes  of  tain  act  of  parliament,  passed  in  the  Sm  year  of  the 
I^tiTilldS"  reign  of  his  present  majesty,  intitled  "  An  act  for 
^i^^B^  "  P«^v«ng>  cleansing,  lighting,  and  otherwise  improv- 
sDch  laici  ill  *'  ing  the  streets,  lanes,  and  other  public  passages  and 
^duOl  think  ^'  places  within  the  borough  of  Derby ^  and  for  selling 
5j!  *T,^  "f  "  a  certain  piece  of  waste  ground,  situate  within  the 
poses  of  the  act  *<  gaid  boroueh,  called  Nwu  Greeny  towards  defraying 

into  execatkm,  ^  «   i_         -^ 

does  notaaiho-  ''  the  expence  of  the  said  improvements ;''  and  the  said 
^^Tsadh  defendant,  during  all  the  time  aforesaid,  was,  and  stiU 
monef  in  the     jg  Q^g  ^f  ^jj^  trustees  appointed  by  virtue  of  a  certain 

oppontion  of  a  • 

1^  in  pallia-  other  act  of  parliament,  made  and  passed  in  the  eighth 

i7^Msed,    '  year  of  the  reign  of  his   present  majesty,   intitled 

SSJ^Sl!^*  '*  ^"  **^*  ^^^  selling  part  of  a  green,  called  Nuns  Greem, 

ons  to  the  par-  <<  in  the  boroutrh  of  Derby,  in  the  County  of  Derby,  and 

poses  of  the       ,,  ^  ,    .         ,  .  .        r  i  i      ^ 

former  act.        '^  for  applying  the  money  arising  trom  the  sale  thereof 

*^  in  the  improvement  of  th^  remaining  part  of  the 
^'  said  green,  and  for  other  purposes  therein  mention- 
^*  ed,*^  for  putting  the  said  last  mentioned  act,  and  the 
several  powers  therein  contained,  in  execution.  And 
whereas  also,  after  the  passing  of  the  said  several  acts 
of  parliament,  and  whilst  the  said  plaintiff  was  such 
clerk  to  the  said  commissioners  as  aforesaid,  and  whilst 
the  said  defendant  was  such  trustee  as  aforesaid,  to 
wit,  &c.  at,  &c.,  the  commissioners  acting  in  execu- 
tion of  the  said  act  of  the  thirty-second  year  of  the 
reign  of  his  present  majesty,  did,  in  due  manner,  givr 
notice  to  one  X  T.,  one  of  the  trustees  appointed  in 
the  said  act  of  the  Bth  year  of  the  reign  of  his  present 
majesty,  and  who,  as  such  trustee,  had  acted  in  the 
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trusts  in  sach  act  mentioned  (there  being  at  the  time        1797. 
of  giving  such  notice,  no  clerk  to  the  trustees  appoint-      edwabds 
ed  in  or  by  virtue  of  the  said  last  mentioned  act) ;      ^ahut 
that  the  trustees  appointed  in  and  by  virtue  of  the  said 
act  of  parliament,  made  and  passed  in  the  eighth  year 
of  the  reign  of  his  present  majesty,  should,  and  they 
were  thereby  required  to  make  and  deliver  to  the  plain- 
tiff^ their  treasurer  and  clerk,  a  true,  fair,  and  particu- 
lar account  in  writing,  of  all  money  which  should  have 
been  by  the  said  trustees  from  time,  to  time  received 
by  virtue  of  the  said  act  of  the  eighth  year  of  the 
reign  of  his  present  majesty,  and  how,  to  whom,  and 
on  what  account  such  money  had  been  paid,  together 
with  the  proper  receipts  and  vouchers  for  such  pay- 
ments, which  said  notice  had,  in  due  manner,  been 
agreed  to,  and  subscribed  by  the  commissioners  pre- 
sent at  a  certain  public  meeting  of  the  commissioners, 
acting  in  execution  of  the  said  act  of  the  32d  year  of 
the  reign  of  his  present  majesty,  duly  held  at  &c.  on  See. 
the  number  of  commissioners  present  at  such  meeting 
amounting  to  seven ;  andfurthery  that  the  trustees  ap- 
pointed in  or  by  virtue  of  the  said  act  of  the  eighth  year 
of  the  reign  of  his  present  majesty,  did  not  under  their 
hands,  nor  under  the  hands  of  any  Jive  or  more  of  them, 
within  one  month  next  after  such  notice  given  by  the  said 
commissioners  to  the  said  J.  T.  as  aforesaid,  make  up  or 
deliver  to  the  said  plaintiff',  a  true,  fair,  and  particular 
account  in  writing  of  all  money  which  had  been  by  the  said 
trustees  from  time  to  time  received  by  virtue  of  the  said  act 
of  the  eighth  year  of  the  reign  of  his  present  majesty,  and 
how,  to  whom,  and  on  what  account  such  money  had  been 
paid,  but  on  tbe  contrary  thereof  wholly  refused  and 
neglected  so  to  do,  contrary  to  the  form  of  the  said  act 
of  the  thirty-second  year  of  the  reign  of  his  present  ma- 
jesty ;  and  further,  that  the  trustees  appointed  in  or 
by  virtue  of  the  said  act  of  the  8th  year  of  the  reign 
of  his  present  majesty,  from  time  to  time  received  by 
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1797-       virtue  of  the  same  act,  divers  sams  of  monej,  amponi- 
Edwards     *'*8  ■'*  ^*  whole  to  a  large  sum  of  money,  to  wit,  fiur,  to 

againsi       ^{(^  ^t,  g^c,  and  that  the  money,  which  at  the  time  of 
giving  such  notice  as  aforesaid,  remained  in  their  hands, 
upon  the  balance  of  the  account  of  the  money  reoeiTed 
and  paid  by  the  said  trustees,  by  virtue  of  the  said  last- 
mentioned  act,  amounted  to  a  large  sum  of  money,  to 
wit,  the  sum  of  &c.  to  wit,  at  &c. ;  of  which  said  se- 
veral premises  the  said  defendant  afterwards,  and  after 
the  expiration  of  one  month  irom  the  time  of  giving  sach 
notice  as  aforesaid,  ^o  wit,  on  &c.  had  notice,  whereby, 
and  by  force  of  the  said  act  of  the  32nd  year  of  the 
reign  of  his  present  majesty,  an  action  hath'  accrued 
to  the  said  plaintiff,  as  such  clerk  as  aforesaid,  to  de- 
mand and  have  of,  &c.  from  the  said  defendant,  as 
such  trustee  as  aforesaid,  on  behalf  of  all  the  said 
.    trustees,  the  said  sum  of,  &c.  being  the  money  remain* 
ing  in  the  hands  of  the  said  trustees,  upon  the  balance 
of  such  account  as  aforesaid,  parcel,  &&    There  were 
also  counts  for  money  had  and  received  as  trustee^  &c. 
and  on  an  account  stated.    To  this  declaration  the 
defendant  pleaded  th^  general  issue,  nil  debit.      In 
Easter  Term,  1796,  by  a  rule  of  his  majes^'s  coq^t  of 
King's  Bench,  zpad^  in  this  cause^  it  was  or^^jred,  that 
the  juclgDti^t  which  h^d  been  signed  in  this  cause 
should  be  set  aside,  the  defendant  undertaking  to  ad- 
mit every  thing  necessary  for  bring;ing  on  tt^e  question, 
viz.  whether  there  was  any.  balance  in  the  hands  of  the 
trustees  under  the  foi;mer  act  of  parliament  at  the  time 
of  bringing  the  action,  which  is  to  .depepfl  upon  the 
question,  whether  the  sum  of  94/.  17 s,  74'  b^ng  the 
expence  incmred  in  opppsing  the  late  act^ough^  to  be 
allowed  to  the  trustees  under  the  former  acl^  or  ought  to 
be  recovered  in  this  action,  as  a  b^anpe.in  the  hands  of 
the  treasurer,  and  that  he  the  said  defendant  is  a  ti^ys- 
tee,  against  whpm  an  action  may  be.  brought  under 
the  iast  act* 
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The  cause  came  on  to  be  tried  at  the  last  summer       1797* 
assizes,  before  Mr.  Justice  Buller,  when  the  following      edwards 
case  was  made  for  the  opinion  of  the  courts  viz.  in  Sth        «^a»< 
Geo.  III.  an  act  of  parliament  passed,  intituled,  ^  An 
*'  act  for  selling  part  of  a  green,  called  Nuns  Green, in 
**  the  borough  of  Derbjff  and  for  applying  the  money 
''  arising  from  the  sale  thereof  in  the  improvement  of 
''  the  remaining. part  of  the  said  green,  and  for  other 
^^  purposes  therein  mentioned ;"  reciting  that  there  was 
within  the  borough  of  Derby,  in  the  county  of  Derby, 
a  certain  piece  of  grdhod,  called  Nuns  Great,  contain-  v 

ing  by  estimation  forty-eight  acres,  or  thereabouts,  on 
which  the  freeholders,  owners,  and  occupiers  of  mes- 
suages, landa»  and '  tenements,  and  burgesses  within 
the  said  borough,  had  right  of  common.    Also  recit- 
ing, that  several  small  buildings  had  lately  been  erect- 
ed thereupon,  and  great  damage  had  been  done  to  the 
said  green  by  persons  digging  gravel  thereout,  to 
the  no  small  detriment  and  loss  of  the  freeholders) 
occupiers,  and  burgesses,  having  right  of  common 
thereon,  as  well  as  to  the  prejudice  of  the  health  of 
the  inhabitants*,  of  the  said  borough,  by  reason  of  the 
stagnated  water  and  other  nuisances.    Also  reciting 
that  the  said  borough  was,  by  the  increase  of  trade, 
become  very  populous,  and  that  there  was  a  want  of 
more  dwelling-houses  for  the  inhabitants.    Also  recit* 
ing  that  if  the  said  nuisances  and  incroachments  on  the 
s^id  green  were  removed  and  prevented,  and  power 
given  to  seH  part  thereof,  for  the  purpose  of  erecting 
dwelling  houses  and  buildings  thereon,  and  the  money 
arising  from  such'sitle  were  applied  in  removing  the 
said  nuisances  and' incroachments,  it  would  greatly 
tend  to  the  benefit  and  advantage  of  the  said  freehold- 
ers, owners,  occupiers,  and  burgesses,  as  well  as  of  the 
other  inhabitants  of  the  said  borough ;  it  was  therefore 
enacted,  that  the  mayor  and  recorder  of  the  borough 
o{  Derby,  for  the  time  being,  the  Right  Hon.  Lord 
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1797.       Frederick  Cavendiih,  the  Right  Hod.  Lord  Scargdat^^ 
Bdwarm      ^e  defendant  in  this  action,  and  forty-nine  other  per- 
^fjll^^       sons,  were  thereby  appointed  trustees  for  putting  the 
said  act  into  execution.    It  is  also  enacted,  that  such 
part  of  the  said  Nuns  Green  as  extends  in  length  from 
the  late  dwelling  house  of  Gilbert  Cheshire,  Esq.  to  the 
dwelling  house  of  George  Manifold,  in  depth  not  ex« 
ceeding  forty-five  yards,  should  be  vested  in  the  said 
trustees  and  their  successors  for  ever,  freed  and  dis- 
charged from  all  right,  title,  or  interest  whatsoeTer, 
which  the  freeholders,  owners,  and  occupiers  within, 
and  burgesses  of  the  said  borough  of  Derby,  or  any 
other  person  or  persons,  could  or  might  have  in  or  to 
the  same,  or  any  part  thereof;  in  trust  nevertheless  to 
sell  and  convey  the  same,  in  the  manner  and  for  the 
purposes  thereinafter  mentioned.     It  was  further 
acted,  that  the  said  trustees,  or  any  nine  or  more  o 
should  or  might,  out  of  such  monies  as  should  arise  from 
the  sale  of  the  said  ground,  in  the  first  place  pay  and  dis- 
charge all  the  expences  of  obtaining  the  said  act,  and  af- 
terwards in  removing  and  taking  away  the  pinfold,  setiif^ 
up  the  same  again,  and  of  removing  attd  taking  away  alt 
other  buildings,  and  all  inclosures,  and  other  incroach- 
ments  whatsoever,  and  of  improving  the  remaining  part  of 
the  said  Nuns  Green,  and  of  defraying  all  other  expences 
attending  the  execution  of  the  said  act,  in  such  manner  as  the 
said  trustees,  or  any  nine  or  more  of  them,  should  think 
most  useful  atid  beneficial  to  all  parties  interested  therein. 
It  was  further  enacted,  that  it  should  and  might  be 
lawful  to  and  for  the  said  trustees,  or  any  nine  or  more 
of  them,  and  they  were  thereby  authorised  and  em- 
powered, to  level  and  fill  up  all  the  pits  and  unevoi 
places  of  the  said  green,  and  to  ornament  and  improve 
the  same  in  such  manner  as  they  should  think  most 
advantageous  and  beneficial;  and  that  all  the  pro- 
ceedings of  the  said  trustees  should  be  entered  in  a 
book  or  books  to  be  kept  for  that  purpose,  and  to  be 
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signed  by  the  said  trusteesi  or  any  nine  or  more  of  1797* 
theniy  or  their  clerk  for  the  time  being.  And  it  is  Edwaros 
.further  enactedi  that  from  and  after  the  passing  of  the  ivf^^y 
said  act,  the  part  of  the  said  Nuns  Green  remaining 
unsold,  should  be  and  remain  a  common.  On  which 
the  freeholders,  owners  and  occupiers  of  houses,  lands, 
and  tenements,  and  burgesses  of  the  said  borough* 
should  have  right  of  common.  That  the  trustees,  in 
pursuance  of  the  said  act,  soon  after  the  passing  . 
thereof,  disposed  of  the  whole  of  such  part  of  the 
ground  which  was  vested  in  them,  and  directed  to  be 
sold,  and  from  time  to  time^  from  the  passing  of  the 
said  act  down  to  the  year  1791»  continued  to  act  in  • 
this  eicecution  of  the  trusts  of  the  said  act,  and  ex- 
.pended  the  money  arising  from  such  sales,  pursuant 
to  the  directions  of  the  said  act.  In  the  year  1791,  a 
bill  was  depending  jn  parliament  for  paving,  cleansing, 
lighting,  and  otherwise  improving  the  streets,  lanes, 
and  other  public  passages  and  places  within  the  said 
borough  of  Derby,  and  for  selling  a  certain  piece  of 
waste  ground,  situate  within  the  said  borough,  called 
Nuns  Green,  towards  defraying  the  expences  of  the 
said  improvements.  About  2,000  persons  had  right  of 
common  on  this  Nun^s  Green;  that  about  1,600  per- 
sons  signed  a  petition  to  parliament  for  the  bill,  and 
about  1,1Q0  persons  signed  a  petition  to  parliament 
against  it,  many  having  signed  both  for  and  against 
it.  la  January,  1791,  thirteen  of  the  trustees  of  the 
8th  GeQ.  III.  by  an  advertisement  in  the  Derfry  papers, 
called  a  meeting  of  the  trustees,  to  take  into  consider- 
ation so  much  of  the  report  of  the  committee  ap- 
pointed to  prepare  a  plan  for  more  effectually  paving 
and  lighting  the  streets  of  the  said  borough,  as  related 
to  the  said  Nuns  Green;  and  on  the  i6th  March,  I791f 
at  ^  meeting  of  the  said  trustees,  held  in  pursuance  of 
the  said  act,  it  was  resolved,  '*  that  it  i^  the  opinion  of 
"  this  meetipg,  that  as  by  the  proposed  bill  for  paving 
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1797.       ''  ^^  lighting  the  streeU  of  Uus  town,  U  is  intended 

sell  NuMi  Grten,  the  bill  shaU  be  opposed,  and  a 
^  slilion  presented  to  pariiameirt  for  thai  pnrpoee, 

Wiijoif.  ,,  ^^  ezpence  of  fihich  shall  be  paid  ont  of  the  mosMy 
'*  belonging  to  the  said  green."  This  lesoiatkm  was 
entered  in  the  proceedings  of  the  said  tnutees^  and 
signed  by  durteen  of  thcan.  In  consequence  of  die 
above  resolution  the  biU  was  opposed  in  pariiafliait, 
and  the  sum  of  IH/*  17s.  lid.  the  subject  matter  of  tius 
caasei  was  expended  and  paid  by  the  treasurer  to  the 
trustees^  on  the  i4th  Nov.  179  If  which  bill  was  with- 
drawn. 

m 

In  the  1792  an  act  passed,  which  was  also  opposed 
in  parliament,  intitled, ''  An  act  for  pating^  cleanring, 
''  lighting,  and  otherwise  improving  the  streets,  laocsy 
**  and  other  public  passages  and«  places  within  the 
borough  of  Derby,  and  for  selling  a  certain  piece  of 
waste  ground,  situate  within  the  said  b<Mrough»  called 
''  NuM  Grtem,  towards  defraying  the  ezpences  of  the 
**  said  improvements/*    By  which  it  is  enacted,  that 
certain  persons  therein  described,  should  be  commis- 
sioners for  carrying  the  said  act  into  execution ;  and 
the  remainder  of  Nsiu  Greem  was  thereby  vested  ia 
them  for  the  purpore  of  sale,  and  applying  dre  money 
arising  from  the  sale  in  such  maimer  as  therein  men- 
tioned.   That  the  tnuteei,  appoitUed  by  virtue  &f  thewU 
act  of  the  %th  Geo.  IIL  should,  and  they-  are  tkereiy 
required,  under  their  hands,  or  the  hands  of  anyftee  or 
more  of  them,  within  one  calendar  month  next  after  notice 
shouid  be  given  by  the  said  commissioners  to  the  clerk  to 
the  said  trustees,  or  left  at  his  last  or  usual  place  of  abodcf 
or  if  there  should  be  no  such  clerk,  upon  such  noiicebeitig 
given  to  any  one  or  more  of  the  said  trustees,  who  have 
acted  in  the  trusts  of  the  said  act  of  the  8M  Geo.  ///. 
or  left  at  their  reepedive  last  or  most  usual  place  qfe^ode, 
make  np  and  deliver  to  the  said  commissioners,  at  a 
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ing  to  be  held  in  pursuance  of  the  said  act,  or  to  such  IJQJ. 
other  person  as  they  should  direct,  a  true,  fair,  and  par-  edwaiids 
ticular  account  in  writing  of  all  monehf  which  shall  hate  *  ^'^^, 
been  by  the  said  trustees  from  time  to  time  received,  by 
virtue  of  the  said  act  of  the  Sth  Geo.  IIL,  and  how,  to 
whom,  and  on  what  account  such  money  has  been  paid,  to^ 
gether  with  the  proper  receipts  and  vouchers  for  such  pay^ 
ments ;  and  the  said  trustees  shall  pay  all  such  money  as 
upon  the  balance  of  such  account,  appear  to  be  in  their 
hands,  or  in  the  hands  of  any  other  person  or  persons,  for 
their  use  or  on  their  account,  to  the  said  commissioners,  at 
a  meeting  to  be  held  in  pursuance  of  the  said  act,  or  to 
such  other  person  as  they  shotUd  appoint,  to  be  applied 
for  the  purposes  of  the  said  act ;  and  if  such  trustees 
should  refuse  or  neglect,  at  the  time  and  in  manner  as 
aforesaid,  to  make  out  and  deliver  such  accounts,  or  to 
produce  and  deliver  the  vouchers  relative  thereto,  or  make 
such  payments  as  aforesaid,  then  and  in  any  oj  the  said 
cases  the  said  commissioners  are  thereby  empowered  to 
cause  an  action  to  be  brought  against  any  one  of  the  said 
trustees,  on  behalf  of  all  the  said  trustees,  in  any  of  his 
majesty  s  courts  of  record  at  Westminster,  in  order  to  re^ 
cover  such  money  from  the  said  trustees,  with  costs  of  suit  m 
The  cominissioners  under  the  last  act  of  parliament^ 
dnlj  proceelded  to  execute  the  powers  thereof,  and 
the  plaintiff  was  regularly  appointed  their  clerk  and 
treasurer.  And  the  said  commissioners  caused  such 
notice  to  be  given  to  the  said  trustees  under  the  Sth 
Geo.  III.  as  is  required  by  the  act  of  32d  Geo.  III.  re* 
quiring  them  to  ihake  up  and  delirer  to  the  plaintiff  a 
true,  fair,  and  particular  account  in  writing,  of  all 
money  wliich  bad  been  from  time  to  time  received  by  ^ 
virtue  of  t£ie  said  act  of  the  Sth  Geo.  IIL,  and  how,  to 
whom,  aiid  on  what  account  such  money  had  been 
paid,  together  with  the  proper  receipts  and  vouchers 
for  such  payments.  That  the  trustees  did  deliver  an 
account,  with  the  proper  receipts  and  vouehers ;  that 
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1707-  in  thai  accouDt  they  look  credit  for  the  said  sum  of 
Edwarm  0^*  ^7**  lid.  expended  pursuant  to  an  order  of  the 
trustees,  under  the  8th  Geo.  IIL  of  l6th  March,  179I> 
in  opposing  in  parliament  the  bill  for  selling  Nam 
Green.  That  there  was  no  balance  in  the  hands  of 
the  trustees  at  the  time  of  passing  the  act  of  32d 
Geo.  IIL  unless  the  said  sum  of  94/«  17<*  7id.  is  to  be 
considered  as  such.  The  question  is,  whether  the 
plaintiff  is  intitled  to  recover. 

Clark,  for  the  defendant,  was  called  upon  by  the 
court  to  argue.    The  questions  are,  first,  whether  the 
application  of  the  money  by  the  parties  was  proper ; 
and  secondly,  whether  the  form  of  action  is  proper. 
The  trustees  had  a  discretionary  power  under  the  for- 
mer statute,  to  act  as  they  should  think  most  useful  for 
the  carrying  the  purposes  of  the  act  into  execution. 
Now  an  application  was  made  to  parliament  to  take 
the  trust  out  of  their  hands ;  and  that  Nuns  Green 
should  be  sold  to  pay  the  expences  of  the  act.    The 
trustees  did  not  act  improperly  in  opposing  the  bill. 
No  commoners  opposed  it ;  and  the  trustees  applied 
the  money  in  opposing  it;  and  the  bill  was  thrown  out 
Clearly  the  opposition  of  the  bill  was  for  the  purpose 
of  carrying  the  former  act  into  execiition ;  for  if  the 
IhII  had  passed,  the  former  act  could  not  have  been 
carried  into  execution.     Mr.  Justice  BuUer  was  of 
opinion  for  the  defendant  on  this  point.    The  o%her 
objection  is,  that  this  action  cannot  be  maintained. 
The  balance  of  the  account,  if  any,  can  only  be  re- 
covered ;  and  here  there  is  no  balance :  the  treastirer 
is  obliged  to  pay  over  the  money  when  ordered  by  the 
trustees.    The  legislature  did  not  mean  to  leave  the 
question  to  a  jury,  to  say  whether  the  money  was  pro- 
perly expended. 

The  Court,  however,  thought  otherwise  on  both  the 
points,  and  gave 

Judgment  for  plaintiff. 
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P£DDBR  and  others  against  Watt  and  another.        . [ 

HUaryTerm. 

J^ECLARATION  for  goods  sold  and  delivered  to  A  dinction  by 

defeDdant,  aod  on  tbe  common  money  counts,  j^^  ^^^ 

and  accoani  stated.    The  defendant  pleaded  the  ge-  ^"^^^^^jf*^ 

neral  issae.    At  the  trial  of  this  cause  before  Lord  laiger  amoimt. 

Chief  Justice  Kenyan  and  a  special  jury,  at  Guildhall,  ^^S^JnS^ 

the  sittings  afker  THnt/y  Term,  the  jury  found  a  ver-  ^Jf|f^&?\^ 

diet  for  tbe  plaintiffs  for  the  sum  of  £584/.  \2s.,  sub*  thebaiiken), 

ject  to  the  opinion  of  the  Court  upon  the  following  atanMof^' 

case,  vix.  John  Pedder,  and  Co.  the  plaintiffs,  are  mer-  !J3je*tfi?iiu 


chants,  at  Cork,  Ireland.    Messrs.  Watt  and  Walker,  ■>  a  bffl  at  one 

the  defendants,  are  merchants  at  Liverpool.    Messrs.  the  Unkm 

Forbes  and  Gregory,  and  their  late  partner  Mr.  Bicr«  doTl^fwho 

ton,  were  for  many  years  merchants  in  London,  and  jn^reonridcred 

.  .  it  If  a  pftyneiit 

carried  on  business  both  durine  the  lifetime  of  Mr.  tobemadeata 

Burton,  and  afterwards  under  the  firm  of  B.  Burton,  does  not 

Forbes,  and  Gregory,  down  to  the  time  of  the  failure  of  ■»»«»*  «<>  *  ^ 

-,  Myment;  and 

Forbes  and  Gregory,  hereinafter  mentioned.    Messrs.  «  •  etm  of 

Caldwell  and  Co.  were  bankers  at  Liverpool,  with  whom  wfaeic  the  ' 


Messrs.  Forces  and  Gregory  were  partners  in  that  busi-  S^^^JJ^e!^ 
ness,  only  as  the  same  was  carried  on  at  Liverpool;  but  ^  die  daj  on 

which  the  cv6~ 

Messrs.  Caldwell  and  Co.  had  no  concern  in  the  house  dit  wooid  es- 
of  Burton,  Forbes,  and  Gregoiy,  in  London.    Pedder  C^the^debtor 
and  Co.  corresponded,  and  had  an  account  with  the  ^^j^^^  v 
house  of  B,  Burton,  Forbes,  and  Gregory,  in  London,  peyment. 
who  acted  as  their  bankers  and  agents,  and  on  whom 
they  drew  bills,  but  had  not  any  account  with  Caldwell 
and  Co.    At  different  times,  between  the  month  of 
May,  1784,  and  the  month  of  January,  1792,  Pedder 
and  Co.  supplied  fVatt  and  Walker  with  provisions  to  a 
considerable  amount.    In  the  course  of  these  transac- 
tions, Pedder  and  Co.  always  ordered  the  payments  to 
be  made  to  their  correspondents,  B.  Burton,  Forbes, 
and  Gregory,  in  London,  but  never,  in  any  one  in- 
stance, ordered  such  payment  to  be  made  to  Caldwell 
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time,  remitted  by  bUls  to  BmrloH,  Forbes,  aed  Greganf, 
^^^f^     ^^  several  sams  due  from  them  to  Pedder  and  Co.  and 
watt^     always  advised  Pedder  and  Co.  thereof,    lliat  ia  ^o 
^     pattioular  instances,  that  is,  in  1787  and  1789i  Watt 
and  fValker,  being  indebted  to  plaintiffs  for  provi- 
sions, paid  the  several  snms  due  to  plaintifis  to  CM- 
well  and  Co.,  on  acooont  of  BmtUm^  Forbes,  and  Greg^ 
Tf,  with  directions  that  Burton,  Forbes,  and  Gtr^ 
should  credit  the  acconnt  of  plaintiffs  to  the  amooot 
of  such  sums  on  a  futore  day,  as  they  did  in  the  pre- 
sent case.    That  plaintiflb  had  notice  from  Burm, 
Forbes,  and  Oregory,  of  such  credit  being  giyen  by 
diem,  and  acquiesced  therein.    In  Hovember  and  J%- 
etmber  179^  Watt  and  ¥f^alkn  srat  orders  to  FMr 
and  Co.  to  ship  snndry  provisions  in  the  John,  tk 
Trelawnmf,  the  Green  Castle,  and  the  Alatkea,  for  Js- 
maica,  which  were  shipped  accordingly.    On  tlie  4th 
February,  1793,  Pedder  and  Co.  wrote  to  JfattBUi 
Walker  as  follows,  viz. :  ^  The  total  amount  of'mmc», 
flic,  per  the  sundry  vessels,  dedncting  3/.  per  ceot  dis- 
count as  usual,  makes  M74/.  09.  7d.  Irish,  which  som, 
brought  into  English  money  at  par,  makes  2MSl.  l^*^ 
sterling,  and  at  your  leisure  you  will  please  to  remit  the 
same  to  B.  Burton,  Fwtbes,  and  Gregory,  Esqrs.  UnM 
for  our  account"  fFatt  and  Waiktr  having  an  accooat 
with  CaUwelt  and  Co.  as  bankers^  on  the  25th  Aifn- 
ary,  1793,  gave  the  following  order  to  them,  «<•' 
*'  Fierce  to  the  credit  of  Messrs.  B.  Burton,  Forbes,  and 
"  Gregory,  2£dS/.  14f.5d.,  so  as  to  m^e  the  paym«n^ 
''  the  same  as  a  bill  at  one  month  from  this  date  to 
•*  Messrs.  Pedder  and  Co.  of  Cork. .  W.  and  W."  O0 
the  same  25th  February,  Caldwell  and  Go.  wfoie  to 
Burton,  Forbes,  and  Gregory  as  follows,  viz. :  "  Mcfifl** 
''  Watt  and  Ifalker  desire  yon  will  credit  the  accoiiot 
"of  John  Pedder  and  Co.  2«83/.  14s.  5d.,  as  if  a  WU 
'«  for  that  sum  had  been  sent  this  day  at  one  mootk* 
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Od  die  97 A  Fsbmarjf^  B.  Bmtmy  Forbes,  and  Grego-       1796. 
fy,  jeint  the  following  answer  to  Caldmdl  ttod  Ca. :      r^ttoBn 
'',We  win  <»dtt  Messro.  Jofo  Peddermui  Go.  cm  9,Stb     "^  '^ 
'^  Mtarek2SS8l.  I4t.5i^  on  accodntof  Messrs.  Watt  and       W 
'^  Walker,  and  advise  them  tJtereof  to«>monrow/'  On  the 
2dth  of  February,  Forbes  and  Gregory  wrote  to  PeJ- 
iler  and  Co.  ^  We  dnll  eredtt  you  on  the  !26th  March 
**  by  order  of  Messrs.  Watt  and  Walker,  of  Lioerpool, 
'*  ^WSl.  14f.  6<2/'  On  the  lOCh  Marek^  Pedder  and  Co. 
received  a  letter  from  Watt  and  Walker^  dated  Lherpool, 
6A  March,  saying/^  We  received  yoar  letters,  the  last 
under  date  the  4ih  «dt. ;  on  examining  your  account 
therein  contained^  we  Qad  it  right,  and  paid  on  the 
^  2dd  ult.  to  Messrs-  CaldmM  and  Co.,  on  your  ac- 
^  count,  e«8S/.  14i.  5d.    W.  and  W!*     Tor  which  last- 
mentioned  letter  Pedder  and  Co.  did  Dot  reply.    On 
the  l6lh  March,  1793,  the  house  of  B.  Burton,  Forbes, 
and  Gregory^  of  Loudon,  stopped  payment,  and  on  the 
i8th  a  commission  of  bankrupt  was  issued  against 
them.  On  the  16th  March,  Caldmdl  and  Co.,  of  iMer* 
pooly  stopped  payment,  and  a  commission  of  banicrupt 
was  soon  afterwards  issued  against  them.    That  be- 
fore, and  at  the  time  when  the  above-mentioned  letter 
of  the  ft6th  February  was  written  by  Caldwell  and  Co. 
to  Burton,  Forbes,  and  Gregory,  and  from  thence  con- 
tinually until  the  time  of  the  several  failures  aibove- 
mentioned,  CiddwM  and  Co.  were  indebted  to  Watt 
and  Walker  to  a  much  larger  amount  than  the  sum  or^ 
dered  to  be  paid  by  them  to  B.  Burton,  Forbes,  and 
Gregory,  and  that  Pedder  and  Co.  were,  at  the  time. of 
those  several  failures,  indebted  to  B*  Barton,  Forbes, 
and  Gregory  in  1717/«  }3f.  4d*    No  entry  was  made  iu 
the  books  of  B.Burton„Forbes,mnA  Gregory,  to  the  cre- 
dit of  Pedder  and  Oo«  for  the  amount  of  their  account 
with  Watt  and  Walker,,  except  in  a  bpok  which  they 
call  a  psospectus  book,  which,  eontaias  enliies  as  a 
memoranda  of  paymeists  to  be  made  by  Bt^rloii,  Forbes, 
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and  Oregaiy,  on  future  days,  wberein  the  said  sum  of 
€283/.  14f.  5d.  was  entered  as  a  payment  to  be  made 
on  the  28th  March ;  nor  was  any  remittance,  except  as 
aforesaid,  made  by.  ffaii  and  Walker  to  B.  Burton^ 
Forbet,  and  Ortgory,  on  account  of  Pedder  and  Co., 
after  the  said  letter  of  Pedder  and  Co.,  dated  the 
4th  Februarfy  1793.    No  entry  was  made  in  the  books 
of  Pedder  and  Co.  to  the  debit  of  Burton,  Forbes, 
and  Gregory t  for  the  amount  of  the  last  account  of  Ped- 
der and  Co.  with  Wait  and  Walker ,  except  in  a  book 
kept  by  Mr.  John  Cotter,  the  acting  partner  in  the 
house  of  Pedder  and  Co.,  for  the  purpose  of  entering, 
as  memoranda,  the  sums  expected  to  be  received  and 
paid,  and  called  by  him  a  personal  ledger ;  in  which 
book  the  said  John  Cotter,  on  the  7th  March,  made  the 
following  entry  to  the  debit  of  Burton,  Forbes,  and 
and  Gregory:  ''To  remitted   by    Watt  and   Walker 
2283/.  14«.  5dJ*  and  in  which  book,  under  the  same  ac- 
county  sometime  in  the  month  of  April  afterwards,  he 
made  the  following  entry :  ^^  deduct  Watt  and  Walker's 
money,  which  never  was  remitted,  2283/.  14f.  Sd.'^  On 
the  17th  of  October,  1793,  the  said  John  Cotter  wrote 
to  the  defendants  as  follows :  ''If  we  had  any  colour  of 
''  supportin  insisting^  at  this  moment,  that  Burton  and 
Co.  shodld  credit  us  for  the  money,  I  would  rather 
commence  a  suit  with  them  than  exchange  another 
word  with  you."  The  question  for  the  opinion  of  the 
Court  was,  whether,  under  all  the  circumstances,  the 
plaintiffs  are  entitled  to  recover. 
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Scarlet,  for  the  plaintifls.  The  plaintiffii  are  enti- 
tled to  recover.  There  are  two  points  in  the  case ;  1st, 
Whether  any  payment  was  made  before  the  28th 
March.  2dly.  Whether  the  defendants  were  discharg- 
ed by  any  future  payments.  The  defendants  gpve  cre- 
dit to  Burton  and  Co. ;  but  the  latter  only  credit  their 
account  for  payment  to  be  made  to  the  plaintiffs  on 
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the  £8th  March.  The  plaintiffs  have  no  credit  given 
them  till  the  28th  of  March,  which  was  after  Burton 
and  Co.*8  bankruptcy.  As  to  the  second  question,  I 
contend,  that  the  defendants  were  not  by  their  acts 
discharged  from  any  future  responsibility.  This  was 
never  considered  as  a  payment  by  ^ny  party.  The 
plaintiffs  never  depended  on  the  transaction  as  such. 
No  bill  has,  in  fact,  been  drawn,  though  the  parties  deal 
as  if  they  had  drawn  one.  The  plaintiffs  had  a  credit 
on  the  defendants  for  the  money»  till  they  had  been 
paid  by  Burton  and  Co.,  which  they  expected  on  the 
28th  March. 
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King,  for  defendant.  What  has  happened  did,  in  ef- 
fect, amount  to  a  payment  of  the  defendants.  In  the 
case  of  a  bill,  a*promise  to  consent  to  accept  is  an  ac- 
ceptance (a).  If  this  can  be  considered  as  analogous, 
then  Burton  and  Co.  have  discharged  the  defendants. 
Pillans  V.  f^an  Merrop,  3  Burr.  1663. 


Lord  Kbnyon  C.  J.  This  case  was  not  reserved 
on  account  of  any  difficulty.  The  jury  were  of  opinion 
with  the  plaintiff  at  the  time  of  the  trial.  The  ques- 
tion was,  whether  the  money  had  been  paid  by  any 
thing  that  has  happened.  Forbes  and  Co.  and  Cald^ 
well  and  Co:  were  both  bankrupts  before  the  28th 
March.  They  accepted  the  bill  by  agreement;  but 
before  the  time  of  payment  both  parties  became  bank- 
rupts. 

Judgment  for  plaintiffs. 


(a)  Not  8o  now,  in  the  caw  of  inland  biUs.  See  1  &  2  Oeo.  IV.  c.  78  ; 
and  Cox  t.  7V«y,  5  Bam,  &  jikL  474. 
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1791-       EvBRBTT  and  another.  Assignees^  8^0.  qfSherifs 
of  London,  against  Tunnard^  Oent.  one,  S^c. 


Mich.  TVrm. 


In  an  tctkm  od  fflHIS  was  an  aetion  oa  a  bail  bond  agaiogt  tbe  de- 
^^^^X^  fendant,  as  one  of  the  baU.     The  declawlkm 

Sedafeiidj^  itated,  that  whereas  one  JoA»  Ptit;e,  heieiofore,  to  wit, 
intheorigiiiai  OH  the  5th  day  of  October,  in  the  year  of  cor  Loid 
mted, mustbe  ^790,  had  been  arrested,  and  was  then  in  costody  of 
itojfcj  withcer.  the  said  Geo.  Mackenzie  MaeatOay  and  Bic*.  Carr 
Glyn,  then,  and  at  the  several  times  hereindUr  men- 
tioned,  being  sheriffs  of  the  city  of  London^  under  and 
by  virtue  of  a  certain  writ  of  our  Lord  the  now  King> 
commonly  called  a  latitat,  before  them  issued  out  oftbe 
said  court  of  onr  said  Lord  the  now  King,  before  the 
King  himself;  at  ^estmimter,  in  the  county  of  AIUt&- 
sex,  by  and  at  the  suit  of  the  said  John  Everett  aod 
Francis,  against  the  said  John  Pike,  and  directed  to 
the  sheriffs  of  the  said  city  of  London,  by  which  said 
writ  our  said  Lord  the  King  had  commanded  the  said 
sheriffs  that  they  shoaM  take  the  said  John  Pike,  if  k 
should  be  found  in  their  bailiwiolc^  and  him  safely 
keep,  so  that  they  might  have  his  body*before  our  said 
Lord  the  King  -at  fTeehnimter,  on  Satm^da^  next  after 
the  morrow  of  All  Souk^  to  answer,  t^  the  said  Jott 
Bt^erett  and  Drancii,  in  a  pieaof  trespass,  -  and  also  to 
a  bill  of  the  said  John  Everett  and  JFjrandi,  against  the 
said  John  Pike,  for  thirty  pounds^  upon  pM>uiise,  ac- 
cording to  the  custom  of  the  court  of  our  said  Lord  the 
Kingi  before  the  King  himself  to  be  exhibited;  aod 
that  the  said  sheriffii  should  have  there  then  that  writ. 
which  said  writ  had  been,  and  was  before  then  duly 
indorsed  for  bail  for  15/.  1 U.,  by  virtue  of  an  affidant 
of  the  cause  of  action  of  the  said  John  Everett  aod 
Francis,  in  that  behalf  before  dien  made  and  daly  af- 


TEMP.  LORD  MANSFIELD,  8te.  6i5 

filed  of  record  in  the  said  court  of  our  said  Lord  the       1791- 


King,  before  the  King  himself^  according  to  the  form 
of  the  statute  in  such  case  made  and  provided ;  and  ^^^ 
which  said  writ^  so  indorsed  for  bail,  had  been,  and  Tuxnaad. 
was  before  then  delivered  to  the  said  Geo.  Maehenxie 
Macauknf  and  Bich.  Cart  Gfyn,  so  being  sheriffs  of  the 
city  of  London  as  aforesaid,  in  due  form  of  law,  to  be 
executed,  to  wit  at  Westminster  aforesaid,  in  the  county 
aforesaid.  And  whereas  the  said  John  Pike^  having 
been  so  arrested,  and  being  in  the  custody  of  the  said 
George  Mackenzie  Macaulay  and  JbcA.  Carr  Glyn^  so 
being  sheriffs  of  the  said  city  of  London,  under  and  by 
virtue  of  the  said.writ^  for  the  cause  aforesaid,  diey  the 
said  Richard  Oarr  Glyn  and  George  MaekeMSie  Maetm^ 
lay,  as  such  sheriffs  as  aforesaid,  took  bail  for  the  ap- 
pearance of  the  said  John  Pike  at  the  return  of  the 
said  writ,  according  to  the  form  of  the  statute  in  such 
case  made  and  provided ;  and  upon  that  occasion  the  . 
said  Jobn  RrafikUn,  as.  one  of  the  said  bail,  then  and 
there,  to  wit,  on  the  said  5th  day  of  October,  in  the 
year  of  our  Lord  1790  aforesaid,  atWatminster  afore- 
said, in  the  county  aforesaid,  by.  his  certain  writing 
obligatory,  commonly  called  a  bail  bond,  sealed  with 
the  seal  of.  the  said  JoAa  Franklin,  andinow  shewn  to 
the  court  of  oar  said  Lord  the.  King,  before^the  King 
himself  here«  the^date  whereof  is  thb.  same  day  and 
year  last  aforesaid,  acknowledged hiinself  to  beheld 
and  firmly  bouaA  unto  the  said  George  Mackenzie  Ma^ 
caulayMd;B/ieh*CarMGlyn^  as  juch  sbcriffs'as  aforesaid, 
(by  their  names  and  addition  of  Qeo.  Mackenzie  Macau^ 
lay,.  Esq*  and  JRisA*  Gtrr  Gfyn,  Esq.  sheriffs  of  the  city 
of  London^  in  the  sum  of  thirtyi^ne  poundei  two.  shil- 
lings of  good  and  lawful  money  of  Great  Britain,  to 
be  paid  to  the  said  sheriff^  or  tbeir  certain  attorney, 
executors,  adminiBtratoi)B^  or  assigns,  when  be  the  said 
John  Franklin  diofild  be  thereto  afterwards  requested ; 
subject  nevertheless  to  a  certain  condition  to  the  said 
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1791.  writing  obligatory  gubscribed,  thai  if  the  said  Johm^ 
Pike  did  appear  before  his  Majesty  at  WeUimmter^  on 
Saturday  next  after  the  morrow  of  JU  Souh,  to  an- 


TuNN ARD.     swer  the  said  John  Everett  and  Francis,  in  a  plea  of 
trespasSj  and  also  to  a  bill  of  the  said  John  Everett  and 
Francis  against  the  said  John  Pike,  for  thirty  poands, 
upon  promises,  according  to  the  custom  of  his  Majes- 
ty's Court,  before  his  Majesty  to  be  exhibited,  then 
that  obligation  was  to  be  void,  and  of  no  force,  other- 
wise to  stand  and  remain  in  full  force,  vigor,  and  ef- 
fect, as  in  and  by  the  said  writing  obligatoiy,  and  the 
condition  thereof  (relation  being  thereto  had),  will 
more  fully  appear;  and  the  said  JfAn  Everett  and 
JFVafids,  in  fact  say,  that  the  said  John  Pike  did 
not  appear   before   his   majesty  at   fVesiminster,   on 
Saturday  next  after  the  morrow  of  All  Souls,  in  the 
condition  of  the  said  writing  obligatory  mentioned,  to 
answer  to  the  said  John  Everett  and  Francis,  in  the 
plea  and  to  the  bill  aforesaid,  according  to  the  exi- 
gency of  the  said  condition,  whereby  the  said  writing 
obligatory  became  forfeited  to  the  said  Geo.  Mackenzie 
Macauluy  and  JSioA.  Carr  Glyn,  as  such  sherifis  as 
aforesaid ;  and  the  said  John  Everett  and  Francis  fur- 
ther  say,  that  the  said  writing  obligatory  being  so  for- 
feited, and  the  money  therein  specified  being  wholly 
unpaid  to  the  said  Geo.  Mackenzie  Maeaulay  and  lt£dl. 
Carr  Glynn,  they  the  said  Geo.  Mackenzie  Maeaulay 
and  Rich.  Carr  Gfyn^  as  such  sheriffs  as  aforesaid 
afterwards^  to  wit,  on  the  II th  day  of  November,  in 
the  year  aforesaid,  at  Westminster  aforesaid,  in  the 
county  aforesaid,  by  a  certain  indorsement  on  the  said 
writing  obligatory,  then  and  there  duly  made  and  at- 
tested, assigned  over  the  said  writing  obligato|*y  to  the 
said  John  Everett  and  Francis,  in  pursuance  of  the  « 
statute  in  such  case  made  and  provided,  as  by  the  said 
assignment  so  made  and  attested  and  duly  stamped 
before  the  commencement  of  this  suit,  and  now  shewn 
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to  the  court  of  our  ftaid  lord  the  king»  before  the  king 
himself  heie,  the  date  whereof  is  the  same  day  and 
year  last  aforesaid,  more  folly  appears;  by  means 
whereof,  8ic«  yet,  &c. 
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Demurrer  for  the  following  causes,  viz.  that  it  does 
not  appear  in  or  by  the  said  declaration,  when  or  on 
what  day  the  said  writ  of  latitat  therein  mentioned 
issued,  or  in  what  year  the  same  was  returnable ;  bat 
it  is  only  in  and  by  the  said  declaration  alleged^  that 
the  said  John  Pike  therein  mentioned,  heretofore,  to 
wit,  on  the  5th  day  of  October,  in  the  year  of  our  Lord 
1790,  had  been  airested,  and  was  then  in  custody  un- 
der and  by  virtue  of  a  certain  writ  of  latitat,  before 
then  issued  out  of  the  court  of  our  said  lord  the  king 
before  the  king  himself,  returnable  before  our*  said 
lord  the  king,  at  fFestminster,  on  Saturday  next  after 
the  morrow  of  All  Souls,  without  setting  forth  on  what 
day,  or  in  what  year  in  particular,  such  writ  of  latitat 
issued  or  was  returnable ;  and  for  that  the  said  writ  of 
latitat,  in  the  said  declaration  mentioned,  is  not  de- 
scribed with  sufficient  certainty,  to  enable  the  said 
John  FrankUn  to  dispute  or  offer  any  issue  on  the  ex- 
istence thereof,  or  on  the  fact  of  bsuing  the  same ; 
and  for  that  it  is  not  expressly  averred  in  the  said  de- 
claration, nor  doth  it  thereby  appear,  that  the  said 
n^riUng  obligatory  therein  mentioned  was  conditioned 
for  the  appearance  of  the  said  John  Pike  at  the  iden- 
tical day  mentioned  in  the  said  writ  of  latitat,  or  that 
the  said  writ  was  to  answer  to  the  same  plea  and  bill . 
as  are  therein  mentioned ;  but  it  is  only  generally 
stated,  that  the  said  writing  obligatory  was  condition^ 
to  appear  on  SiUurday  next  after  the  morrow  of  All 
Souls,  to  answer  to  the  said  John  Eoerett  and  Francis 
in  a  plea  of  trespass,  and  also  to  a  bill  of  the  said 
John  Everett  and  Francis,  against  the  said  John  Pike, 
for  thirty  pounds,  upon  promises,  according  to  the 
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cuitom  of  his  unyetty's  court,  befoie  his  majestj  to 
be  exhibited)  mlhoat  aoy  avermettt  whaUMver  con- 
necliog  Aose  facts  and  citcamstaQoes  with  tite  retom. 
or  cause  of  action,  in  the  said  writ  of  kttiiai  ;  and  fbr 
that  it  is  not  expressly  alleged  in  or  by  the  said  de- 
claratfton,  nor  doth  it  thereby  appear,  that  the  said 
assignment  of  the  said  writing  obligatory  in  the  said 
declaration  mentiDOed»  was  attested  by  two  or  more 
credible  witnesses  (a) :  and  for  Uiat  the  said  declara- 
tion is  in  variocM  other  respects  uncertain,  argumenta^ 
tivct  insufficient,  aad  informal. 
Joinder  in  dernmrer. 


The  counsel  for  the  piaintilf  admitted  the  insuf- 
ficiency of  the  statement  as  to  Uie  return  of  the  writ^ 
and  the  Court  gave  judgment  for  the  defendant,  but 
gate  the  plaintiff  liberty  to  amend. 


(a)  It  is  tuffieient  to  state  thst  the  riierUT  attSgned  tile  hooA  metcftiia^ 
to  the  itattale,  wiUioiit  allesbig  tfast  the  aflrfgMnent  iMSSS^ed  «r  «ii. 
neaeed*  fTilkt,  408— 9»  n.  a.  2  Smmd.  61S.  1  WIU,  127.  If  the 
aaaignment  be  stated  inaccurateiy,  it  is  fatal.  WUlet,  409,  n.  a.  1  XTOir. 
ISl. 
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llieregulatioiis 
oitibe27  Oeo.3, 
c.  13»  s.  3,  do 
liot  apply  to  the 
temporary  al- 
lowances on 
foreign  wines 
granted  by 
27  Oeo,  3, 
e.  31  (a)  ;  and 
BDidi  temporary 
allowancetmay 
bedidmedy 
though  the 
wines  were  ex- 
ported more 
than  3  years  af- 
ter importation. 


WHiTteORE  and  others  against  t^APiLLON  and 

others. 

^HIS  Was  a  special  case  for  the  opfaiion  of  the 
C!ouH.  All  action  wifts  brought  on  the  following 
declaration :  That  the  plainfiiffil^  on  the  9th  May,  1787, 
at  Loftim,  to  wit,  in  th^  parish  of  tec.  wer^,  and  long 
btfdtb  )Mlt6  been,  fl»d  still  are,  in  cop^^rtnetifthip  to- 
gettier,  atad  deali^  in  foreign  wittl»d,  Within  the  limits 
df  the  chief  office  of  esrdse  in  L(mdon.  That  the  tfe- 
fenftailts.  Oh  the  same  day  and  y(etur  v^ere,  and  fit>m 


■A^t^ii, 


'1  ■  Ut  ■!■ 


uX 


■a*. 


(«)  11ielf(tsad7th8ectiDiisofthl8setariiioirtilpired. 
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thence  hitherto  hwt  beeil>  comfBisftiooefs  of  Excise  in 
^ttglandf  to  wit|  at  London  aforesaid;  Thbt  after  the 
passing  of  a  certain  act  of  par}tament|  made  and 
passed  at  Ifae  purlfameiit  holden  at  fVestminsitr  the 
18th  May^  1784^  in  the  d4th  year  of  the  reign  of  king 
Geo.  in.»  and  from  thence  continued,  by  several  pro- 
rogations,  to  the  2Sd  day  6i  January ^  1787>  tntitled 
**  An  ttct  for  maktog  allowances  to  the  dealers  in  fo- 
reign wines  tot  die  stock  of  certain  foreign  wmes  in 
their  possession  at  a  certain  time,  upon  which  the 
duties  on  importation  ka^re  been  paid,  and  for  amend- 
ing several  laws  relative  to  die  fevenme  of  excise/'' 
And  between  the  9th  and  15th  days  of  May^  1787,  to 
wit,  on  the  Idth  day  of  Msy,  in  that  year,  the  plain- 
tiffs,  so  being  such  dealers  in  foreign  wines,  had  divers 
large  qnantities  of  Portugal  and  Spanish  wities,  that 
is  to  say,  45  tons  and  Id  I  gallons  of  Portugal  wine, 
every  ton  thereof  cootaining  952  gallons  of  Portugal 
wine,  and  1  ton  and  5  gallons  of  Spankh  wine,  the 
said  last  mentioned  ton  containing  25fi  gallons  of 
Spanish  wine,  in  the -stock  of  the  plaintiffs,  so  being 
such  dealers  as  aforesaid,  within  the  limits  of  the  said 
chief  office  of  excise  in  London  aforesaid,  and  which 
wines  had  been  imported  into  the  port  of  London,  and 
for  which  several  quantities  of  wine  all  the  duties  im- 
posed for  and  in  respect  thereof  had  been  before  that 
time  there  paid,  and  were  proved  to  be  paid,  to  wit,  at 
London  aforesaid.  That  before  the  fifth  day  of  Jti/y, 
1787,  to  wit>  on  the  £ad  day  of  J«im,  1787|  the  plain* 
iiffs,  so  being  such  dealers  as  aforesaid,  then  residing 
within  the  Hmils  of  the  chief  office  of  excise  in  Lon^ 
doMy  to  wit»  at  London  aforesaid,  in  the  paridi  and 
ward  aforesaid^  did,  according  to  the  form  and  effect 
of  the  aforesaid  statute,  apply  to  the  defendants,  so 
being  commissioners  of  excise  as  aforesaid,  for  the  ah 
lowances  by  the  afcnresaid  act  granted,  by  a  petition 
in  writing,  stating  therein  the  amount  of  the  allow^^- 
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ance  claimed  by  the  plaintiffsy  so  being  sach  dealers 
80  aforesaid,  and  the  several  sorts  and  qaantities  of 
wine  respectively,  for  and  in  respect  whereof  sack  al- 
lowance was  claimed,  and  from  whom  the  same  was 
received,  and  that  the  same  was  the  sole  and  entire 
property  of  the  plaintiffs ;  to  which  said  petition  wa9 
annexed  an  affidavit,  made  and  sworn  by  John  Wkii' 
more,  the  eld^,  one  of  the  petitioners,  before  the  said 
Martin  WkUk  and  David  PapiUon,  defendants,  thes 
and  there  being  two  of  the  said  commissioners  of  ex- 
cise, to  wit,  at  London  aforesaid,  verifying  £be  par- 
ticulars and  matters  stated  in  the  said  petition  ;  and 
the  plaintiffs  aver,  that  at  the  time  of  making  sach 
claim,  to  wit,  on  the  said  2Sd  day  of  June,  17S7»  at 
London  aforesaid,  &c.  the  plaintiffs  did  produce  to 
defendants,  so  then  and  there  being  commissioners  of 
excise  as  aforesaid,  a  certificate,  under  the  hand  of 
the  proper  officer  of  the  customs,  certifying  the  duty 
of  custom  to  have  been  paid  for  such  wine,  which  said 
certificate  was  made  out  in  such  and  the  like  form  and 
manner,  and  such  affidavit  was  made  thereoa  as  was 
used  and  practised,  in  order  to  obtain  the  drawback 
for  wine  shipped  for  exportation,  according  to  the 
form  and  effect  of  the  aforesaid  statute;  and  the 
plaintiffs  further  aver,  that  the  defendants,  being  sadi 
commissioners  as  aforesaid,  were  afterwards,  to  wii, 
on  the  same  day  and  year  aforesaid,  satisfied  that  all 
the  duties  for  the  said  quantities  of  wine  so  claimed 
by  the  plaintiffs,  had  been  fully  paid,  to  wit,  at  Lon- 
don aforesaid;  and  by  reason  of  the  premises,  and  by 
force  of  the  said  statute,  the  defendants,  so  being  such 
commissioners  as  aforesaid,  ought  to  have  paid,  and 
became  liable  to  pay  to  the  plaintiffs,  out  of  the 
monies  in  the  hands  of  the  defendants,  arising  from 
the  duties  of  excise  upon  foreign  wine,  by  an  act  made 
in  that  session  of  parliament  imposed,  the  sum  of 
669/*  185.  lid.  being  the  allowances *upon  the  excess 
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of  the  said  foreign  wines  of  the  plaintiffs^  after  de- 
^acting  252  gallons  thereof,  by  the  said  first  mentioned 
act  in  that  behalf  directed,  at  the  times  and  in  the 
manner  directed  by  snch  act,  the  defendants  then  and 
there  having  monies  in  their  hands  arising  from  such 
duties,  sufficient  to  pay  the  said  allowances,  yet  the 
defendants,  so  being  commissioners  of  excise  as  afore- 
«aidy  not  regarding  the  said  statute  so  made  as  afore- 
said,  nor  their  duty  in  this  behalf,  but  contriving,  &c. 
have  not,  althou^  often  requested^  paid  to  the  plain- 
tiffs, or  either  of  tbem,  the  allowances  granted  by  the 
said  act,  upon  the  said  quantities  of  wine  so  in  the 
stock  of  the  plaintiffs,  and  so  claimed  as  aforesaid,  or 
any  part  thereot^  according  to  the  form  and  effect  of 
the  said  act.  But  on  the  contrary,  the  defendants,  so 
being  commissioners  of  excise  as  aforesaid,  have  al- 
ways refused  to  pay  the  same  to  the  plaintiffs,  and 
still  refuse,  to  the  damage  of  the  plaintiffs  of  1000/. 
To  this  declaration  the  defendants  pleaded  the  general 
issue,  not  guilty,  and  have  paid  507/*  65.  I|i.  into 
court,  whereupon  issue  was  joined. 
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The  cause  came  on  to  be  tried  at  the  sitting  after 
Easter  Term,  1788^  at  the  Guildhall  of  the  city  of 
London,  before  the  Hon.  Francis  BuUer,  one  of  the 
justices  of  our  lord  the  king,  assigned  to  hold  pleas 
before  the  king  himself;  when  the  jury  found  a  verdict 
for  the  plaintiffs,  damage^  152/.  125.  9id*,  and  costs 
40s,  subject  to  the  opinion  of  the  court  on  the  follow- 
ing case.  That  the  plaintiffs,  on  the  9th  May,  1787> 
were,  and  still  are,  in  copartnership,  and  dealers  in 
foreign  wine  within  the  limits  of  the  chief  office  of 
excise  in  London;  and  that  the  defendants,  on  the 
same  day  and  year,  were  still,  and  are  commissioners 
of  excise  in  England.  That  after  the  passing  the  act 
of  parliament  in  the  declaration  first  mentioned,  and. 
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between  the  9ih  and  15tk  days  of  Hoy,  17B7,  to  mtj 
on  the  18th  day  of  said  May,  Iheplaiatiffs  beiag  mMJk 
dealers,  had  45  tons  and  131  gallons  of  Poitogal  wine, 
evory  too  thereof  coatainiBg  ^M  gallons  of  Portogat 
wine;  and  1  ton  axid  5  gallona  of  Spanish  vine^  the 
last  mentioned  ton  containing  ^2  gallons  of  Spaaish 
wine,  in  the  stock  of  the  plaintiflFs,  so  being 
dealers  within  the  said  limits  as  aforesaid,  whicb 
had  been  imported  into  the  port  of  Londom,  and  £ar 
which  all  the  duties  imposed  for  and  in  respect  thcveof 
had  been  before  that  time  there  paid,  and  were  proTed 
to  be  paid.    That  afterwards,  and  before  the  5th  day 
of  JhI^,  1787,  to  wit,  on  the  ^%dL  of  June,  1787,  the 
plaintiffs  being  such  dealers  as  aforesaid,  then  residiag 
within  the  limits  of  the  chief  office  of  exciac  in  Laa* 
don,  according  to  the  form  and  effeet  of  said  atalole^ 
applied  to  the  defendants,  being  such  commianoaen 
of  the  excise  as  aforesaid,  for  the  allowances  by  the 
said   act  granted,  by  a  petition  in  writing,   atating 
therein  the  amount  of  the  allowance  daimed  by  the 
plaintiffs,  being  such  dealera  as  aforesaid,  and  the  se» 
yeral  sorts  and  quantities  of  wine  respectively  for  and 
in  respect  whereof  such  allowance  was  claimed,  aad 
from  whom  the  same  were  received,  and  that  the  same 
was  the  sole  and  entire  property  of  the  plaintiffs ;  to 
which  petition  was  annexed  an  affidavit,  made  and 
sworn  by  the  plaintiff,  John  Whitmort  the  elder»  befbie 
the  defendants,  Martin  IVhiJk,  and  David  Papilloma 
then  and  there  being  two  of  the  said  commissioners  of 
excise,  verifying  the  parttcnlars  and  matters  stated  in 
the  said  petition.    Iliat  the  plaintiffs,  at  die  time  of 
making  such  claim,  to  wit,  on  the  Md  Jtoie,  1787f 
produced  to  the  defendants^  then  and  there  being  sndi 
commissioners  of  excise  as  aforesaid,  a  certificate 
under  the  hand  of  the  proper  officer  of  the  cnstoms, 
certifying  the  duty  of  customs  to  have  been  paid  for 
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such  wine,  and  also  an  affidavit,  vhich  certificate  and 
affidavit  thereon  are  hereunto  annexed,  marked  (A)  (a). 
That  the  defendants,  being  such  commissioners  as 
aforesaid,  were  afterwards  satisfied  that  all  the  duties 
for  the  said  quantities  of  wine,  upon  which  the  allow- 
ances were  so  claimed  by  the  plaintifis  as  aforesaid, 
had  been  fully  paid.  That  the  amount  of  the  allow- 
ances due  in  manner  aforesaid  to  the  plaintiffs  upon 
the  excess  of  the  said  foreign  wines  of  the  plaintiffs, 
after  deducting  252  gallons  thereof,  supposing  them 
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(A.) 


J.  J.  &  IT.  fThUmor^. 


These  certify,  that  the  foUowiog  wines  were  entered  inwards,  vi*.  forty- 
six  gallons  of  Spanish  wine,  per  J,  JMmrts  and  Co.,  1 5th  Abv.  1786 ;  two 
hundred  and  eleven  gallons  and  one-fifth  Spanish  wine,  per  H^.  Brmone, 
28th  .^Mfy,  1783,  Slst  Aiarchy  1784  ;  eleven  thousand  four  hnndred'and 
seventy-one  gallons  and  four-fifths  Portugal  wine,  per  J,  J.  and  W.  iVhU- 
more,  27th  ^prU,  1782;  8th,  17th /ffit.  13th  Feb,  dtkSepi.  6th  iVbcr. 
1783 ;  28th  Sept.  1784 ;  13th  Sept.  21st,  23d  Nou.  1785  ;  6th  M&rcA, 
3d  Afofy  21st  Oct.  7th  Dec.  1786,  for  which  his  Majesty's  duties  were 
paid  at  the  Custom  House,  Lomhn.    Dated  16th  June,  1787. 

/r.  RkkardtoH,  D.  C.     H.  Buthby. 
Per  Collector. 

"niat  the  goodA  abov^-nvwitioned  in  this  certificate  are  now  to  be 

before  me,  the  day  of 


We,  whose  names  are  subscribed, 
do  severally  swear,  or  solemnly 
and  sincerely  and  truly  declare 
and  affirm,  that  the  duty  for  the 
p;oods  in  the  within  oertifieale, 
m  the  names  of  us  or  our  priu- 
cipals,  were  paid  and  secured,  on 
the  day  therein  expressed ;  and 
that  we  sold  or  delivered  the  said 
goods  to  the  persons  undermen- 
tioned by  us,  or  exported  the 


same. 


■*T 


Importen 
Name*. 


To  vbom  sold 
or  ddWered. 


When  Mid 

before  whom 

•worn. 


We,  whose  naoMBs  are  snbscrilied, 
dq  severally  swear,  oc  solemnly, 
siifoerely,  and  truly  declare  and 
affirm,  that  the  goods  herein 
declared  to  be  sold  and  delivered 
to  us  (or  that  the  fiaat  India 
^oods  were  cleared  as  under  men- 
tioned) ifere  by  us  sold,  deliver- 
ed, or  exported,  as  by  us  ttAder- 
written. 


Bnyen*      I   Of  whom 

NaoMPt  ur  by  Mvght*  and  to 

whom  clesRd  vhom  sold  or 


oir. 


exported. 


Whouand 

bofiiivwhom 

tworo. 


John  Whit 
more*  for  self 
and  Sons;  is 
CHanoNas,  forkered 
Wm.  Bttmn : 


For  the  wine|16J 
within    men 
tioaed*    dcti 
toi.J. 
badW.Wlilt 


'«anc,  17I87« 
J.  IMler, 


Bcfi]  .Newtona 

forJ.J.fcW 

Whitmore. 


BeceiTOd  of 
B&obeiti 


JohaWild^for  aiorttdcUfer 


16Jatie,17B7. 
G.Brathwatte 


John  KobcrU 
and  Co. 


ed  to  Mcaars 
J.  J.  andW. 
Whitmore. 


IS  June,  1787 
O.Brathwaite< 


Wm.  Brown, 
part  of  the 
wine  within 
mentioned. 


J.R. 
18  June,  I7S7. 
6.Brathwtite. 
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intided  to  the  allowance  upon  their  whole  stock,  is 
659L  IBs.  1  lcl.,and  thedefendantshave  paid  507/.6i.  1  Jrf. 
into  court,  being  the  amount  of  such  allowance  upon 
so  much  of  the  plaintiffs  stock  as  hath  been  imported 
within  three  years  before  the  9th  day  of  May,  1787. 
That  the  officers  of  the  customs  never  grant  certifi- 
cates  for  the  drawback  upon  foreign  goods  or  mer- 
chandizes for  exportation,>hich  have  not  been  im- 
ported within  three  years  before  the  time  of  exporta- 
tion. That  the  certificate  granted  at  the  Custom 
House,  in  order  to  obtain  a  drawback  upon  exporta- 
tion, where  a  part  of  the  wines  appear  to  have  been 
imported  more  than  three  years,  is  agreeable  to  the 
form  annexed,  marked  (B.)(6)..  That  the  defendanu 


W  (B.) 

In  the  Mary,  Sammi  ffoufe,  per  ZhmUrk.    John  Pnui. 

The  mitiee  inwud.  for  twenty  gaUoiu  Portugal  wine  were  mdd  br 
Smmel  SnUtk,  15th  February,  1787 ;  fourteen  galloos  Spanidi  wine,  wm 
paid  out  of  time.    Dated  Me^^  1788. 

ff.B.  per  Collector. 
Jr.  iZ.  D.  Compt. 

ment«»«d  to  tU.  certflcrte,  «  «nr  to  be  exported  to  IjJE^^ 
owner. 

Sworn  before  me,  the  \  ^^'  ^•*^' 

dayofJlffly,  1788.  J 

G.  B.  per  Sur. 


We  whoae  namei  are  tobecribed, 
do  eeyerally  swear,  or  solemnly 
and  sineerely  and  truly  declare 
and  affirm,  that  the  duty  for  the 
goods  in  the  within  certificate,  in 
the  names  of  us,  or  our  principals, 
were  paid  and  secured  on  the  day 
therein  expressed,  and  that  we 
■old  or  delivered  the  said  goods 
to  the  persons  undormentioned  by 
ns,  or  exported  the  same.  l 


We,  whose  names  are  subscribed, 
do  severally  swear,  or  solemnly, 
■^cerely,  and  truly  decbre  and 
■ffirm,  that  the  goods  herein  de- 
dared  to  be  ^Id,  and  delivensd 
to  us  (or  that  the  East  India 
goods  were  cleared  as  undermeo- 
tioned)  were  by  us  sold,  deUvered. 
or  exported  as  by  us  underwritten. 


Importers 
Names. 


I 


J.  Thomas, 

for 
Sam.  Smhli. 


o  whom  sold 
or  deliveted. 


Sold  to 
ioha  Fmst 


When  and 

befinewhom 

sworn. 


littyen 


^  May,  1788. 
O.P. 

perSttTT 


whom 
oA 


Names,  or  Iqri  ImichC^md 
Cleared  to  whom  sold 


I 


or  exported. 


When  aad 
before  whom 
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bave  in  their  hands  monies  arising  from  the  duties  up- 
on foreign  wines,  imposed  by  said  act  of  parliament, 
sufficient  to  pay  the  said  allowances  claimed  by  plain- 
tiffs, if  they  are  entitled  to  the  same.  The  question 
for  the  opinion  of  the  court  is,  whether  the  plaintiffs 
are  intitled  to  recover  in  this  action.  If  the  court 
shall  be  of  opinion  that  the  plaintiffs  are  entitled  to 
recover,  the  verdict  to  stand ;  but  if  the  court  shall  be 
of  opinion  that  the  plaintiffs  are  not  entitled  to  recover, 
then  a  verdict  to  be  entered  for  the  defendants. 


1788. 

Whitmorb 

agabui 
Papillon 

and  others. 


The  Court  called  upon  Wood,  for  the  defendants, 
who  contended  that  the  plaintiff  was  not  entitled  to  a 
drawback  upon  the  wines  imported  three  years  before 
claimed.  The  question  arose  on  the  27  Geo.  III. 
c.  IS,  s.  3,  which  must  govern  the  statute  27  Geo.  III. 
C.31,  sec.  1  to  7,  which  relate  to  stock  in  hand  be- 
tween the  9tb  and  15th  May,  1717,  and  grants  tem- 
porary allowances  for  such  stock.  The  plaintiff  can- 
not be  entitled  to  drawback  for  any  wine  imported 
above  three  years.  The  form  of  the  certificate  is  an- 
nexed. The  statute  says,  there  must  be  a  certificate, 
in  the  like  form,  as  usual.  Now  there  is  not  a  form  of 
a  certificate,  where  the  wine  is  imported  above  three 
years;  The  construction  contended  for  by  the  plain- 
tiffs would  be  a  bad  consequence  to  the  revenue ;  the 
party  would  get  allowance  for  more  than  the  duties 
paid,  in  some  cases,  as  where  thie  higher  duties  are  now 
paid.  The  5th  section  of  the  27  Geo.  III.  c.  31,  seems 
to  authorize  such  a  construction. 


The  Court,  however,  were  clear,  that  the  plaintiffs 
were  entitled  to  the  drawback. 

Judgment  for  plaintiffs. 


A 


im  CASBS  IN  THE  KING'S  BENCH, 


*77^'  Ward  against  Andrews. 

TheUndloraof  fT*HE  plaintiff  brought  an  action  of  trespass,  for 
jMrto  year^  cutting  and  carrying  away  plaintiflft  timber.  The 

^J'^J*^^*^  1st  count  of  the  declaration  was,  for  entering  plaiu- 
of  the  timber     tifTs  close,  and  cutting  down  and  carrying  away  tim- 

on  the  premises.  ft  i  • 

may  support  ber ;  2d  coqnt,  for  cutting  down  and  carrying  awaj 
22**!^^  timber  generally  ;  and  3d,  for  cairying  away  timber. 
a  third  person,   The  defendant  pleaded  not  guilty. 

for  carrying  it 
away,  after  it 
has  Men  cat 

down  (a).  Upon  the  trial,  at  the  iapi  Lent  assises  for  ike  comitj 

of  IVor^ester,  it  appeared,  that  in  the  month  of  Febv* 
ttfy,  1771,  an  ash  and  an  q^M,  which  had  grown  upon 
t})e  premises  naiped  in  tb^  declaration,  had  been  cat 
down,  of  which  pr^aiises,  Ann  Andrews,  widow,  the 
defendant  s  motherj  was  at  that  ii^ie  tenant  in  posses- 
sion, aa  lessee  from  year  to  year  under  the  plai&lifi) 
the  own^r  of  the  iaheritajDce ;  and  that  the  defendaDt, 
during  the  possession  of  the  premises  by  the  said  iss 
Audrpgpi^  cross  Qut  dxnA  carried  away  the  wood,  after 
it  was  «o  severed  from  the  ground^  and  converted  it  1a 
his  own  use.  At  the  time  of  btting  the  premises  to 
the  ^aid  Ann  Andrem,  there  vas  do  reservation  to  tbe 
landlord  of  the  Umber,  or  trees  growing  thereon.  The 
jury  at  the  trial  found  a  verdict  for  the  plaintiff,  witk 
30«.  dftmagi^s,  subject  to  the  opinion  of  the  court, 
whether  in  thif  case,  this  action  of  Unespass  ti  et  am» 
can  be  maintained. 

Cor,  for  pliuntiff.    This  action  of  tiespass  i&  well 
brought.    Though  it  may  be  trae  that  the  tenant  has 


(a)  So  if  trees  are  excepted  in  a  lease,  trespaai'is  maintunsUe,  •»} 
not  case ;  8  Batt,  190 ;  and  so,  if  they  are  net  excepted,  1  Sm^^^* 
n.6.    7T.R.13.    2  Camp.  491. 
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a  ffwttkd  prot>6rfcy  io  Ab  tinber^lo  oMiiitaiD  an  action       <  772. 
4g««Mt  ihivA  pomoQB  fof  an  injary  to  U,  whilst  it  is       wa«d 
grovii^^  yet  wkyen  se? ered  it  becones  the  pnoperty  of     Amuwa. 
idle  ovnar  of  .tbe  aoil.    It  ia  not  jiecesaary  to  kave  ac- 
toal  pottHBBficm  to  maintain  aa  action  of  trespass. 
Lii.  71.    F.  N.  B.91.     Bro.  Ab.  Trespass,  pi.  ft  16. 
fieie  the  taees  had  been  cat  down  some  time  before  the 
dejEendant  4sarriad  them  away,  and  the  plaintiff  was 
then  clearly  entitled  to  them*     He  cited  AUeyn,  83. 
Cra.  Car.  346.     13  Hen.  VII.  9,  6.    Palm.  3fi7. 

Bamter&fi,  for  defendant.  This  was  a  general  ver- 
dict|  with  damages  ia  all  the  ooants,  and  not  for  the 
mere  earrylDg  the  timber  away.  {But  this  the  court 
denied^  and  said  that  the  case  was  meant  to  be  on  the 
last  ofMotf  de  bonis  aspartatu^  There  is  a  distinctioo 
between  trespass  vi  et  arms,  and  trespass  on  the  case. 
JVoperty  and  possession  must  coocar  to  support  this 
action.  Perhaps  not  actual  possession  is  necessary ; 
but  here  the  plaintiff  never  had  any  possession.  As 
to  the  case  in  AHe^,  83,  the  point  there  determined 
was  not  before  the  court. 

Sed  p£r  Curiam.  The  plajntiff  had  sufhcient 
possession  to  maintain  this  action. 

Judgment  for  plaintiff. 


^  C!oLOMBiB9  agcanst  Sum. 


1772. 

pLAINTIFF  declared  on  a  promissory  oote^  for  100/.  ^^^^^S^ 

drawn  by  one  T.  If osst,  and  payable  to  the  de-  iwtios  that  • 
fendant,  whom  the  plaintiff  stated  to  be  the  immediate  dqpipdtiig 
indorser  to  the  bill    The  defendant  pleaded,  that  the  ^S^SSmS^ 
first  indorsement  he  ever  made  on  the  bill  was  made  ^^  ptvdanp 

cyofanch  ac- 

tMMiyOomiiieiice 

an  action 

(a)  See  1  Tmmi.  1S9.  >S*»^  «>» 

samedetad* 
ant  (a}. 
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1772.      to  one  /•  Grmimm,  to  wliom  the  defSsndant  deliveted 

CoLOMBua    ^^^  ^'^^>  ^^  ^^^  before  tbe  pkuntiflTs  eomtaieiice- 
i^otfiuf       ment  of  this  aetioD,  the  «aid  J.  Gfmkam  cofl&menced 

Slim. 

an  action  on  the  bill  agatoit  the  pvetent  defendant^ 
which  action  was  still  pending.  The  plea  did  not 
«tate  that  the  plaintiff  had  oyer  any  notice  of  the  ac- 
tion being  commenced.  To  this  plea  the  plaintiff  de- 
nnned  generaUy«  land  defendant  joined  in  demnrrer. 

Davenpori,  for  plaintiff.  There  are  tiwo  olgections 
to  this  plea :  Ist,  that  it  amounts  to  the  general  issue; 
and,  dd»  that  it  is  bad  in  substance.  The  plaintiff^ 
being  the  holder  of  the  bill«  has  no  reason  to  enquire 
into  what  has  been  done  by  the  person  who  indorsed 
it  to  him.  It  would  hurt  credit,  if  he  was  forced  to 
enquire  into  what  has  been  done  by  the  prior  holder. 

The  Court  were  of  opinion  that  the  plea  was  bad* 
for  the  reasons  urged  by  the  plaintiff.  The  court 
thought  that  an  indorsee,  without  notice^  was  not 
bound  by  any  thing  done  by  a  former  holder.  Bat 
that  if  a  bill  be  taken  by  an  indorsee  (knowing  that  a 
former  action  was  depending)  with  a  view  to  oppress 
the  defendant,  it  might  be  otherwise. 

Judgment  for  plaintiff. 

1772.  Hunter  against  Earl  (f  Dr  Lorainr. 

A  declaration  in  T^"-^  declaration  Stated,  that  Henry,  Earl  of  De 
case  against  an  Lorai9u(a)  was  summoned  to  answer  IFfffiam 

Bari|  stating       ,. 

theEaritoha?e  Hunter,  in  a  plea  of  trespass  on  the  case^  and  where- 
erf  to  answer'  upon,  iic.,  wiUi  counts  for  goods  sold  and  delivered^ 
!"*?^  ;^' '  »*•  &C.    To  this  the  defendant  demurred  as  follows :  For 

tachedy'  is 

imd  (6).  • 

(a)  It  is  to  be  obaerred*  tliat  tbe  ^ntiff  did  not  allege  tbe  defendant 
to  bare  <*  priTikge  of  peerage." 

(b)  See  Tidd's  fonoM,  5tb  ed.  88.  Sed  Fide  1  HtH.  Bbu  250.  I 
Saundersf  318,  n.  3.    1  ChUty  on  Pi.  288. 
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that  it  is  alleged  by  the  said  dechuratioD,  that  the  said 
Earl  hath  been  summoned  to  answer  the  said  William 
in  a  plea  of  tresfmss  upon  the  case^  whereas  it  ought 
to  haye  been  attached,  to  answer  the  said  William  in 
the  plea  aforesaid,  and  not  summoned ;  and  forthat  no 
summons  lies  in  an  action  on  the  case  on  promises ; 
and  for  that  the  said  declaration  is  in  many  respects 
uncertain,  insufficient,  and  wants  form,  8cc. 

Joinder  in  demurrer. 


177«. 

Hunter 

4tgmiiut 

Barl  of  Ob 

LOKAINB. 


Lord  Man^ld.    The  declaration  is  bad.     In  an 
action  on  the  case,  the  first  process  is  an  attachment. 

Judgment  for  defendant. 


Datis  against  Saundbrs  and  others. 

npHIS  was  an  action  of  trespass,  wherein  plaintiff^ 
in  the  first  count  of  his  declaration,  set  £orth 
that  the  defendants,  on  the  l£th  March,  1770,  at  Top- 
iham,  in  the  county  of  Devon,  with  force  and  arms,  the 
goods  and  diattels,  (to«wit)  SOO.casks  of  brandy,  and 
200  casks  of  ^rum,  of  the  plaintiffs,  value  200/... there 
then  being  and  found,  took,  .and  carried  away,  and 
converted  and  disposed  thereof  to  their  own  use.  In 
the  second  count,  plaintiff  declared,  that  the  defend- 
ant, on  the  said  12th  of  March,  at  Tapsham  aforesaid, 
with  force  and  arms,  a  certain  sloop  of  the  plaintiffs* 
value  lOOL,  there  then  being  and  found,  broke,  da- 
maged, and  spoiled,  whereby  the  plaintiff  not  only  was 
obliged  to  lay  out  and  expend,  but  did  lay  out  and 
expend  10/.  in  repairing  and  amending  the  said  sloop, 
but  was  prevented  .and  Jbinderedirom  nsiag  his  said 
sloop  for  three  weeks  then  next  following,  and .  other 
injuries.  Sic*: to  the  plaintiff's  damage  of  SOOl.  The 
defendants  having  pleaded  the  general  issue  of  not 


177(K 

MtdL  Term. 

If,  in  the  prose- 
cation  of  a  law- 
fill  act,  an  ae- 
ddent,  purely 
accidental, 
ariee,  no  action 
canbienipport- 
ed  foranm- 
jnry,  aridng 
fimn  such  ac- 
cident. 


fiAUNB: 
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1770*  guiltjt  issm  was  tfaereopoii  joioed,  and  tht  taste 
j^^  came  oa  to  be  Iried  at  the  last  asMoeSi  hdd  ai  ExHtr^ 
OD  Thursdajf,  9U1  AmguM,  1770,  bebra  If  n  Justice 
A$h$ni,  wbca  a  Tardict  wa»  fonaA  i!w  the  defeadants 
on  the  first  ooont  of  the  dedaratloii^  and  for  the  plain- 
tiff on  the  second  c^onty  dateages^  lOl.,  costB#40f., 
subject  to  the  opinioa  of  this  honoarable  court  on  tike 
following  case:  That  the  plakitiff  was  owner  of  asiotip, 
and  the  defendants  owners  of  two  other  sloops.  That 
having  reason  to  believe  there  was  a  raft  of  brandy  left 
in  the  sea  by  the  smugglers  at  Ihrbaif,  sevaml  vessels 
went  oat  in  search  of  it.  That  John  DnuiU  was  the 
first  discoverer  of  the  raft»  and  laid  hold  of  it  with  his 
boat  hook ;  but  not  being  able  to  hold  it,  he  left  his 
boat  hook  sticking  in  the  cablci  and  which  boat  hook 
remained  visible  above  water.  That  De$cent  still  con- 
tinued tfa«Mv  aM  was  afamit  t6  retnm,  baf  before  he 
got  up,  Davis,  the  plaintiff,  fixed  his  anchor  to  the  ca- 
bk  to  wfakli  the  raft  of  casks  was  faatened,  and  drew 
t&tti  dp  to  the  bow  of  tiba  vessel.  That  whilst  Davis 
was  getting  in  soflie  of  tb^  casks,  the  defendants, 
Samukn  Qtid  Fmli  in  one  koat»  and  Coaiei  and  Battkii 
ih  the  islher,  came  up,  attd  eaok  got  kohl  of  another 
part  of  Ibe  raft.  That  whilst  diey  had  so  hold,  by  tiie 
lolhng  of  the  sea^  asd  Uowiilg  of  Ibe  wiiMl,  their 
ships  drove  against  the  plaintiff'a  vessel^  and  did  him 
damage  to  the  amamnt  of  the  vcidBet«  Hiat  the  caska 
whieh  Caokes  and  Saunders  took  ftom  the  raft  were 
immediately  ti&en  to  the  oastooQs*  and  condemned  in 
die  Exchequer,  no  one  laying  a  claim  thereto*  Whe* 
Iher  the  plaiaiiff  is  entitled  to  recover  hi  this  actioo 
for  the  damage  done  to  his  ship. 


Bmimd,  Seijeaiity  for  plaintiff.  Plaiatfff  was  the 
actaal  possessor  of  the  raft,  tf  in  the  prosecotioB  of 
an  unlawful  attempt  to  dispossess  a  man  of  goods  in 
his  possession,  a  dammge  is  done,  trespass  may  be 
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maintained.    Even  a  person  haying  an  illegal  posses-        1 770. 
sion»  may  support  this  action  against  any  person  but        davis 
the  legal  owner.  Cre^.  Eliz.  Bl9.    5  Co.  44.(5).     Stra.     sII^m 
777.    1  Salk.  290.   «  Saund.  47,  c.-  Nor  is  the  intent      tmd  ackers. 
or  design  of  the  wi'bng  d^er  to  be  much  c^onsidered  {a). 
Where  a  soldier,  exercising,  discbarges  his  musket, 
and  hurts  another ;  or  a  person  in  shoothig  at  one  but, 
hits  another,  trespass  will  lie.     Hob.  154.     Stra.  596. 
The  question  here  ie,  whether  it  was  not  an  unlawftil  at- 
tempt to  dispossess  plaintiff,  who  Was  in  tb6  actual  pos- 
session of  the  raft*    Br9.  Ahr.  55B. 

Man^eld,  for  defendant.  The  jury  have  found  the 
fact  of  possession  of  the  brandy  against  the  plaintiff, 
and  therefore  they  have  found,  on  the  first  count, 
against  him ;  this  is  decisive  as  to  the  second  count ; 
if  he  had  nojpossession,  defendant  would  not  be  guilty 
of  wrongful  act.  Ld.  Raym.  1399.  Here  the  injury 
was  merely  accidental.  It  is  true,  that  even  if  it  had 
been  through  negligence,  it  must  have  been  an  action 
of  trespass. 

Burland,  in  reply.  When  the  first  act  was  unlaw- 
ful, though  the  injury  had  been  intended  to  a  third 
person,  if  an  injury  ensues  to  me,  trespass  lies.  It  is 
even  so  in  the  case  of  felony.  If  in  prosecution  of 
an  unlawful  act,  a  man  is  killed,  it  is  murder. 

The  Court  decided  generally  for  the  defendants 
upon  the  whole  declaration,  being  of  opinion,  that  the 
original  act  of  the  defendants  was  not  unlawful. 

Judgment  for  defendants. 

(a)  3  mit,  309.    2  Bla,  R.  832.    3  Eati,  599,  601. 
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1771. 


Sinclair  agttmst  Thb  Hon.  T.  Hkrvby. 


In  Mtioa  of  TkECLARATION  in  a$mtmfmi,  for  the  use  and  occa-> 
vmtMom''  pation  of  famished  lodgings  by  Ann  Hetve^,  the 

f^kr^A.^*  wife  of  the  defendant,  at  defendant's  request,  and  other 
defenduet  '  comoion  coonts.  Plea  to  the  count  for  such  use  and 
qoBUf  the  dH"  Occupation,  because  he  says  that  the  said  Ann,  at  the 
'ta^Ui^A^  said  several  times  when  the  said  promises  and  nnder- 
H.  WM  not  hit  takings  are  above  supposed  to  be  made,  was  not,  nor 
pin'woaid  was  she  at  either  of  them,  the  wife  of  the  said  Thoma$, 
mml  ulae*  ^^^  ^"  ^^  ^^  ready  to  verify ;  wherefore,  8u:.  Demor- 
at  wdl  ti  ten-   (er,  for  that  the  plea  aforesaid  amounts  unto  the  general 

oer  Att  iflUDBft'  __ 

terlsl  israe.       issue  only,  and  for  that  the  said  plea  tenders  and  offers 

to  put  in  issue  a  matter  which  is  immaterial ;  and  is^  In 
other  respects  uncertain,  insufficient,  and  wants  form 

&c. 

Joinder  in  demurrer. 


Serjeant  Jephion,  for  plaintiff.  It  would  be  immate- 
rial to  prove  that  Ann  Hervey  was,  in  fact,  the  wife  of 
the  defendant.  It  would  be  sufficient  to  prove  that 
she  passed  as  such.  If  it  would  be  material  to  prove 
it,  the  defendant  would  have  had  the  advantage  of  it 
on  the  general  issue.  This  plea  amounts  to  the  ge- 
neral issue :  and 


The  Court  being  of  this  opinion,  gave 

Judgment  for  plaintiff! 
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Chapman^  on  tJie  demise  of  Scholbs  against 

SCHOLES. 

WAMES  SCHOLES,  being  seised  in  fee  of  the  Under  a  devise 
premises  in  question,  made  his  willi  dated  12th  "And  as  touch- 
December,  1751,  in  the  words  following ;  to  wit,  "  In  SS^^SfrSl 
the  name  of  God,  amen.  I  James  Seholes,  of  Walkmile,  ^^  ^  leaae- 
within  Chadderton,  in  the  connty  of  Lancaster^  yeoman,  &c  idcTisethe 
being  of  sound  mind  and  memory*  do  make  this  my  te^nw/tT 
last  will  and  testament,  in  manner  following ;  and  first,  "y^|^*<>" 
I   order  that  all  my  just  debts,  funeral    and  other  ed»iuitflmy 
expences,  be  paid  out  of  my  personal  estate ;  and  also,  todn^th^am- 
the  following  legacies,  to  wit,  to  my  niephew,  JbAn  ^***iL*^i^* 
Schdes,  son  of  my  lafce  brother^  John  Scholes,  I  give  tint  tliey,  my 
fifty  pounds  ;  to  my  nephew,  John  Scholes,  son  of  my  proretbenme 
brother,  Thamat  Scholes,  I  give  fifty  pounds;  to  my  tj?"^!,^^ 
nephew,  Richard  Hartl^,  son  of  my  brother-in-law,  ^^^  hereby 
IViUiam  Hartley^  I  give  fifty  pounds ;  to  my  niece,  nenonaJestate, 
MoUjf  Hutchinson^  daughter  of  my  late  sister,  I  give  te^^^dedoM- 
fifty  pounds ;  all  which  above  said  legacies  shall  be  SfJL^jy.  ^ 
paid  without  interest,  when  and  as  the  said  several  le-  as  to  the  free- 

...  M  hold  %»Mi  Inhc- 

gatees  attam   their  respective    ages   of  twenty-one  iHuee  of  my 
years ;  and  if  any  of  them  happen  to  die  before  their  jS^Seiiie 
attainment  to  full  age,  then  the  legacy  or  legacies  of  to  nv  Mdd 
him,  her,  or  them  so  dying,  shall  cease  and  be  void  for  and  aa  they  at- 
the  benefit  of  my  two  daughters,  Hannah  and  Jane  ^Jiworai' 
Scholes.    Also  I  give  to  my  brother,  Richard  Scholes,  y^y*f^°^ 
one  hundred  pounds ;  and  until  the  said  several  fifty  and  their  hein 
pounds  legacies  become  respectively  due  as  aforesaid,  I  nSuatu  in 
order  the  same,  and  also  the  remainder  of  my  personal  JJJ^f^^ 
estate,  to  be  converted  into  ready  money  by  my  exe-  bochmydaiisfa- 

_-_  -  _,        teis  die  without 

cutors,  to  be  by  them  placed  out  and  improved  at  in-  uwfui  lame, 
terest  in  the  best  manner  they  can,  for  the  benefit  and  2y  wloelrtSea 
advantage  of  my  said  two  daughters,  and  for  their  vn^  and  a- 

two  hrothen,  7*.  Sekoki  and  R.  Sekok;  and  my  nephew  J.  SekUt§,  son  of  mvlate  hio- 
tber  J.,  ihdr  hdrs  and  amigns  for  ever,  to  take  as  tenants  io  common : "  it  was  held,  that  the 
daaghteis  only  took  sn  estate  tall  with  remainders  orer. 

VOU  II«  2  U 
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1771-        maiBtenances  and  educations  until  they  severally  at. 

cnTrMAH      ^^^  ^^^^  ^S^  ^  twenty-one  years^  ai  whick  ttmea  I  give 

*»tikeDemMof.  the  Said  personalty  and  improvement  thereof  unto  my 

agmut  two  daughters,  equally  betwixt  them ;  and  if  both  of  them 
happen  to  die  in  their  minorities,  and  without  issue, 
then  Igive  tbe  residneof  my  peraonal  estate^and  the  im- 
provements thereof,  nnto  and  amongst  itiy  two  hrolfaers, 
Tkanuu  and  RMard,  and  my  nephew,  John  Sekolm, 
son  of  my  late  fafother^  Jakm  Sthdes^  and  the  snnrivofs 
or  survivor  of  them,  his  and  their  ezccutora  and  ndou- 
nistrators.  Axid  as  touching  my  real  esiaies,  boAJi^ee^ 
hold  and  ItawehoUy  utmaity  t^c.  Idemuike  tenU  amdprth 
fit$  thereof  to  mjf  extentorg  hereafter  named,^  snsCJl  nq 
daughters  attain  their  several  aga  of  tmeniy^me  years  ; 
in  trusty  that  they  my  encuton  improve  the  same  in  like 
manner  andparpose  as  I  have  hereby  tHredted  my  perstmal 
estate, for  ti^  advantage  and  edmeaiion  if  my  dastgktert; 
and  as  to  thefreehold  andinheriiance  of  n^  real  ea^aie,  I 
devise  the  same  to  my  said  daughters  when  and  as  they  at- 
tain their  several  ages  of  twenty-one  years,  equalfy  beii 
them  and  their  heirs  for  ever,  to  take  as  tenants  m 
mon ;  provided  that  if  both  my  daughters  die  withomt  bmh 
fvX  issue,  then  J  devise  my  real  estates  unto  and  amatkgst 
my  said  two  brothers,  l%o«ias  Scholes  ^nd  RidMrd 
Scboles»  and  my  nephew,  John  Scholes,  son  of  my-idte 
brother  John,  their  heirs  and  assigns  for  ever,  to  take  m 
tenants  in  tommein.  Also  I  request  my  exeoutora  do  n 
due  time  after  my  death,  renew  the  lease  of  my  taae- 
ment  in  PiUmorth,  which  I  hold  under  Sir  Jtdjplk  Askt- 
ton,  Bart. ;  and  hereof  I  nominate  and  appoint  my  said 
brothetis,  Richard  and  Thomas  HsaMmpn,  and  WiUiam 
Hartley,  my  brothers  in  law,  joint  executors  of  this  my 
will ;  and  do  give  unto  them  the  tuition  and  gaardvan- 
ship  'of  my  two  daughters,  and  the  management  of 
their  fortunes ;  and  in  testimony  hereof,  I  the  said 
James  Scholes  have  hereunto  pnt  my  hand  and  seal 
this  twelfth  day  of  December,  in  the  year  of  oar  lAMrd 
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oae  thousdnd  9eren  bupdied  a«d  Qfty-one.    James       1771. 
ScMti,  (L.  £•)"    The  Mtator  died  soon  after,  witliout     cZ^^ 
altering  bia  «aid  mil,  lewu^  issiie  two  danghtersj  "^^^^""^ 
Hannah  and  JiOiM  ,*  Hantmh  havii^  attained  her  age  of       against 
twenty-oiife,  died  m  Matf,  1788,  Intestate,  and  without      s^''^''^^- 
issoe.    Jane,  Jmviog  attained  her  age  of  twenty -one^ 
eatcrad  into  poaacaaion  of  the  ^hole  pvemiaea,  and 
di^d  in  SQMmi^,  >19f68/iateatate,  and  without  iasoe* 
John  Schoke,  the  faXher  -df  the  testator,  left  issue  four 
sens,  viz.  JsAny.theioMeai,  Thamat,  James  (the  testator), 
Ekhard  (ihe'dafendant).  .  John.SiMes,  the  eldest  son 
of  Jdm  Sehates,  and  brother  of  the  testator,  died,  leav- 
ing issue  John  Scholes„tlie  devisee  of  one  third  part  of 
the  premises.  The  last-named  John  Scholes  died  in  Oc' 
tober,  ]  76d,  leaving  issue  Mary  Sehoks,  the  lessor  of 
the  plaintiff,  his  only  child,  and  heir  at  law.     Thomas 
Scholes,  the  second  brodier  of  the  testator,  and  devisee 
of  one  other  third  part  of  the  premises,  died  in  1765,  ^ 
without  issue.     Richard,  the  youngest  brother  of  the 
testator,  and  devisee  of  the  remaining  third  part  of  the 
premises,  did,  v^on  the  death  of  Jam,  the  younger 
daughter  of  the  testator,  take  possession  of  the  whole 
premiaea,  and  is.  ahe  pveaent  defendant  for  all  the  said 
premiaea.    At  the  trial  of  this  cause  at  Lancaster  as- 
ai2ea,Ae  14th  ^tigiifr,  1771,  before  Mr.  Justice  Wittes, 
the  jury  foctnd  a  verdict  for  the  plaintiff  for  the  whole 
piemiaeBy  anb^ect  nevertheleas  to  the  opinion  of  the 
Court  of  King's  Bench  upon  the  above  case,  as  to 
one  undivided  third  part  of  Che  said  premises  claimed 
by  the  defendant  under  the  said  will. 

^rcFen. for  plaintiff.  The  question  is,  what  estate 
the  two  daughters  took,  whether  in  fee  or  tail.  I  con- 
tend, Aat  they  took  an  estate  in  fee,  defeasible  on 
their  dying  before  twenty-one,  without  issae.  If  the 
devise  had  been  to  them  and  their  heirs,  and  if  they 
should  die  without  issue,  then  to  the  other  devisees, 

2  u(a 
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they  wooM  theo  have  taken  an  estate  tail.  The  in* 
tention  woaldbec]ear;bntheieitisnotso:  for  it  ap- 
pears the  other  way.  Sccftres.186.  It  was  the  inien- 
tion  of  the  testator  to  provide  for  his  daughters.  The 
only  thins  he  had  further  in  contemplation  was,  if 
they  should  respectively  die  before  the  age  of  twenty- 
one,  when  they  had  a  right  to  dispose  of  the  estate. 
If  they  took  an  estate  tail,  it  must  be  with  oosa  re- 
mainden  to  each.  I  say,  that  the  will  must  be  con- 
strued as  passing  an  estate  in  iee,  defeasible  only  on 
their  dying  without  issue  before  twenty-one.  ft  Alk, 
524.  StfMg  ▼•  Cimmta,  2  Burr.  767.  Doe  ▼•  Hmm/atk, 
11  Geo.  5. 

The  Court,  without  hearing  counsel  for  the  defend- 
ant, were  clearly  of  opinion  in  his  favor,  viz.  that  the 
daughters  only  took  an  estate  tail,  with  remainder 

over. 

Judgment  for  defendant. 


^^^  Fbasbr  against  Skbt  a$id  others. 

In  imtch  of      TkECLARATION  in  covenant,  on  an  indenture  of 
SSb^-rSe.  lease  dated  15th  Jmns,  1750,  between  defendant 

U*^' 'tiOeto    ^^*  "**  ^^^  defendants*  wives,  whilst  they  wcr 

deniae  fimrliiewMe  of  dM  term  demised,  wkerebyplaintiriM 
ericted,  end  plidatiir  pot  to  ooels  in  an  action  egttiist  nim  bjsocli 
tion ;  plaintiirmft  shew  wlio  efkled  the  a— ignee  ;  and  mwdy  atating 
wasaeiMdinfiBeoftiiepraniaes,  and  that  Uieaangnee  waaenctedgenerany,  is  mAi 
dent («). 

SemUe,  nndertiie  wotd  "  demiaey"  tlie  lessee  may  m 
the  lesBOTy  for  nothnring  soiBcient  power  to  demfse  for  the  whole  term, 
was  pot  to  expence  IB  piocaring  a  better  title  for  whole ' 


of  &eleaM  ww 


(4)  In  action  of  Tendee  against  Tendor  for  breach  of  cofenant  for  good 
title^  stating  that  plaintiff  waa  ejected  by  tidrd  pennn>  and  iacnmd  gvmt 
czpence,  tiie  plaintiff  most  sliew  in  some  flmniKr,  that  iSktt  pcnen  ewid- 
ing  does  not  derire  title  from  him ;  and  widioat  tUi  qnallftratina  the 
q»edal  aTennent  of  "  hariqg  Uwfbl  light  and  titio,"  ftc  woqid  be  Imd, 
after  todict.  Cio.Jec.315.  2  Arnad.  177.  1  £«a.  301.  I  Sdi.  4€$. 
1  ModL290.  See  9  Friee,  43.  And  as  to  the  mode  of  aO^ging  it»  aee 
15ikw.70.  2Lev.d7.  3i>».325.  4T.R.617»ac  2  JIm.  ft  Fat  14, 
n.  k    3  CkUty  on  Pleading,  334. 
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^nmarried^  and  plaintiff;  whereby,  in  consideration  of  1773. 
tbe  sum  of  40/.^  laid  out  by  defendant  in  the  repairs  of  Frasbr 
the  premises,  and  for  other  considerations  thereinafter  '^m* 
mentioned,  they  ^lid  demise,  lease,  and  to  farm  let,  muI  others. 
unto  plaintiff,  a  certain  messuage  or  tenement,  8cc. 
The  lease  containing  covenants  to  repair,  8cc.  De- 
claration averred,  that  plaintiff  assigned  the  premises 
to  S.  StepkeMon  for  the  remainder  of  the  term  of  eigh- 
teen yean,  &c« :  To  have  and  to  hold  the  same  unto 
the  said  plaintiff,  his  executors,  &c*,  from  the  feast 
pf  the  nativity  of  St.  John  the  Baptist,  then  next  en- 
suing, for  and  daring,  and  unto  the  faH  end  and 
term  of  eighteen  years  two  calendar  months  and 
twenty-one  days,  ficom 'thence  next  ensuing,  and  fully 
to  be  compleat  and  ended,  yielding  and  paying  there- 
fore, yearly  and  every  year,  during  the  first  eigh- 
teen years  of  the  said  term  thereby  letten  unto  the 
said  defendant  Skey,  his  executors,  &c.  the  yearly 
rent  or  sum  of  2/.  l6s.  Qd.;  to  the  said  defendant  E. 
Towmend,  her  executors,  8cc.  the  like  yeariy  rent  or 
sum  of  £/«  \6s.Bd.;  and  to  the  said  defendant  S.ZbfViw- 
end,  her  executors.  Sec.  the  like  yearly  rent  or  sum  of 
2/.  1&.  Bd.j;  the  said  several  yearly  rents  to  be  payable 
and  paid  on  the  four  most  usual  feasts  or  days  of  pay* 
ment  of  rent  in  the  year,  that  is  to  say,  &c.  The 
plaintiff  then  averred^  that  long  before  the  time  of  the 
making  of  the  said  indenture  of  lease  by  the  said  H. 
Skey,  E.  Towmend,  and  S.  Tatonsend,  to  the  said 
plaintiff  as  aforesaid,  the  mayor  and  commonalty  and 
citizens  of  the  city  of  London,  governors  of  the  house 
of  the  poor,  commonly  called  Saint  Bartholomew's 
Hospital,  near  West  Smithfield,  London,  of  the  fonn*^ 
dation  of  King  Henry  the  Eighth,  were,  and  from 
thence  hitherto  have  been,  and  still  are,  seised  in  their 
demesne,  as  of  fee,  of  and  in  the  said  demised  pre- 
mises ;  and  the  said  H.  Skey  and  S.  his  wife,  in  right 
of  the  said'S.  and  the  said  £.  Townsend,  and  S.  Towns^ 
end,  were,  at  the  time  of  the  making  the  said  demisrei, 
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1773.  possessed  of  the  said  demised  premises,  with  the  ap- 
jij^^jgn  pnrtenances,  for  the  rest,  leridtae,  and  remainder  of  a 
agaum  certain  term  of  ninety^nitie  years,  commeneiag  from 
Mdoiktrs.  and  immediately  after  the  feast  of  the  .Aniraiicaalioii 
of  the  blessed  f^irgin  Mary^  m  the  year  of  omr  Leid 
1760,  and  made  and  granted  by  the  said  govemera  to 
the  said-  H,  Ske^  and  S.  his  wife,  in  right  of  tiie  said 
Smumudi^  £•  and  S.y  to  heM  the  same  to  the  said 
If.  8.  and  S.  his  wife,  in  lighi  of  the  said  A,  sind  to 
the  said  £.  and  S.,  from  the  feast  of  the  AaaiiBciation 
of  the  blessed'  Firgin  Maryp  in  the  year  last  aforesaid, 
for  the  said  term  of  nine  years  i  and  that  the  said  H« 
She^,  E.  Townund^  and  S.  Towmmnd^  at  the  time  of  the 
making  of  tlie  said  demise  by  them>  te  tlie  said  plain- 
tiff, had  not,  nor  at  any  time  since  the  makiag  the  aaid 
demise  by  them  to  the  said  plaintiff,  had  they,  or  had 
any  of  them,  any  other  or  fmrther  title  or  kitieresi  ia 
or  to  the  said  demised  premises,  wtth  the  appostfr^ 
nances,  or  any  part  tbeveof,  than  for  the  then  residne 
or  remainder  of  the  said  term  of  nine  yeans, 
fore  had  not,  nor  co«dd  have,  any  right  or  tiUe  at 
time  of  the  making  die  said  demise  to  the  said  plain-' 
tiff,  to  demise  to  him  the  said  premises,  or  any  part 
thereof,  for  any  longer  term  than  for  the  residae  of  the 
said  term  of  nine  years,  at  Uie  time  of  the  making  of 
the  said  demise  to  the  said  plaintiff,  to  come  aad  aa- 
expired ;  and  that  the  said  term  of  nine  years  ended  and 
expired  by^  effluxion,  lapse  and  coarse  of  time,  oathe 
25thdayof  MarcA,  in  the  year  of  our  (lOrd  1769;  and  that 
the  said  term  of  nine  yeai^,  so  ending  and  deienaiBing 
on  the  25th  day  of  March,  in  the  said  year  of  ooi^  Lord 
1769  aforesaid,  the  said  S.  Siepheman,  to  whom  the 
said  plaintiff  had  so  assigned  the  said  demised  pre- 
mises as  aforesaid,  was  thereapon  on  that  daj  evieced 
out  of  and  from  the  said  demised  preitaiises,  and 
obliged  to  soivender  and  deliver  ap  the  same;  and 
thereupon  the  said  governors  afterwards,  to  wit,  on 
the  9th   day  of    Oeti^ier,  1770,   at,  &c.    afoiesaidl 
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demised  to  the  said  plaintiff  the  said  pr^mises^  with        1773. 
t]ie  appuftenances,   to  bold  ttie  same  to  tbe  said       frasek 
plainUfi;  bis  execotc»B,  &c.  from  the  feast  da;  of       '^^^^ 
the  Annunciatioa'  of  tlie  blessed  f^irgin  -fliary*  m  tbe     and  others. 
year  of  out  Lord  1769,  unto  the  fall  eod  and  term  of 
twenty^one  years  from  thence  next  eoi^uing  and  fuljy  ; 
by  virtue  of  which  saidJast  mentioned  demise  th^  sand 
plaintiff  entered  into  the  said  demised  messuage  or 
tenement  and  piemises,  with  the  appurtenances,  and 
became  and  was  thereof  possessed ;  and  thereupon  the 
said  5.  Stephenson  afterwards,  to  wit,  in  Hilary  Term, 
in  the  10th  year  of  the  reign  of  the  now  king,  e:ihi- 
bited  his  bill  of  complaint  against  tbe  said  plaintiff,  in 
his  Majesty's  Court  of  foqbi^uei  aA  Westminster,  to 
be  restored  to  bis  possesion  9(  ik^  said  premises,  and 
to  obtain  a  satisfaction  for  the  rents,  issues,  and  pro- 
fits of  the  said  preipiaes,  received  by  the  said  plaintiff 
since  die  said  suirender  of  the  said  premises  by  the 
said  S.  &  as  aforesaid,  and  to  compel  the  said  plain- 
tiff to  assign  the  said  premises  to  tbe  ^aid  S.  S.  fyv  the 
residue  of  the  said  teim  of  eighteen,  years  tWjO  ci^endaf 
months  and  tventy-one  days ;  and  the  ss^d  pl^ntiff 
was  thereupon  afbeswards,  to  wil^  pn  the  first  4^y  of 
April,  in  the  year  of  ottr  Lord  1779>  at»  &c.  aibceAaid, 
by  virtue  of  a  decree  made  in  the  said  equij^  suit  ip 
the  said  Court  of  Exchequer  a.t  fVestminster^  oMiged 
to  pay  to  the  said  S.  S.  a  large  sum  of  money,  to  wit, 
tie.,  for  the  relets,  issn^,  and  profits  of  the  said  pre- 
mises, received'  by  the  said  plaintiff  since  the  said  25  th 
day  of  March,  i76Qi,  and  to  m^ke  a  new  demise  of  the 
said  messuage  or  tenement  and  premises,  with  the  ap- 
purtenances, to  the  said  S.  &,  from  thenoe  for  the  term 
of  four  years  three  quarters  of  a  year  two  calendar 
months  and  twenty-one  days,  fiK>m  the  29th  day  of 
September,  1771 1  at  and  under  the  yeaiky    rent  of 
8/.  lOe.  for  the  said  fou«  years  and  three  quarters  of  a 
year,  and  at  and  under  the  rent  of  2/.  2s.  6d,  for  the 
said  two  calendar  months  and  twentys>ne  days  of  the 
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1 773.  said  ierm,  being  a  mach  less  rent  than  the  said  pie- 
P[^2nE  noises  were  thea  w<»ih\o  be  let;  and  also  to  pay  to-the 
'S^  said  8. 8.  a  large  sam  of  monej,  to  wit^  the  siun  of 
54l.  17«*  7d.  as  and  for  the  said  8.  S.'s  costs  of  suit  in 
the  said  cause ;  and  was  also  forced  and  obliged  to 
lay  out  and  expend*  and  did  lay  out  and  expend  an- 
other large  sum  of  money,  to  wit,  602.  in  and  about 
his  defence  in  the  said  cause  of  suit  in  equity,  contrary 
to  the  form  and  effect  of  the  said  indenture  of  lease  ao 
made  by,  fcc- 

Plea,  actio  non,  because  they  say  that  the  said  S.  & 
was  evicted  out  of  and  from  the  said  demised  premises 
by  the  said  plaintiff,  and  this,  8u:. 

Demun^,  and  joinder  in  demurrer. 

Morgan,  for  the  plaintiff.  The  plea  is  bad;  it  ia  no 
answer  to  plaintiff's  action.  The  eviction,  as  stated 
in  the  breach  of  the  declaration,  must  necessarily  be 
considered  to  be  an  eviction  by  recovery  at  law,  by 
the  elder  title.  Now  none  but  the  governors  and  com- 
pany of  the  hospital  could  evict.  Whatever  is  neces- 
sarily apparent  on  the  face  of  a  pleading,  need  not  be 
averred.  It  would  be  impossible  that  any  other  party 
than  the  governors,  or  those  claiming  under  thens, 
could  evict  the  plaintiff's  assignee. 

Davenport,  contra.  It  does  not  appear  by  whom 
the  plaintiff's  assignee  was  evicted.  Now  the  defend- 
ant's plea  states,  that  it  was  by  the  plaintiff.  This  h 
clearly  a  good  defence ;  for  the  plaintiff  could  not  take 
advantage  of  his  own  tortious  act.  It  cannot  be  in- 
tended, from  the  declaration,  that  the  governors  evict- 
ed him.  The  plaintiff's  lease  was  a  renewable  lease. 
The  plaintiff  might  have  fraudulently  got  a  renewal. 
He  cited  Cro.  EHx.  82S.     Wynch.  4.     1  Mod.  66. 

The  Court  held  the  declaration  bad,  for  want  of 
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«(hewtDg  by  wboiti  the  plaintiffs  assignee  was  eticted;       i773> 
or  else  it  shonld  have  alleged  a  breach,  that  the  lessor      Feasbk 
had  oo  title  to  demise  for  so  long  a.  term ;  and  that       ^^ 
plaintiff  was  forced  to  lay  ont  so  mnch  in  prociiring  a     «^  «'*^- 
better  title  from  those  entitled  (a). 

Judgment  for  defendant^  with  liberty 
for  plaintiff  to  amend  on  payment 
of  costs. 

(«)  Iniro6.12.  11.  Jjc.  aoUtr  ▼.  Tkgmfmm^it  WM  hdd,  tint  though 
there  wu  no  eipulsioii,  yet  that  corenaiit  would  lie  on  the  word  **  de- 
■rfMy"'  for  wint  oftitiey  wfakh  Imported  a  ooveu&t  for  good  tide ;  and 
that  Uwia  a  breach  for  the  leMOrto  take  upon  him  lodemiae  w^.  he 
coold  not  But  perhape  it  might  be  otherwiae  if  tlMrs  were  an  ezprem 
covenant  for  quiet  enjoj^eut  In  Ptmfiret  and  Hycnftf  1  SkL  21.  Cmr^  II. 
In  ooreaaat  on  demlee  for.me  of  a  pomp,  «ad  hnaoh  thalkaior  had  not 
-repaired  the  pompy  iHwreby  lemeeeoaldaolieeity  threejndgea  hdd  the 
action  lay,  though  there  was  no  eriction;  but  7\pttdm  J.  thought  other- 
wiae, becanae  on  the  word  **  demiee,"  no  action  Uee  willMmt  eriethm; 
sad  the  judgaMot  of  the  three  waa  refewed  hi  the  fiMheqper  Chamber. 
1  Smmd,  S.  C  There  Twitdm  aays,  tliat  the  not  repairing  was  anon- 
feazance  only,  and  not  like  leieor's  stopping  up  a  watercourse,  or  destroy- 
ing a  wood,  in  wideh  lessor  had  granted  ertoenv;  and  he  tiiere  states  also, 
that  corenant  docs  not  lie  but  on  an  aetoal  ouster. 


WiLLBTT  and  others,  Aa^^ees  of  Aram,  a  Bank-      \  773. 
rvftj  against  William  Thomas  and  another. 


nnHIS  was  an  action  oftroverbronght  by  the  plain-  Anhmkeeper, 
tiffs,  as  assignees  of  Aram,  a  bankrupt,  to  which  u&t  a  trader, 
the  defendants  pleaded  the  general  issne;  and  the  SfSLj^^^ 
cause  was  tried  at  the  last  assizes  for  Qlauce$ter,  and  a  nelth^b  an 
verdict  given  for  the  plaintiffs,  subject  to  the  opinion  ii^whwand  * 
of  this  court,  on  tlie  following  case :  That  John  Aram,  ^^jw^*  *^ 
being  an  innkeeper  Bi  Cowbridge,  in  Glamargamlnre,  ^^^ 
became  indebted  to  the  petitioning  creditors  in  the  out  of  Usian, 

(e)  See3JlfM.327.  Lord  JSi^m. 286. .  4  Arr.  2064.  2ir2ft.382. 
But  if  a  yictualler,  or  an  innkeeper,  deal  in  wine  or  liquors,  as  a  distinct 
business,  howeyer  small  the  quantises  sold  may  be,  they  may  be  bank- 
rupts. 3  WUt.  146.  1  Tempb  Rep.  572.  WkUwtank's  Bkt  L.  10.  Semkk, 
that  on  the  focts  hoe  stated,  the  Jury  might  hsTC  found  a  tiadlag. 


w. 
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1773. 

out  oiken 


TllOlfAS 


L778i  a.  OQWiKikMaiirf  bttfthroy^  iMoed  against  Ubi^ 
Tbat.  ao  awignaieaJi  vaa  dnl|r  made  by  tbe  caartiw- 
«iQlieni  U>.  tbe  plawtift^  previoM  lo  tli^  oommeMe- 
meat  of  tbdr  actiook.  TbM  oo  ibfe  Ulli  of  Arngmif 
)77ly  Uiftuud.4raffi.bagatt  to  ka«pU3  hoase,  to  avoid 
and  d^bj  hjs  imdijtpit^  Woie  t}ie  levying  the  goods  in 
question  by  the  defendaata;  aad  (hat  before  and  until 
the  13th  of  A^u»t^  177 1»  the  said  Aram  kept  an  inn 
at  Ombrij^e^  apd  used  to  selt  wine,  brandy,  and  other 
ttq^Qprtw  by  (h«  dMea,  ta  ^HiaUmqn  q»^  of  Us  inn. 
That  two  gendemea  in  Comhridget  and  others  in  the 
€;pnqtry,  bovi^ht,  of  biqi  in  th^t  v^y^  an4  tbat  he  sold 
wiiM^  hnndj!^  and  othey  liquon  ont  of  hia  inn  taeveiy 
body  tha^  wanted  it  qf  him.  That  the  mam  way  of 
1M9  get^g  bU.  Hyeljil^Qpd  w^.  as  an.  innkeeper.  Tb^ 
4|iia«iao»  f0P  the  opin&Mi^  of  Aa  aourt  is,  wheibet ,  apon 
the  facts  above  stated,.  Ara$i^  w^s  or  was  not  a  trader 

HUtbin  tbe  mnniAg  of  the  hankoiiifc  1aw». 


The  Court  were  of  opinion  that  the  facts  stated  did 
not  constitute  the  plaintiff  a  trader  within  the  bank- 
rupt kiws;  and  granted  a  new  trial,  because  the  jury 
should  have  found  that  ha  traded  to  such  an  extent 
as  to  dej^  ptjiefwise  than  a^  an  innkeeper. 

Sen^t  down  to  a  new  trial. 


Thacker  against  Shepherd  and  others. 


by  the  plaintiff  against  the  defendants.    The  ac- 


rk»  ispwnt     FWWIS  h  an  action  of  trespass  upon  the  case,  brought 

oflMUWjtt  -H"     K  — 

deftnghnH^iiiS  ^ 

^[JVjJ]^  -  tion  contained  counts  on  work  and  labour,  and  money 

Ml  aeiN^ile  ivperty,  after  the  bsnknipley  of  hb  pArtBer,  in  pamunioe  of  a  oontnct 
made  before  flie  ¥rtit  rtiia  f ,  oMtbeinSd  for  la  tha  name  of  the  iolvvnt  psiU^r  o^, 
witiioatjoimiig  ^^  awgP***  of  «<^  banki^pl  partwr.  And  wbere  the  plamtiff  aad  ttie 
haokmply  before  the  bankruptcy,  b^ng  partoertbip  brokers,  effected  an  insurance  for  de- 
fendants, and  the  receipt  of  the  premium  was  ackowlcdged  in  the  policy  at  the  time  of  ef- 
focdng  such  insurance,  but  whioh  was  not  In  fact  paid  until  after  the  ph^tiTts  partner's 
bankruptcy,  by  the  plaijjj^  oal»  of  hk  o«n  aep^imt^  PC»l«rty  •  the  HiO^M  iMweed  was 
held  liable  to  the  solrcnt  partner  only. 
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paid,  Ifdd  o^  and  cxptodcd.    The  defeadanU  ptead-        1773. 


^ed)  Uk  geDttnd  ibmkv  mmammiftit.  The  caate  came  •fj^ImK 
OB*  to:  be  trMd<aft  OuiUhaUi  IsmUm^  at  the  aUliog'  lifter 
JSoitenTcn^  1793^  befoae  Sir  BnOtmUmry^AMuni, 
kDigbt^  ^pe  of  tkejnatictt  o£  tUa  haaoaraUa  oouil^ 
wkoi  tlK^ jmj*  f(Miidi  a  ^widiai fbv tiit'plainttfffor  €i  7«ii 
daiagtOy  and  costf  40i.  aaljMt  to  tha  ayinftw  of  tke 
Caaiit  on  the  feUomng'  aaae:  That  the  plaintiff 
Hacker  waa  paetaer  with  one  Rmtlef^  aa  iasaranoe 
hrnkers.  Thati  «pon  the  9d  of  4|h^  177  1»  they  oaas-^ 
ed  an  insuraace  to  he  madk  on  the  sfaip' Jlnna  Muna, 
belonging  to  the  defendants^  by  their  order,  which 
policy  was  oodecwcatci  by  Roberi  Com/AamtMy  for  IQOL 
end:  die  piemAiii  ii^hna«le^<4  tct  be;  iMeii^  ip  tb^ 
iiaa^l  w«y  uppR  titm  ppUq}i^  VM  4h».  pwninvi.  wa« 
Qpft  in  £sct;  p«jd*.biU  cindii)  W9#  givea  to  dNi:  biptots 
in  the  umah  wi^  till  tbe.cejttUng dAy>'«hiQkii  osoally 
Moa  eft^  Chmtnuui,  ^that  in  N<M?ei^er>  177 1>.  Rornhf, 
who  cacriedoft  aconflideiaUe  tradfe  mgly  aa  ai  iSaQteA 
fiactor>  beeaiQe  a  brakropt^aod  a  sepaiate.  commiflsion 
issued  agiwMt  hinu  And  iii  £Q4«Myku%,  172%  plaittkiff 
paid  the  sum  in  qaestioik  to  M§a  Cmntkaake^  And  the 
question  for  the  opioiQa  of  tbe^oiurt  is,  whether  the 
fjainiiflr  ig  entitled  to  niaintaiik  thia  %Rtin??r 

Arden^  for  plaintiff.  The  oliijection  takea  to  this 
action  is,. that  no  eredilii  was  given  ta  the.plaintiff  only, 
l>«t  to  the.  plaintiff  .a«A  the  hanhmpt  Jtao^;  wdthat 
the  action  ab^ojd  have,  be^on  brought  in  t^e  nanaa  of 
the  plaintiff  aqd  thft  banfaupt's  aaajgaaes-    Thia  aof 

\  tion  is  well  brought.    The  plaintiff,  at  the  time  of  the 

payaaentywasaseparptemua.  The  mpqeywaanot  paid 
ant  of  the  joint  fund-  By  tlM»baqkruptcy>  the  partnei* 
ship  between  the  plaintiff  and  Jiaapiry  was  diwalved> 
and  each  were  liable  to  pay  the  premium  out  of  their 

i  separate  funds.     It  would  be  strange  indeed  that  an 

insolvent  fond  riiould  be  bene^led  by  the  anrangement 
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1779.       made  by  the  tolTeai  partner,  out  of  lik  own  jsepaimle 
Thackm     proportj.    Tlioogh  the  original  credit  was  givea  U> 
jg^Jg^j^     the  plaintiff  and  the  bankrupt,  yet^  in  conacience,  the 
md  tOan.     defendants  werebonnd  lo  pay  in  ease  of  the  fdlwe  of 
the  broken.    It  has  been  said,  that  the  receipt  of  the 
preminm  on  the  policy  was  a  discharge  of  the  broken 
and  ]the  defendants  to  the  insurers ;  but  that  is  only 
prima  facie,  Bnd  not  conclusive  evidence,  of  the  pay- 
ment.   If  jtf .,  as  the  factor  to  B.,  sells  goods  on  cre- 
dit, and  dies  insolvent,  B.  shall  receive  the  money,  and 
not  the  crediton  of  A.    3  Sira.  1 18«. 

Lee,  ea9dra.  The  demand  is  founded  on  a  transac- 
tion by  the  plaintiff  and  his  bankrupt  partner.  Credit 
was  given  to  both  the  partnen.  When  the  receipt  foe 
the  premium  was  given,  it  was  considered  as  paid. 
They  might  immediately  have  broaght  their  actioa 
for  the  payment  against  the  defendants,  and  the  pro- 
duction of  the  receipt  would  have  been  sufficient  to 
have  rendered  the  defendants  liable.  It  is  just  the 
same  as  if  the  plaintiff  and  the  bankrupt  had  paid  the 
premium,. and  theinsnrere  had  lent  them  it  again.  A 
contrary  constructionwouldcreategreatinconvenience. 
If  the  action  had  been  brought  properly,  the  defend- 
ants might  have  sat  off  a  debt  due  irom  the  partner- 
ship. The  remedy  must  follow  the  nature  of  the 
right.  Credit  was  given  to  both  the  plaintiff  and  his 
bankrupt  partner.  It  has  been  said,  that  if  a  joint  ac- 
tion had  been  brought  in  equity,  the  present  plaintiff 
would  have  been,  entitled  to  the  money. 

Arden,  in  reply.  The  x>nly  objection  is  to  the  form 
of  the  action.  The  plaintiff  .has.  paid  the  money  out 
of  his  separate  estate. 

Et  pbr  Curium.  The  action, is  for  money  paid 
by  plaintiff,  for  defendant's  use.    The  money  was  not 
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|>aid  till  a  year  after  the  bankmpiey  of  plaintiff's  partp 
ner.  It  was  not  paid  out  of  the  partnership  effects, 
but  out  of  the  sepamte  estate  of  the  plaintiff. 

iudgmettt  for  plaintiff* 


King  against  Gough^ 


1773. 


Mick,  Term, 


inpHE  following  was  a  case  for  the  opinion  of  the  Under  anez- 

Covatt.    The  cause  was  tried  at  Exeter,  for  the  D«.  Sl^ t?^^ 

vonMre  assizes,  in  Jugusi,  1773,  befor^  Sir  jK,  Adam$,  ^i»^en« 

^  ^  for  cuts  ctrry' 

Knighty  Baron,  and  the  Honourable  Sir  W.  H.  Ash-  ing  compost, 
kurtt,  Knight,  Justice  of  the  Court  of  KingV  Bench,  thing  whatever 
when  the  jury  found  a  verdict  for  the  plaintiff^  da-  ^J^^^^" 
mages  gd.,  costs  40s.  subject  to  the  opinion  of  the  the  carriage  of 

iMw  IS  not  ex* 

court*    The  declaration  was  for  money  had  and  re-  empt.  The 
ceived;  and  contained  other  common  money  coonU.  ^^^ 
The  defendant  pleaded  non  assumpnt.    The  case  was,  mevernaedm 

.  the  manuring 

that  on  the  7  th  December,  1772,  plaintiff  £tiig,  going  of  land/' were 
on  the  Lyme  Regis  turnpike  road,  and  passing  through  ^.  applying 
Ranseombs  Gurt  turnpike-gate,  which  stands  upon  the  ^  ^^^^^ 
said  road,  with  an  empty  cart,  drawn  by  three  horses,  harrows,  and 
having  the  fellies  of  the  wheels  thereof  of  less  breadth  Ibiiaient^'^* 
than  nine  inches  from  side  to  side,  at  the  bottom  or 
sole  thereof,  and  going  to  a  lime  kiln  in  Branseombe 
parish,  which  is  the  next  adjoining  parbh,  being  the 
nearest  lime  kiln  to  plaintiff^s  land,  to  fetch  from 
thence  a  load  of  lime,  in  order  to  manure  his  land  ly- 
ing in  the  parish  of  Honiton,  lime  being  there  gene- 
rally used  as  manure  for  land.    The  defendant,  being 
the  toll  gatherer  at  that  gate,  duly  appointed,  and 
knowing  the  cart  was  going  for  the  purpose  aforesaid, 
did  demand  and  receive  of  the  plaintiff  the  sum  of  9^., 
sixpence  whereof  was  for  toll  appointed  by  order  of  the 
trustees  under  the  statute  31  Geo.W,  and  3J.the  residue 
thereof,  was  for  increased  toll, claimed  unddr  the  general 
act  7th  Geo.  IIL    And  that  the  plaintiff  went  accor^- 
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1773.       iiigty  tbe  tame  day  milh  fte  tame  eatiiageta  fh« 


Kino  Kme  ktki,  loaded  «heiaiA  cMrii^  wldi  Inn,  abd  ibh 
Q^J^^  mediately  oaiticd  lAie  'aaoie  Kme,  in  tlie  Mid  can,  baek 
through  the  sltme  toU  gute  to  his  land  aforesaid,  and 
there  laid  the  same  on  his  land,  for  manuring  the  same. 
That  the  Uwu  Itigw  iompike  road  consists  of  several 
branches,  the  tolls  of  al  which  are  appKed  as  a  general 
fbnd  for  the  repairing  the  whole.  The  greater  namber 
of  catriages  ptissing  on  this  parttcttlar  tnranch  of  iie 
said  tdmpike  rdad»  are  carts  going  for  and  returning 
loaded  with  lime,  to  be  nsed  in  the  nnuMire  of  lands. 
That  this  action  was  commenced  61I1  May  last.  That 
the  money  Was  paid  ever  by  the  toll  girlhcMr  tolhie 
treasnrer  befot^  the  action  obnnnenccfd,  widioot<the 
knowledge  of  the  plsdnliiflf.  The  question  resenred  for 
the  opiinion  df  the  Conrt  is.  Whether  the  plaintiff  is  en- 
titled to  recover  in  this  action* 

Mansfield,  for  plaintiff— Amongst  other  tSiings, con- 
tended, that  the  plaintiff,  by  the  words  of  the  31  Geo. 
Hf  was,  under  these  drcumstances,  exempted  from  the 
payment  of  toll.  The  clause  of  exemption  in  that 
statute  was,  that  '*  no  penon  shocdd  be  liable  for  any 
cart  employed  hi  the  carriage  of  compost  of  any  kind 
for  the  manuring  of  ground,  or  any  thing  whatsoever 
used  in  the  manuring  of 'land."  Now,  even  supposing 
that  lime  will  not  be  included  in  the  word  ^  compost,^ 
as  I  contend  it  is,  yet  the  general  words,  **  or  anything 
whatsoever  used  in  manuring  land,"  will  clearly  ex- 
empt the  plaintiff.  The  lime  was  used  in  manuring 
the  land. 

BuUer,  contra.  lime  cannot  be  comprehended  in 
the  word  "  compost."  Compost  means  a  composition 
of  different  things.  Lime  is  no  composition,  no  mote 
so  than  salt.  As  to  the  other  words,  ^  or  any  thing 
used  in  manuring  land,*'  they  mean  a  carriage  of  some 
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tool  or  other,  such  as  a  plow,  barrow,  or  the  like.     In        1773. 
several  acts  for  other  tampikes,  lime  is  mentioDed  by        kimo 
name.    Hok  tfaeK-k  a  reasoa  why  ft  iiia«ld  net  be      ^^ 
construed  within  the  exemption,  as  it  is  the  only  thing 
the  tolI'ariteB  from,  and  thetoad  ooaldnut  be  si^pfioft'* 
ed  withotit<it«   AnoAer  objection  is,  %hai  flie  oMney  is 
paid  over  by  defeodant. 

Et  pbb  Cubiam.  As  the  lime  is  not  es^pressed,  it 
cannot  be  included  under  the  word  ''  coiqpest,"  It 
seems  as  if  it  were  intended  that  lime  should  not  be 
exempt  from  toll,  as  the  road,  perhaps,  could  not  be 
supported  without  it. 

Judgment  for  defendant.    . 

■ 

Richardson  against  Allen^  in  Error.  ^'^^^' 

HIiitryTerm. 

npHIS  was  a  writ  of  error  from  the  Common  Pleas,  «  g^e  liasde- 
in  which  court  judsment  had  l)een  given  for  the  fr»ttdedamcal- 

JO  o  num  of  a  roan 

defendant  in  error,  on  the  following  words:  "He  howe/'arenot 
(meaning  the  defendant  in  error)  has  defrauded  a  meal-  words,  without 
man  of  a  roan  horse/'    The  declaration  did  not  allege  'pe^^^ damage. 

any  special  damage. 

Luctis,  for  the  plaintiff  iti  error.  The  question  is, 
whether  this  action  is  maintainable  without  special 
damage.  I  (contend  it  is  not ;  for  though  it  is  said 
the  defendant  id -errorr  defrauded  tinother  of  a  horse, 
yet  it  is  not  said  that  lie  did  so  crittiSnally.  It  might 
be,  that  he  had  bought  the  horse  and  not  paid  for  it. 
Hard.S.  5  Mod.  398.  Hurt.  13.  Raym.6^.  I  Shaw. 
181. 

The  Court  heM  the  words  not  aetkNAable,  as  they 
were  not  laid  as  defrauding  by.  false  pretences,  or  any 
other  criminal  way. 

Judgment  reversed. . 
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1774.  PAKrHBueflB  t^miut  Mason  atd  another. 

TVovDeroT    f^HIS  was  was  a  special  action  on.  tbe  case,  com- 
l^ultt^  mcnccd  in  Mkhadma$  Term,  in  the  ISih  year  of 

/Mr^tiieawMr  the  reign  of  the  present  king,  )772»  wherein  the  plain- 
An  «et  of  tiff  declared,  that  on  the  Ist  day  of  January ^  1764,  and 
CSSIS^^  at  the  time  of  the  grievances  hereafter  mentioned,  be 
SrS!u!!L  ^^9  "*^  y^*  *•*  seised,  to  wit,  for  the  term  of  his  na- 
a  BATigiaila  li-  tnral  life,  of  and  in  the  sole  and  several  fishery  in  a 
thoiiae  tem  to  certain  part  oC  the  river  Avan^  in  the  connty  of  War- 
^^^l^^^^^^^l^l^  wick,  which  fishery  is,  and  daring  the  time  aforesaid 
oatheiifcr.      hath  been,  in  the  occupation  of  Thuma$  Finceni,  as 

tenant  thereof  to  the  plaintiff;  bat  that  the  defendants, 
intending  to  injare  the  plaintiff,  and  to  diminish  the 
value  of  his  estate  in  tbe  said  fishery,  whilst  the  said 
HUmuu  Finceni  was  possessed  of  the  same,  as  tenant  as 
aforesaid,  as.  on  12th  June,  1 772»  at  OU  Stratford,  in 
the  said  county,  did  dig  in  the  bed  of  that  part  of  the 
said  river  which  was  and  is  the  fishery  of  the  plaintiff, 
and  made  divers  large  pits  and  trenches  there,  and 
there  pat  great  quantities  of  earth,  stone,  gravel,  and 
rubbish,  and  thereby  altered  and  damaged  the  bed  of 
the  said  river  in  the  said  fishery  of  the  plaintiff  there, 
and  continued  the  said  pits  and  trenches  so  dug.  and 
said  earth,  stone,  gravel,  and  rubbish  so  there  put,  un- 
til the  commencement  of  this  action,  whereby  the  said 
fishery  of  the  plaintiff  there  is  greatly  injured,  and  his 
said  estate  therein  diminished  in  value.  That  tbe 
plaintiff,  on  the  1st  January,  1764,  and  at  the  time  of 
the  grievances  hereafter  mentioned,  was.  and  yet  is. 
seised  (to  wit),  for  tbe  term  of  his  natural  life,  of  and 
in  a  certain  close,  called  the  xivtr  Jvon,  in  Old  Sirat- 
ford  aforesaid,  which  close  is,  and  during  all  the' time 
aforesaid  hath  been,  in  the  occupation  of  the  said 
Thomas  Finceni,  as  tenant  thereof  to  the  plaintiff;  but 
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the  defendants,  iatending  to  injure  the  plain  tiff,  and        1774. 
to  lessen  the  value  of  his  said  estate  in  the  said  close,  p^aTHERic 


H£ 


whilst  the  said  Thomas  Fincent  was  possessed  of  the        agatnu 

.     *  Mason 

same  as  tenant  as  aforesaid,  to  wit,  on  the  said  l£th  andanoiher. 
June,  1 772,  at  Old  Stratford  aforesaid,  did  dig  up  a 
large  quantity  of  the  earth,  soil,  sand,  and  gravel  in 
the  said  close,  and  converted  the  same  to  their  own 
use,  and  made  divers  large  pits,  holes,  and  trenches 
there,  and  continued  the  same  until  the  commencement 
of  this  action,  whereby  the  said  close  of  the  plaintiff  there 
is  greatly  injured,  and  bis  said  estate  lessened  in  value. 
. — Last  count.  That  the  plaintiff,  oil  the  said  1£th 
June,  1772,  at  Old  Stratford  aforesaid,  was  possessed 
of  divers  goods  and  chattels,  to  wit,  10,000  cart  loads 
of  earth,  8cc.  as  of  his  own  property,  and  being  so  pos- 
sessed, casually  lost  the  same,  which  afterwards  came 
to  the  hands  of  the  defendants,  who  found  the  same, 
and  have  converted  the  same  to  their  own  use,  to  the 
plaintiffs  damage  of  .500/.  To  which  the  defendants 
pleaded  not  guilty,  aud  thereupon  issue  was  joiqed. 

The  cause  came  on  to  be  tried  at  the  assizes  held  for 
the  county  of  Warwick,  on  the  24th  day  of  Jiffy,  1773, 
when  a  verdict  was  found  for  the  plaintiff  on  the  first 
and  second  counts,  damages  Id.  each,  costs,  40s.;  and 
for  the. defendants,  on  the  last  count,  subject  to  the 
opinion  of  the  Court  of  King's  Bench  as  to  the  ver- 
dict so  found  for  the  plaintiff  on  the  first,  two  coiiats, 
on  the  following  case  :  It  appeared  in  evidence,  that 
the  plaintiff  is  owner  of  the  sole  and  separate  fishery  in 
the  river ^von,  in  the  place  in  question,  and  that 'his 
tenants  have  cut  flags  and  osiers  growing  in  the  bed  of 
.the  river,  in  a  part  of  the  said  fishery,  which  river  is 
there  n9.viga.ble,  and  the  defendants  are  .the  pioprie- 
tors  of.  the  navigation  thereof.  That  about  twelve 
months  ago  the  defendants  built  a  new  wharf  on  their 
own  ground,  adjoining  to  the  bed  of  the  river  in  the 
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Paktbbkichb  P^a^^  '^  qaeslioD,  to  which  wharf  loaded  barges  cooid 
againit  not  come  up.  bnt  at  times  when  the  river  there  was 
higher  than  asnal.  That  in  order  to  make  it  practica- 
ble for  such  barges  to  approach  the  said  wharf  at  all 
times,  the  de£endanU  dug  a  new  canal  in  the  bed  of 
the  river  there,  which  channel  was  138  feet  long,  and 
in  some  places,  19,  and  in  others,  40  feet  wide,  and 
from  8  to  12  inches  deep,  and  led  to  the  said  wharf; 
and  that  they  took  away  some  of  the  gravel  and  soil 
dug  thereout,  and  converted  it  to  their  own  use ;  that 
the  navigation  of  the  river  there  might  have  been  car- 
ried on,  as  well  as  usual,  without  this  new  channel, 
which  was  cut  for  the  sake  of  approaching  the  said 
new  wharf.  That  there  is  an  ancient  wharf  not  far 
from  the  said  place ;  but  that  it  is  an  advantage  to  the 
public,  and  the  town  of  Stratford  in  particahur,  to  have 
this  new  wharf,  and  the  approadi  thereto,  as  the  price 
or  rate  of  wharfage  would  be  diminished  by  having  two 
wharfs  instead  of  one*  That  since  the  passing  of  the 
act  of  the  dith  George  the  f2d,  c.  39^  for  the  better  Te 
gulatingthe  navigation  of  the  said  river,  another  new 
wharf  had  been  built  by  the  side  of  the  same  river,  at 
the  distance  of  about  twenty  miles  from  the  place  in 
question,  towards  the  river  Severn,  and  a  like  channel 
cut  to  it,  and  no  consideratioii  for  it  was  paid  to  the 
ownar  of  the  fishery  in  the  last-mentioned  place.  That 
the  plaintiflr  brought  his  action  within  six  months  af- 
ter the  facts  in  question  wens  committed.  The  ques- 
tions reserved  for  the  opinion  of  the  Court  are,  fiist, 
whether  the  bed  and  soil  of  the  river  Aum,  in  the  place 
in  question,  being  within  a  navigable  pwt  of  die  said 
river,  as  described  in  the  said  act  of  M  GeorgeXl^  be- 
long to  the  defendants,  as  proprietors  of  the  naviga- 
tion thereof,  or  to  the  plaintiff,  as  owner  of  the  sole 
and  sepatate  fishery :  second,  whether  the  defendants, 
in  making  the  new  channel  in  question,  as  pfopriefots 
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of  the  said  navigation,  have  acted  within  the  powers        ^'^'^^' 
and  authority  given  them  by  the  said  act  of  parlia«  PARTneiiicHK 
menty  and  are  justified  thereby.  ^STnos 

Wallace,  for  plaintiff.  As  to  the  first  question,  he 
contended,  tl^it  the  plaintifi,  being  owner  of  the  several 
fishery ,. must  prima  fade  be  owner  of  the  soil.  Smith  v. 
Kemp.  Salk.  637 '  4  Mod.  186.  Cartkew.2S5,  S.C.  Bro. 
Tjwep.  pi.  426.  These  authoritiefl  «liew  that  a  several 
fishery  implies  a  right  of  soil.  As  to  the  second  ques- 
tion, whether  the  owners  of  the  navigation  have  not  ex- 
ceeded their  authority,  he  observed,  that  the  object  of 
the  act  was  to  settle  the  tonnage.  The  defendants 
defended  themselves  under  the  cfamse  by  which  they 
were  to  clear  and  repair  the  river  in  the  same  manner 
as  heretofore.  This  act  was  done  to  make  a  passage 
to  a  new  wharf^  belonging  to  the  proprietors  of  the 
navigation,  and  was  not  an  act  within  ike  meaning 
of  the  statute. 

Kenyan,  contra.  There  is  bo  reason  why  a  person 
may  not  have  a  several  fishery  in  alieno  talo.  If  so,  the 
fact  should  have  been  found,  that  plaintiff  was  owner  of 
the  soil.  As  to  the  second  question,  when  persons  are 
enabled  to  make  a  navigation,  aU  incidental  powers  are 
given  of  making  wharfs,  {ic.  Uiat  may  be  necessary 
for  more  conveniently  canyiog  it  on.  The  defend- 
ants*  acts  in  this  instance  were  found,  in  the  case,  to  be 
a  benefit  to  the  town.  The  restraint  in  the  act  of  par- 
liament, from  making  wharfs  between  Evesham  and 
Harrington,  seems  to  inter  that  Uie  defendants  might 
do  it  in  other  places.  The  act  also  gives  the  defend- 
ant liberty  to  land  goods,  &c.  at  any  vdiarfs,  as  shall  be 
tbought  convenient. 

S&D  PSB  Curiam.    Where  a  man  has  a  several 
fishery,  the  presumption  is,  that  he  has  the  soil ;  that 
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1774-       presumplion  is  conclusive,  if  not  opposed.    Here  i«  a 
clear  damaee  to  the  soil.    The  act  gives  no  authority 

Partuerichb   ^  *""  o,  ,        ,         1         t  J  T*        1 

ugaimt        to  the  defendants  to  do  what  they  have  done.    It  only 
J^^^lr.     authorises  to  repair  what  the  owners  were  formerly 

bound  to  do. 

Judgment  for  plaintiff. 


1775.       Dbn  an  the  Demise  of  Wiluam  Geering  against 

Shenton,  Widow. 


Mkh,  Term. 


A  denM  of  rpHIS  was  an  ejectment  brought  for  the  recovery  of 
iThiu  a/'  sixty  acres  ofland,8ixtyacresof  meadow,  and  sixty 

■ame  unto 5.5.  ^^^^^  ^f  pasture,  with  the  appurtenances,in  the  parish  of 

his  body,  and  HtnchwotthyXVi  the  county  of  Berks,  which  WtUtam  Lrter- 

fof 'els'  «»g,  on  the  24th  June,  1 774,  demised  to  the  plaintiff  for 

J^JJ^^*    .  five  years^  from  the  25th  MarcA  then  last.  And  the  cause 

but  in  caw  die  came  ou  to  be  tried  at  the  last  assizes  at  Abingdou,  in 

should  die  the  said  county  of  Berks,  when  the  plaintiff  had  a  ver- 
^rofiS^'^  diet,  subject  to  the  opinion  of  the  Court  on  the  fol- 

body,  then  a  lowinff  case :  William  Geering  was  seised  in  fee  of 

devise  of  the 

Undunto  »^.5.  the  premises  in  question,  and  by  his,  will  of  28th  No- 
Se^^d  fl^5.  vember,  1738,  devised  the  same  in  the  following  words: 
and  bis  bdra  <f  j  g|^g  j^^j  devise  unto  my  grandson,  Samuel  Shen- 
chai^eabiewith  ^'  ton,  all'  that  meadow  ground,  called  Picked  Mead, ly- 
creat^^^'an  ''  ing  &Qd  being  in  the  parish  of  Denchworth,  in  the 
5. 5^1^  IT  "  county  of  Berks,  to  hold  unto  the  said  Samuel  Shenion, 
Tested  remain-  tt  ^^^  ^[jg  jjgj|.g  ^f  |jjg  body,  lawfully  to  be  begotten, 

*'  and  their  heirs  for  ever ;  chargeable,  nevertheless, 
"  and  charged  with  the  payment  of  eight  pounds  a 
'^  year  unto  my  niece,  Mary  Stevenson  the  elder^  dnr- 
*'  ing  her  natural  life,  to  be  paid  her  by  quarterly  pay- 
''  ments ;  but  in  case  the  said  Samuel  Shenton  shall 
''  die  without  leaving  issue  of  his  body,  then  I  give 
and  devise  the  said  meadow  ground  unto  my  nephew^ 
fVilliam  Geering,  son  of  Mr.  fViliiam  Geering^  of 


.it 


4€ 
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**  Denchworth  aforesaid,  to  hold  unto  the  said  William        1775. 
**  Geering  the  sod,  and  his  heirs  for  ever,  chargeable         den 
*'  as  aforesaid  ;  and  also  chargeable  with,  and  subject  ^q^^^^'^ 
''to  the  payment  of  one  hundred  pounds  of  lawful        agtomt 

^   •'  ^  T»      ?  Shenton, 

'*  money  of  Great  Britain  unto  my.  niece,  Anne  Beale,  H^idmo, 
"  within  one  year  next  after  the  said  William  Geering, 
''  or  his  heirs,  shall  be  possessed  of  the  said  meadow 
*'  ground.  All  the  rest  and  residue  of  my  goods,  chat- 
''  tels,  real  and  personal  estates  whatsoever,  after  the 
payments  of  debts,  legacies,  and  funeral  expences,  I 
give,  devise,  and  bequeath  unto  my  grandson, 
'^  Samuel  Shenton,  his  heirs,  executors,  administrators, 
''  and  assigns."  The  said  William  Geering,  the  tes- 
tator, died  in  1739.  The  said  Samuel  Shentony  the 
grandson,  entered  and  died  seised,  leaving  issue  /9a- 
muel  Shenton  the  younger,  his  only  child,  who  also  en- 
tered and  died  seised.  Samuel  Shenton^  the  person 
last  seised,  attained  twenty-one,  and  died  in  1768, 
having  made  his  will,  dated  23d  April,  1767y  and 
thereby  devised  the  premises  to  his  mother,  the  de- 
fendant Mary  Shinton,  and  her  heirs  and  assigns  for 
ever,  who  entered,  and  is  now  in  the  possession  there- 
of, under  the  said  devise.  The  lessor  of  the  plaintiff 
is  the  nephew  of  the  testator,  William  Geering^  and 
son  of  William  Geering,  o(  Denchworth,  in  Berkshire, 
mentioned  in  the  will  of  the  testator  William  Geering, 
The  question  for  the  opinion  of  the  Court  is,  whether' 
the  lessor  of  the  plaintiff  hath  a  good  title  to  recover 
the  lands  devised,  and  in  the  ejectment  mentioned. 

Baldwin,  for  plaintiff.  Where  an  estate  tail  is  once 
given,  the  issue  of  the  devisee  shall  take  no  more.  By 
the  words  of  the  will  Samuel  Geering  took  only  estate 
tail.  King  v.  Melting,  1  Fent.  225.  Langley  v.  Bald' 
win,  cited  Eq.  Cases  Ab.  292,  pi.  l6.  559*  pl«  15. 
Doe  ex  dem.  ■"  v.  Laming,  2  Burrow.  Repts. 
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1775.       Forth  ▼«  Cki^frnmn,  1  Peere  WUManu,  663. 
Pbh         vested  lemainder  over^  with  an  eaUte  tail.    1  FttU*  2S9* 


^«toi  C(K;piT,  Tor  defendant.    The  word  "beio"'  maybe 

^'^Slm^^  either  words  of  purchase  or  limitation,  according  to 
the  intention  of  the  testator.  Here  they  are  words  of 
purchase,  superadded  to  the  words  of  limitation.  The 
heirs  of  the  body  took  an  estate  in  fee.  The  testator 
meant  to  give  to  the  children  of  Samu^  an  estate  io 
fee ;  he  meant  to  give  it  over  only  on  the  contingency 
of  his  leaving  no  issue  at  his  death.-  Here  it  appears,, 
the  word  heirs  of  body  meant  only  children;  and  the 
first  taker  took  only  an  estate  for  life.  But  if  he  did 
give  an  estate  tail  to  the  first  taker,  he  meant  the  devise 
over  only  on  the  contingency  of  his  having  na  issue  at 
his  death.  Because  the  nephew  is  to  pay  the  legacy 
to  his  niece,  that  could  not  mean  on  ao  indefinite  £ai- 
lure  of  issue. 

Lord  Man^fidd.  In  the  case  of  land,  there  is  no  in- 
stance where  the  words  ''  not  leaving  issue**  are  con* 
fined  to  having  issue  at  his  death ;  but  it  would  be 
otherwise  of  personalty,  for  the  sake  of  intentioui^  for 
that  cannot  take  place  but  upon  such  a  supposition. 
If  it  had  rested  on  the  words,  **  and  their  heirs  for 
ever,^  there  might  have  been  a  doubt.  But  the  subse- 
quent qualifying  words  make  it  plain,  and  restrain  it  to 
an  estate  tail,  with  a  vested  remainder  over.  As  to 
the  legacy,  it  is  only  in  case  the  niece  be  alive  when 
the  event  takes  place.  This  can  never  be  suflicient  to 
make  the  estate  to  Sanutd  Geiring»  an  estate  for  life 
only. 

Poiita  delivered  to  platntiffl 
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Newman,  Esq.  against  Bailey,  Clerk.  ^776> 

Hilary  Term, 

T^ECLARATION  in  case,  for  slandering  the  plain-  Apieajnstify- 

tiff,  as  a  justice  of  the  peace,  by  sajing  he  pock-  tiblphinS°L 

eled  the  fines,  &c.  of  prisoners  and  others^  in  the  way  » j««tice  of  the 

'  ■  •'     peace,  of 

of  his  office.    Plea  actio  non,  because  he  says,  that  he  pocketing  fines 
the  said  plaintiff  now  is,  and  for  divers,  to  wit,  four  ^hom  the 
years  and  more  now  last  past,  hath  been  one  of  the  f^^^^ 
justices  of  our  lord  the  now  king,  assigned  to  keep  the  should  state  the 
peace  of  our  lord  die  now  king,  in  and  for  the  county  parties  c(p- 
of  Somerset,  and  daring  that  time  did,  in  his  said  office  ^^'  ^  ^ 
of  such  justice^  convict  divers  and  sundiy  persons  re-  p^^^  ^ 
spectively,  in  the  said  county  of  Sotnerset,  in  divers  fines  (a). 
and  sundry  fines  and  sums  of  money,  for  or  on  pre- 
tence of  their  having  respectively  committed  divers 
respective  offences,  against  the  form  and  effect  of  di* 
vers  statutes  of  this  realm  respectively  in  such  cases 
made  and  provided,  which  said  respective  fines  and 
sums  of  money,  amounting  in  the  whole  to  a  lai^ge 
sum,  to  wit,  the  sum  of  50/.,   he  the  said  plaintiff 
had,  long  before  the  speaking  and  publishing  of  the 
said  several  words,   received  of  the  said  respective 
delinquents,   so   by    the    said    plaintiff  respectively 
convicted ;  but  the  said  plaintiff,  at  the  time  of  the 
speaking  and  publishing  of  the  said  several  words, 
bad  not  paid  the  same  to  the  several  persons  to  whom 
the  same  ought  to  have  been  paid  by  virtue  of  the  said 
respective  statutes,  but  had  kept  and  detained  the 
same,  contrary  to   the  said   respective  statutes,  for 
which  reason  the  said  Williamy  at  the  said  time,  when, 
8cc.  did  speak  and  publish  of  and  concerning  the  said 
Francisy  the  said  several  words  in  the  said  declaration 
mentioned,  as  he  lawfully  might  for  the  cause  aforesaid ; 
and  this,  &c.  Demurrer  for  that  the  saiddefendant  doth 
not,  in  said  plea,  alledge  or  show  what  persons,  or  whom 


^m0tm»i** 
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1776.  by  name  tbe  said  plaintiff  hath  convicted  in  his  said 
NEWMA9I  office  of  justice,  or  in  what  fines  or  what  sums  of  mo- 
^jLUJtr,  ^^Jf  ^  ^^^  what  offences,  and  when  he  hath  convicted 
sach  persons,  or  what  fines  or  snms  of  money  he  the 
said  plaintiff  hath  received  on  that  account,  and.  when 
and  from  whom  ;  and  also  for  that  the  said  plea  is  al- 
together insufficient,  uncertain,  and  informal,  &c. 
Joinder  in  demurrer.  The  court  held  the  plea  bad,  for 
not  stating  the  names  of  the  parties  whom  the  plaintiff 
convicted,  or  from  whom  he  had  received  the  fines. 

Judgment  for  plmntiff. 

\  Mackrbuj  agmut  Sim ond^  and  another. 

Adiarterpwtj,  T^ECLARATION  on  a  charterparty,  made  the  9th 
wherebyUie  March,  1774,  between  plaintiff,  the  owner,  and 

Tendtofi^iglit  defendants,  whereby  it  is  witnessed,  that  the  taid  owner 

for  sacb  time  had  Ul,  and  the  said  merchants  had  hired  and  taken  the 

betakaa^ln  ^^  **V  ^^  fi^^»  ^  ^^  month,  for  such  time  as  she 

v^rfonm  a  should  be  taken  up  in  performing  a  voyage  from  Ijondon 

LamdomxoPi^'  to  Plymouth,  the  island  of  Grenada,  and  from  thence 

island  of  Grt-  ^^^^  ^^  Londou,  ou  the  terms  and  conditions  following 


theoMbMkto  (*^*^^  ^  ^  **y) •  ^"'^  *^®  *^^  owner  for  himself,  his 

Limdui,  on  the  executors  and  administrators,  did  covenant,  promise, 

ownen  should  ^^^  agree  to  and  with  the  said  freighters,  their  execu- 

^^fl^l^tt  ^"'  administrators,  and  assigns,  by  the  said  charter- 

shoold  load  sod  party,  that  the  said  ship  then  was,  and  during  the  said 

unload  s  carao  -.  iii  i 

at  Grenada,  on  monthly  employ,  should,  at  the  expence  of  him  the 
|[|^l^^^^^  said  owner,  be  kept  tight,  staunch,  and  strong,  and 
Toyage,  Is  to     well  manned,  victualled,  tackled,  and  provided,  fit  for 

be  construed  to  i_»»  %    *       ■»  m 

mean  as  two  merchants  service,  and  should,  pursuant  to  tbe  orders 
Toyages  from  ^^^  directions  of  the  said  freighters,  their  factors  or 
iiSf*"aSi^^'  ^^^K'^*  prosecute  and  perform  the  voyage  above 
thenoe  back  to  mentioned  (the  perils  and  dangers  of  the  seas,  and  re- 
not  as  one  en-  straint  of  priuces  and  rulers  excepted),  and  should  in 
and  ^reuel    ^^^  outward  and  homeward  voyage  load  and  unload  all 

haTing  nuladed  a  carnfo  at  Grmada,  and  Icfisded  another,  but  on  her  return  to  Lmdon 
was,  with  the  cargo,  entirely  lost ;  it  was  held,  the  owners  were  entitled  to  freight  for  the 
Yoysge  to  Onnaia, 
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lawful  goods  and  merchandizes  as  should  be  tendered, 
not  exceeding  what  she  could  reasonably  stow  and 
carry,  over  and  above  her  tackle,  apparel,  and  fumi« 
ture ;  and  the  said  owner  did  also  agree  that  his  ship's 
company  and  boats  should  aid  and  assist  in  unloading 
and  reloading  the  said  ship's  cargoes,  as  customary,  at 
the  island  of  Grenada ;  and  that  he  the  said  owner 
should  and  would  bear  and  pay  all  such  port  charges 
and  pilotage  as  should  accrue  during  the  voyage  and 
monthly  employ  aforesaid ;  in  consideration  whereof 
the  said  freighters,  for  themselves,  their  executors,  anS 
administrators,  did  covenant,  promise,  and  agree,  to 
and  with  the  said  owner,  his  executors^  administrators, 
and  assigns,  by  the  said  charterparty,  that  they  the 
said  freighters,  their  factors,  or  assigns,  $hould  and 
would  load  and  unload  the  said  ship,  and  give  the  said 
master  proper  orders  in  respect  thereof,  in  manner 
aforesaid;  and  also  that  the  said  owner  should  not  be 
chargeable  with  any  expences  of  country  freight,  in 
respect  of  collecting  and  fetching  the  said  ship's  cargo 
at  Grenada,  other  than  the  customary  assistance  of  his 
boats  and  people  as  above  mentioned ;  also  that  the 
said  ship  should  be  discharged  out  of  her  said  monthly 
employ  on  the  delivery  of  her  homeward  cargo  at 
London^  and  ako  should  and  would  well  and  truly 
pay,  or  cause  to  be  paid,  to  the  said  owner,  his  execu- 
tors, administrators,  or  assigns,  in  full,  for  the  freight 
and  hire  of  the  said  ship,  at  the  rate  of  1 10/.  sterling 
per  calendar  month,  for  all  such  time  as  the  said  ship 
should  be  taken  up  in'  performing  the  voyage  afore- 
said, to  commence  and  be  accounted  from  the  day  of 
the  date  of  the  said  charterparty,  and  to  end  and  deter- 
mine on  the  day  of  the  discharge  of  her  homeward 
cargo  at  London^  and  to  be  paid  one  third  thereof  on 
her  report  inwards,  at  the  Custom  House,  London^  and 
the  remaining  two*third  parts  thereof  in  two  calendar 
months  then  next  following,  as  by  the  said  charter- 
party  more  fully  appears ;  and  the  said  plaintiff  in 
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1776.       fact  taiih,  thai  the  said  §bip  in  the  said  charterparty 
— —       mentioned,  after  the  making  of  the  said  charteiparty 
(to  wit)  on  the  taid  9th   March,   1774,  was  tight, 
staanch,  and  strong,  and  well  manned,  Tidnalled, 
tackled,  and  |m>Tided,  fit  for  merchante'  service ;  and 
the  said  defendants,  in  pursuance  of  the  said  charter- 
party,  did,  in  the  said  river  Thames,  load  on  board  the 
said  ship  divers  goods  and  merchandizes,  to  be  car- 
ried in  the  said  ship  from  thence  to  Plymouth,  and 
from  thence  to  the  island  of  Grenada^  in  the  said 
charterparty  mentioned,  to  be  there  unloaded  and  de- 
livered to  the  said  defendants,  their  factors  or  assigns ; 
and  the  said  ship  afterwards,  to  wit,  on  the  same  day 
,  and  year  aforesaid,  by  the  orders  and  directions  of  the 
said  defendanU,  departed  and  set  sail  upon  her  sud 
intended  voyage  from  London  to  Plymouth^  and  the 
island  of  Grenada^  with  the  said  goods  and  merchan- 
dizes on  board  her,  according  to  the  foim  and  effect 
of  the  said  charterparty ;  and  afterwirds,  to  wit,  on 
the  dd  Aprily  in  the  year  aforesaid,  arrived  at  Plymovih, 
and  afterwards,  to  wit,  on  the  same  day  and  year  last 
afore^d,  at  Plymouth  aforesaid,  divers  other  goods 
and  merchandizes  were  there  loaded  and  put  on  board 
the  said  ship,  by  the  factors  and  assigns  of  the  said 
defendants,  to  be  carried  on  board  the  said  ship  fiom 
Plymouth  aforesaid  to  Grendda  aforesaid ;  and  the  said 
ship  afterwards,  to  wit,  on  the  Idth  April,  in  the  year 
aforesaid,  departed  and  set  sail  with  all  the  said  goods 
and  merchandizes  on  board,  from  thence  to  Grenada, 
and  afterwards,  to  wit,  on  the  1 8th  May,  1774,  arrived 
at  Grenada  with  the  said  goods  and  merchandizes  so 
loaden  on  board  her  as  aforesaid,  whereof  the  factors 
and  assigns  of  the  said  defendants  afterwards,  to  wit,  on 
the  same  day  and  year  last  aforesaid,  there  had  notice; 
and  afterwards,  to  wit,  on  the  same  day  and  year  last 
aforesaid,  the  taid  goods  and  merchandizes  were  unladen, 
and  delivered  at  Grenada  aforesaid  \o  the  factors  and 
assigns  of  the  said  defendants,  according  to  the  form 
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and  e£fect  of  the  said  charterpart; ;  and  the  said  phdn-       1 776. 
tiir  fiuther  saith,  that  afterwafda^  to  wit,  on  the  9th     mackbbix 
July,  in  the  year  last  aforesaid,  at  Gr^Muida  aforesaid,       siMOiyk 
dio€r$.Qther  goaii  and  viercAiMMiitet  were  laden  amd  jmt 
on  board  the  said  Jdp  by  the  factor  and  ageata  of  the 
aaid  defendants,  to  be  carried  and  conveyed  in  and  on 
board  the  said  ship  bouLGrenada  aforesaid  to  Lomdem 
aforeaaid,  in  the  said  chartcrparty  ftamed,  acecvding 
to  the  form  and  effect  of  the  said  charfterparty,  to  wit, 
at  Grenada  aforesaid ;  and  tiie  aaid  plaintiff  fiarther 
saith,  that  aftervard^^  to  wit^  on  the  UtJkgutt,  in  the 
year  aforesaid,  the  sakl  ship^  w^  the  said  goods  «ai 
nMMchandizes  on  board  her  aa  afofesaid,  departed  eoA 
ae&aail  ftom  Grenadm  afoneaud  towarda  Lomdam  nSaee^ 
aaic^  and  that  afterwacds^  and  before  the  flmTaI>  of  the 
said  ship  at  Lmdan  afonsaid,  to  wit;  oo  the  9lh  Au-* 
gmt,  in  the  year  afbseaaid^  ess  the  high  seas,  by  andl 
through  the  mere  dangen  of  the  seas,  and  by  for«^  of 
the  winds  and  tempests,  the  said  ship  was  wholly  tost^ 
together  with  the  said  gooda  and  merchandiaes  so 
laden  on  board  her  aa  last  aforesaid;   and  the  said 
plaintiff  further  saith,  that  finm  the  day  of  the  date  c^ 
the  said  chartcrparty  until  the  time  of  the  loss  and  mis- 
fortune hereinafter  mentioned,  &ve  calendar  months 
elapeed  uul  ran  oiit»  daring  wUdi  tane  the  said  ship 
was  talsen  up  in  petfarmaig  the  saod  Toyage  in  the 
said  charterpasty  menlioocdi  of  all  which  aahl  piemisea 
the  said  defcsalanta  afterwards,  to  wil,  on  the  1st  Jun^ 
ttofyf  1776,  at&c.  aforesaid,  had  notice,  andbyrea^ 
sen  thereof  became  haUe  to  pay,  and  onght  to  ha^e 
paid  to  the  said  plaintiff,  the  sum  of  SMl,  being  at  the 
rate  of  WOL  atethng  per  month  fm  the  said  time  the 
said  ship  was  so  taken  up  as  albvesaid  ;  yet,  he. 

9d  Count  on  the  same  chaiterparty,  with  the  follow- 
ing averment :  and  said  plaintiff  saith,  that  the  said 
ship  in  the  said  last  mentioned  charterparty  meMioned, 
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]  773.        after  making  the  said  last  mentiooed  charterparty,  to 

_. wit,  on  the  said  9th  March,  1774,  was  tight,  stannch, 

agaiMtt        and  strong,  and  well  manned,  victaalled,  tackled,  and 
provided,  fit  jFor  merchants'  service ;  and  the  sud  de- 
fendants, in  parsnance  of  the  said  last  mentioned  char- 
terparty,  did,  in  the  said  river  Thames^  load  on  board 
the  said  ship  divers  goods  and  merchandizes,  to  be 
carried  in  the  said  ship  from  thence  to  PfynunUh,  and 
from  thence  to  the  island  of  Grenada,  in  the  said  last 
mentioned  charterparty   mentioned,  to  be  there  un- 
loaded and  delivered  to  the  said  defendants,  their  fac- 
tors or  assigns ;  and  the  said  ship  afterwards,  to  wit, 
on  the  same  day  and  year  last  aforesaid,  by  the  orders 
and  directions  of  the  said  defendants,  departed  and  set 
sail  upon  her  sisid  intended  voyage,  from  London  to 
Plymouth,  and  the  said  island  o(  Grenada,  with  the 
said  goods  and  merchandizes  on  board  her,  according 
to  the  form  and  eflfect  of  the  said  charterparty,  and 
afterwards,  to  wit,  on  the  dd  day  of  April,  in  the  year 
last  aforesaid,  arrived  at  Plymouth  aforesaid,  and  af- 
terwards, to  wit,'  on  the  same  day  and  year  last  afore- 
said, divers  other  goods  and  merchandizes  were  there 
loaded  and  put  on  board  thie  said  ship  by  the  fac- 
tors and  assigns  of  the  said  defendants,  to  be  carried 
on  board  the  said  ship  from  Plymouth  aforesaid  to 
Grenada  aforesaid ;  and  the  said  ship  afterwards,  to 
wit,  on  the  I3th  day  oi  April,  in  the  year  last  afore- 
said, departed  and  set  sail  with  all  the  said  goods  and 
merchandizes  on  board,  from  thence  to  Grenada  afore- 
said, and  afterwards,  to  wit,  on  the  11th  May,  1774, 
arrived  at  Grenada  with  the  said  goods  and  merchan* 
dizes  so  laden  on  board  her  as  aforesaid,  whereof  the 
factors  of  the  said  defendants  afterwards,  to  wit,  on 
the  same  day  and  year  last  aforesaid,  had  notice ;  and 
all  the  said  goods  and  merchandizes  so  laden  on  board 
the  said  ship  as  aforesaid,  afterwards,  to  wit,  on  the 
same  day  and  year  last  mentioned,  at  Grenada  afore^ 
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^aid,  were  unladen  and  delivered .  to  the  factors  and 
assigns  of  the  said  defendants,  according  to  the  form 
and  effect  of  the  said  last  mentioned  charterparty ;  and 
the  said  plaintiff  farther  saith,  that  afterwards,  to  wit, 
on  the  9th  day  of  July^  in  the  year  last  aforesaid,  at 
Grenada  aforesaid,  divers  other  goods  and  merchan- 
,  dizes  were  laden  and  put  on  board  the  said  ship  by  the 
factors  and  agents  of  the  said  defendants,  to  be  carried 
and  conveyed  in  and  on  board  the  said  ship,  from  Gre- 
nada  aforesaid  to  London  aforesaid,  in  the  said  char- 
terparty named,  according  to  the  form  and  effect  of 
the  said  charterparty,  to  wit,  at  Grenada  aforesaid; 
and  the  said  plaintiflf  further  saith,  that  afterwards,  to 
wit,  on  the  1st  day  of  Augasty  in  the  year  aforesaid, 
the  said  ship,  with  the  said  goods  and  merchandizes 
on  board  her  as  aforesaid,  departed  and  set  sail  from 
Grenada  aforesaid  towards  Londoft  aforesaid;  and  that 
afterwards,  and  before  the  arrival  of  the  said  ship  at 
London  aforesaid,  to  wit,  oh  the  9th  day  of  Jugwi, 
in  the  year  aforesaid,  on  the  high  seas,  by  and  through 
the  mere  dangers  of  the  seas,  and  by  force  of  the  windd 
and  tempest,  the  said  ship  was  wholly  lost,  together 
with  the  said  goods  and  merchandizes  so  loaden  on 
board  her  as  last  aforesaid;  and  the  said  plaintiff 
further  says,  that  from  the  day  of  the  date  of  the 
said  last  mentioned  charterparty   until  the  time  of 
the  arrival  of  the  said  ship  at  Grenada,  three  calen- 
dar months  elapsed  and  ran  out,  daring  all  which 
time  the  said  ship  was  taken  up  in  performing  the 
said  voyage  to  Grenada  aforesaid;  of  air  which  said 
last  mentioned  premises  the  said  defendants  afterwards^ 
to  wit,  on  the  said  first  day  of  January,  in  the  year 
last  aforesaid,  at  8cc*,  afterwards  had  notice,  and  by 
reason  thereof  the  said  defendants  became  liable  to 
pay,  and  ought  to  have  paid,  to  the  said  plaintiffs,  the 
sum  of  330/.  being  at  the  rate  of  1 10/.  sterling  per 
month,  for  the  said  time  the  said  ship  was  so  taken  up 
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1776.      kk  paf<inniDg  her  said  roymge  lo  Ortmttia  afSarenud^ 
i^ucnku.    as  last  aforesaid ;  jei.  Sic 

6iM0«a 

The  defeodaoU  demaired  to  both  these  coanu,  and 

the  plaintiff  joined  ia  demurrer* 

Butter,  for  defendant.  The  question  in  this  case  is, 
irhether  the  plaintiff  is  entitled  to  any  freight.  It  is 
a  genera]  rale>  that  the  entire  freight  is  not  dae  till  the 
▼essel  affrifes  and  ditdiaiges  her  ^ai^go  at  the  port  of 
delivery*  This  brings  as  to  inquire,  what  was  the 
pcHTt  of  ddivery,  and  whether  the  charlerpaily  coo* 
teuiplated  that  there  shoold  be  ooly  one  voyage,  or 
two*  Now  the  words  of  the  charterparty  seem  dearly 
to  shew,  that  only  one  voyage  was  contemplated.  The 
charterparty  expresses  die  voyage  to  be  for  a  voyage 
out  and  home;  it  does  not  say  there  shfdl  be  two 
voyages.  The  homeward  bound  cargo,  is  that  from 
whence  die  merchant's  diief  profit  arises.  Supposing 
the  ship  had  gone  ont  in  ballast,  then  the  voyage 
wonU  clearly  have  not  ended  until  die  ship  had  re^ 
turned  home.  It  may  be  said,  that  the  freight  was 
payable  monthly;  bat  that  covenant  relates  only  to 
the  rate  of  payment,  and  not  the  time  of  payment. 
The  payment  is  to  be  at  the  time  of  die  report  in* 
wards,  at  the  Cnstom  Hoose.  Bright  v.  Conper,  Brs». 
21. 


BaUmn^  for  plaintiff.  Rreight  is  the  mother  of 
wages ;  and  where  the  party  roceives  benefit  from  the 
caigO)  he  is  entitled  to  the  freighu  T%e  owner  dis- 
charged the  cai|^  at  Grtmiia,  and  the  defendants  have 
had  the  benefit  of  it.  The  plaintiff  was  boond  to  pay 
die  seamen\i  wages  at  the  first  pott  of  deKveiy.  Mo/- 
loy,  2  B.  c.4.  This  case  goes  to  ifae  time  of  pf^rment. 
Luke  V.  Uo^,  «  Burr.  882.  M^^e,  lOl.  1  Ld. 
Ruftn.  689. 
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Lord  MamfiM.  Hie  jadgment  in  thu  case  must 
depend  on  the  meaning  of  tlie  cbarterparty.  The 
charterpartj  pvU  no  case  but  of  a  prosperous  voyage 
out  and  home.  Suppose  the  ship  was  cast  away  on 
the  coast  of  England,  and  the  goods  saved ;  it  would 
be  admitted  then  that  freight  should  be  paid  for  the 
salva^  pro  rata.  That  is  not  provided  for  by  the 
cbarterparty,  but  arises  out  of  the  equity  of  the  case. 
Freight  is  the  mother  of  wages,  and  the  safety  of  the 
ship  the  mother  of  freight.  It  is  a  policy  to  tempt  sail- 
ors to  stick  by  the  ship,  where  the  ship  goes  out  in  bal- 
lasty  so  that  the  whole  profit  arises  from  the  homeward 
bound  voyage ;  and  then  it  would  be  considered  as  one 
entire  voyage.  But  nothing  is  so  common  as  to  have 
two  voyages,  one  out  and  another  home,  and  a  profit 
on  both*-— that  is  the  case  of  East  India  voyages ;  where 
that  is  the  case,  if  the  ship  performs  one  voyage,  the 
freight  is  due  for  that,  though  she  does  not  perform 
the  other.  Here  there  is  an  outward  and  homeward 
voyage,  and  the  cargo  was  landed,  and  the  merchant 

has  derived  a  benefit. 

« 

Judgment  for  plaintiff  on  9d  oouni, 
and  for  defendant  on  the  1  stcount. 
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and  another. 


F^EMAN  against  Line. 

rilHE  following  was  a  special  case  for  the  opinion  of 
the  Courtj  viz. :  This  was  an  action  on  the  case, 
in  which  the  plaintiff  declared  for  money  had  and  re- 
ceived, and  on  the  other  common  counts.  To  which 
the  defendant  pleaded  the  general  issue.  Upon  the 
trial  of  the  cause,  the  jury  found  a  verdict  for  the 
plaintiff,  damages.  Is.  costs^  40s.  By  a  certain  act  of 
parliament,  made  in  the  l6th  year  of  the  reign  of  his 
majesty  king  George  IIL,  intitled,  an  act  to  enlarge 
the  term  anid  powers  of  an  act  passed  in  the  5th  year 

s  certain  act  of  parliament,  intitled,  &c."  is  too  nneertain,  and  bad. 


1778. 
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A  notice  of  ac- 
tion nnder  an 
act  of  pailia- 
ment  against  a 
tollgate-keep- 
er,  "for de- 
manding and 
taking  of  me 
toniiMrandin 
respect  of  cer- 
tain matters 
and  tilings  par- 
ticulariy  men- 
tioned and  ex- 
empted from 
the  payment  of 
toU,  in  and  by 
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1778.        of  his  presebt  majest/s  reign,  for  repairing  and  wid- 
FnBMAN      e^^g  the  road  from  the  great  bridge  in  the  Borough  of 

^v*^        Warwick ,  through  Southam  and  Daventry,  to  the  town 
of  Northampton.  It  is  enacted  (amongst  other  clauses), 
that  from  and  after  the  time  of  passing  this  present 
act,  no  exemption  from  the  payment  of  toll  at  any  or 
either  of  the  gates  already  erected,  or  hereafter  to  be 
erected,  on  or  near  the  said  road,  in  pursuance  of  the 
said  act  of  parliament,  shall  be  allowed,  (except  as 
hereafter  mentioned) ;  and  that  all  persons  travelling 
the  said  road  shall  pay  the  respective  tolls  by  the  said 
act  appointed  to  be  paid,  before  they  shall  be  permit- 
ted  to  pass  through  all,  any,  or  either  of  the  said  gates, 
except  such  persons,  and  for  and  in  respect  of  such^ 
matters  and  things,  as  are  hereafter  particular  mention- 
ed ;  that  is  to  say ;  that  no  toll  shall  be  demanded  or 
taken  for  any  cattle  or  carriage  carrying  or  conveying 
stone,  gravel,  or  other  materials  for  repairing  the  said 
,  road,  or  any  part  thereof,  or  for  repairing  the  highways 
of  any  parish,  township,  or  place  through  which  any 
part  of  the  said  road  does  lead ;  or  carrying  or  con- 
veying dung,  mould,  soil,  or  compost  of  any  nature  or 
kind  whatsoever,  (except  lime),  within  any  parish,  town- 
ship, or  place  through  which  the  said  road  leads,  for 
manuring  of  gardens  or  lands  within  any  such  parish, 
township,  or  place ;  or  for  hay,  or  com  in  the  straw, 
goss,  or  dead  hedge  wood,  not  sold  or  disposed  of,  but 
to  be  laid  up  in  the  houses,  out-houses,  bams,  or  back- 
sides of  the  respective  inhabitants,  landowners,  or 
landholders  in  the  several  parishes,  hamlets,  or  places 
where  the  same  grew ;  nor  shall  any  toll  be  demanded 
or  taken  for  any  ploughs,  harrows,  or  other  implements 
used  in  husbandry,  or  for  any  cattle  for  stocking  of 
land  within  any  parish,  township,  or  place  through 
which  the  said  road  doth  lead,  of  the  inhabitants, 
landowners,  or  landlords^  within  any  such  parish,  town- 
ship, or  place.    Provided  always,  and  be  it  further  en- 
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acted,  that  no  action  or  suit  shall  be  commenced  or  1778. 
broaght  against  any  person  or  persons  for  any  thing  >  freeman 
done  in  pursuance  of  this  act,  or  the  former  act,  until  ^^' 
twenty-one  days'  notice  shall  be  thereof  given  to  the 
clerk  of  the  said  trustees,  nor  after  a  sufficient  satis- 
faction, or  tender  thereof,  hath  been  made  to  the  party 
or  parties  aggrieved,  nor  after  six  calendar  months  next 
after  the  fact  committed.  The  plaintiff  is  an  inhabit- 
ant of  the  parish  of  Daventry,  in  the  county  of  North- 
amptott,  through  which  town  the  road  leads ;  and  he 
occupies  a  considerable  farm  in  the  parish  of  Staver- 
ton,  adjoining  to  the  said  parish  of  Davet^try,  through 
which  the  road  also  leads.  On  the  said  road  a  toll- 
gate  is  erected  in  the  said  parish  of  Daventry,  through 
which  the  plaintiff's  teams  and  cattle^  8cc.  are  obliged 
to  pass  for  the  manuring  and  stocking  of  his  farm  in 
the  parish  otStaverton.  On  the  4th  of  May  last,  the 
plaintiff's  waggon,  loaded  with  dung  for  the  manuring 
his  said  farm  in  Staverton,  passed  through  the  said 
gate  for  that  purpose.  The  defendant,  as  collector  of 
the  tolls,  insisted  upon,  and  received  toll  .for  the  same ; 
also  afterwards^  on  the  same  day,  he  received  toll  for  an 
Quipty  waggon  passing  through  from  Siaverton  to  Da- 
ventry^  to  fetch  dung  for  the  purpose  aforesaid ;  and 
also  afterwards  on  the  same  day,  he  received  toll  for 
two  sheep  and  two  lambs^  and  a  cow,  being  cattle  for 
stocking  his  land  at  Staverton  aforesaid.  The  follow- 
ing notice,  signed  by  the  plaintiff,  was  served  the 
7th  Jffly  last,  on  Mr.  Parry^  the  clerk  to  the  trustees 
of  the  said  road  :  '^  Mr.  Parry ,  this  is  to  give  you  no- 
**  tice,  that  I  do  intend,  at  the  expiration  of  twenty- 
**  one  days  from  the  date  hereof,  to  commence  and 
''  bring  an  action  against  fFilliam  Line,  as  collector  of 
'^  the  tolls  at  the  turnpike  or  toll  gate,  erected  on  the 
^^  road  leading  from  the  great  bridge  in  the  borough 
''  of  fVarwicky  through    Southam  and  Daveniry,  to 
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ihe  town  of  NorthamptoHy  at  a  certain  place  on  the 
said  road,  in  the  parish  of  Da^>mirft  cdled  Drtfjf- 
ion  Lane,  fdr  demanding  wdA  takiflg  of  me  toil 
for  and  in  respect  of  certain  matters  and  tkitigs  par- 
ticularly mentioned,  and  exempted  from  the  pay- 
ment of  toll  in  and  by  a  certain  act  of  parliament^ 
intiiledy  an  act  to  enlarge  the  term  and  powers  of  an 
act  passed  in  the  5th  year  of  his  present  majtety*s 
reign,  for  repairing  and  widening  the  gfeat  bridge 
in  the  borough  of  fVarwick,  through  S&ufkam  and 
Daventry,  to  the  town  of  Northampton.  Dated  this 
7lh  day  of  May,  1778.     J.  Freeman,'* 


The  question  is/  whether  the  plaintiff  is  entitled  to 
recover  under  the  above  circnmatances. 

Daniel,  for  plainti6P.  It  is  objected  on  die  pari  of 
the  defendant,  that  the  notice  of  action  given  in  this 
case  was  not  sufficient  within  the  meaning  of  the  act 
of  parliament.  The  notice  is  not  by  the  .act  required 
to  be  in  writing.     It  is  sufficiently  expressive. 

The  Court,  however,  held  the  notice  too  nncertaio. 

Judgment  for  defendant. 


1779. 


Mich.  Term, 


Phillips  against  Fordygb^  Esq. 


Under  a  bond,  TjECLARATJON  in  debt  on  bond,  dated  l6th 
[brflfTi.  '  ^P^^>   ^777,   whereby  the  defendant  became 

Bbaii  duly  ac-    bound  to  plaintiff  in  the  penal  sum  of  lOQO/.    Plea, 

count  for  all 

monies,  &c  receired  by  bfan  in  pUintiiTs  senrioey  as  a  cldik ;  and  alaatbat  if  the  said  f.  AT. 
shall  embezzle,  &c*  plaintiflTs  property,  and  shall,  within  tliree  days  after  proof  thereof, 
repay,  &c*  plaintiff  the  damage  sustained  by  snch  mi'sbehaTioiir  or  misdoing,  or  in  dcfinilt 
thereof,  if  the  defendant  shall,  after  notice  givipn*  make  a^foU  r^compenoe  to  plaintill^  tben 
the  bond  to  be  void.  TTie  plafntiflT,  in  order  lo  render  the  defendant  {[the  surety)  liable 
for  F,  M.*8  not  accounfing,  must  give  the  defei^nt  notice  thereof;  aa  Jby  the  oonsAmc- 
tion  of  the  condition,  the  notice  must  be  given ftr  F,  M*t  not  accountii^,  as  well  as  for 
his  embezzling. 
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praying  oyer  of  the  bond  and  condition ;  and  it  is        1779- 
read  to  him  in  these  words :    Whereas  the   above      Fillips 
named  John  PhilUps  hath  agreed  to  lake  into  his  ser-      v'^Stcb 
vice  the  above  bound  FrancU  Marshy  in  his  business 
of  a  brewo"^  upon  the  promise  and  undertaking  of  the 
above  bounden  Samuel  Hannay  and  JS.  AUs*  Fordyee, 
for  the  fidelity  and  good  behaviour  of  the  said  Francis 
Marsh,  as  hereinafter  mentioned  :  Now  the  condition 
of  the  above  written  obligation  is  such,  that  if  the  said 
Francis  Marsh  do  and  shall^  from  time  to  time,  and  at 
all  times  during  his  said  service  with  the  said  John 
Phillips,  well  and  truly  account  for,  answer,  and  make 
good  unto  the  said  John  Phillips,  all  such  sum  and 
sums  of  money,  bills,  bonds,  notes,  and  other  securi- 
ties for  monies,  goods,  and  effects  whatsoever,  which 
shall  come  to  his  hands,  custody,  or  power,  belonging 
to  the  said  John  Phillips,  or  any  other  person  or  per* 
sons  to  whom  he  shall  be  answerable  or  accountaUe; 
and  also  that  if  the  said  Francis  Marsh  do  and  shall, 
at  any  time  or  times  during  such  his  said  service,  em- 
bezzle, purloin,  waste  or  misapply,  or  detain  any  of 
the  monies,  bills,  bonds,  notes,  or  other  securiti^  for 
money,  goods,  or  effects,  belonging  to  the  said  John 
PkHUps,  or  to  any  person  or  persons  to  whom  he  shall 
be  answerable  or  accountable ;  then  if  the  said  Frands 
Marsh  do  and  shall,  within  the  space  of  three  days 
next  after  proof  of  the  fact,  made  by  the  oath  or  afiir- 
mation  of  one  or  more  witness  or  witnesses,  or  the 
confession  of  the  said  Francis  Marsh,  repay,  reimburse^ 
and  satisfy  the  said  John  PhilHps,  his  executors  or 
administrators,  in  good  and  lawful  money  of  Great 
Britain,  the  damage  which  he  or  they  shall  suffer, 
sustain^  or  be  put  unto,  by  reason  of  such  the  misbe- 
haviour or  misdoing  of  the  said  Francis  Marsh,  and 
that  as  often  as  the  case  shall  happen  during  the  said 
Francis  MarshU  service  with  die  said  John  PhiUips,  or 
in  default  thereof,  if  the  said  Samuel  Hannay  and 

«  y2 
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1779.  Alexander  Fordyce,  or  either  of  them,  or  either  oJT  their 
Phillips  heirs,  executors,  or  administratcvs,  do  and  shall,  with- 
Foiums.  ^^  ^°^  week  after  notice  given  to  them,  or  left  at  their 
vsual  place  of  abode  for  the  time  being,  make  full  re* 
compence  and  satisfaction,  in  like  lawful  money,  to 
the  said  John  Phillip$,  his  executors  or  administrators, 
for  all  such  damages  as  aforesaid,  then  this  obligation 
is  to  be  void,  or  else  to  remain  in  full  force  and  virtue ; 
which  being  read  and  heard,  the  said  Alexander  saitfa, 
diat  the  said  John  ought  not  to  have  or  maintain  his 
aforesaid  action  thereof  against  him,  because  he  saith, 
that  he  the  said  Alexander  hath  performed  and  fulfilled 
the  said  condition  of  the  said  writing  obligatory  in  all 
things  on  his  part  and  behalf  to  be  performed  and  ful- 
filled, and  of  this  the  said  Alexander  puts  himself  upon 
the  couDtry,  &c«,  and  the  said  John  doth  the  like ;  and 
for  further  plea,  the  said  Alexander,  by  the  leave  of 
the  court  here  to  him  for  this  purpose  granted,  accord- 
ing to  the  form  of  the  statute  in  that  case  lately  made 
and  provided,  says  that  the  said  John  ought  not  to 
liave  or  maintain  his  aforesaid  action  thereof  against 
him,  because  he  saith  that  the  «aid  Francis  Marsh  did, 
from  time  to  time,  and  at  all  times  during  his  service 
with  the  said  John  Phillips,  well  and  truly  account  Ibr^ 
lanswer,  and  make  good  unto  the  said  John  Phil/ips,  all 
such  sum  and  sums  of  money,  bills,  bonds,  notes,  and 
other  securities  for  money,  goods,  and  effects  whatso- 
-ever,  which  did,  during  his  said  service  with  the  said 
John  Phillips,  come  to  his  hands,  custody,  or  power, 
belonging  to  the  said  John  Phillips,  or  any  other  per- 
son or  persons  to  whom  he  was,  during  his  said  service 
With  the  said  John  Phillips,  ia  anywise  answerable  or 
accountable,  according  to  ilie  form  and  effect  of  the 
said  condition  of  the  said  writing  obligatory ;  and  the 
isaid  Alexander  further  saith,  that  the  said  Francis  Marsk 
^id  not,  at  any  time  or  times  during  his  said  service 
-with  the  said  John  Phillips,  embezzle^  purloin,  waste;^ 
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misapply^  or  detain  any  of  the  monies,  bills,  bonds,        1779* 
notes,  or  other  secorities  for  money,  goods,  or  effects,      Phillips 
belonging  to  the  said  Jakti  Phillips,  or  to  any  persoa     pjf^^ 
or  persons  to  whom  he  was^  daring  his  service  with  the 
said  John  Phillips,  in  anywise  answerable  or  account- 
able; and  this,  Scc.^  wherefore,  &c. 

Replication,  precludi  non,  because  he  says,  that  the 
said  Francis  Marsh,  after  the  making  of  the  said  writ- 
ing obligatory,  to  wit,  on  the  24th  April,  \m,  at  Sec. 
aforesaid,  entered  and  was  receivl^d  into  the  service  of 
the  said  John,  in  the  business  of  the  said  John  of  a 
brewer,  and  continued  in  the  same  service  for  a  long 
space  of  time,  to  wit,  from  thence  until  and  upon  the 
!£d  May,    177B;    and  that  whilst   the  said   Francis 
Marsh  was,  and  continued  in  the  service  of  the  said 
John,  to  wit,  on  the  2d  May,  in  the  year  last  afore- 
said, at  &c-  aforesaid,  divers  sums  of  money,  amount- 
ing together  to  a  large  sum  of  money,  to  wit,. the  sum 
of  two  hundred  and  five  pounds  of  lawfiil  money  of 
Great  Britain,  belonging  to  the  said  John,  came  to 
the  hands  and  custody  of  the  said  Francis,  and  the 
said  Francis  afterwards,  and  whilst  he  continued  in 
the  service  of  the  said  John,  to  wit,  on  the  said  2d 
May,  in  the  year  last  aforesaid,  at  &c.  aforesaid,  was 
required  by  the  said  John,  to  answer  and  make  good 
unto  the  said  John  the  said  money  so  come  to  the 
hands  and  custody  of  the  said  Francis  as  aforesaid,, 
yet  the  said  Francis  did  not  answer  and  make  good 
unto  the  said  John  the  said  money  so  come  to  the 
hands  and  custody  of  the  said  Francis  as  aforesaid,  or 
any  part  thereof,  but  therein  failed  and  made  default^ 
and  the  same  still  remains  wholly  unanswered  and  not 
made  good  to  the  said  John ;  and  this,  &c. 

Demurrer,  and  joinder  in  demunrer. 

Cowper,  for  defendant.    The  question  is,  whether 


Fduyrcs. 
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1770-  duree  weeks  notioe  shoaU  not  have  been  giveD,  imdeff 
the  words  of  the  condition.  The  condition  in  sub- 
stance is  to  be  void,  if  EraneU  Monk  render  an  ao- 
county  and  does  not  embezde.  And  Uie  meaning  of 
the  condition  is,  thatJf  F.  Manh  is  goilty  of  a  non- 
feazance,  or  a  misfeazance  in  these  respects,  a  notice 
must  be  given  to  the  defendant,  before  he  can  be 
chargeable.  A  notice  is  necessary,  whether  P.  Mttnk 
neglect  to  account  or  embezzle  the  property  of  the 
plaintiff;  and  it  is  as  moch  necessary  in  one  case  as 
the  other.  Here  the  plaintiff  has  not  stated  that  he 
gave  any  notice. 

Chambre,  for  plaintiff.  The  question  is,  whether 
the  last  words  in  the  condition  refer  to  the  first  part  oi 
the  sentence  (as  to  the  accounting)  or  only  as  to  the 
embezzling.  The  first  is  a  nonfeazance;  the  seconds 
to  a  misfeazance,  in  which  case  only  the  fact  is  to  be 
proved  by  oath. 

The  Court  were  of  opinion  in  favour  of  the  defend- 
ant, that  in  either  case,  of  not  accounting,  or  embez- 
zling, a  previous  notice  ought  to  be  given  to  the 
sureties. 

Judgment  for  defendant;  but  plaintiff 
had  leave  to  discontinue,  on  payment 
of  costs. 
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Denn  against  Taylor.  }P^' 

MMk.  rem. 

A  T  the  assizes  held  at  Bridgwater,  the  22d  August,  Where  teita- 
1770,  before  Willes  and  Ashurst,  j\islices,  &c.  A  vised  au  her*^ 
verdictwasfound  for  the  plaintiff, damages  ls.,costs40s.  J^.jl^^a^ 
subject  to  the  opinion  of  his  Majesty's  court  of  King's  ^'  ^*  (except 
Bench,  upon  the  following  case.  That  Hannah  GMes  mcntion^k  a 
was  seised  in  her  demesne  as  of  fee,  of  and  in  one  un-  ^^^  ™^' 
divided  twelfth  part  of  a  certain  house,  now  used  as  a  "J*®  ™^  ™«"- 

■    .       '  .  tion  in  •  valid 

chapel  for  celebration  pf  divine  service,  according  to  the  codkU  ^  and 
rites  of  the  Church  of  England,  situate  in  the  parish  log  made  a  co- 
of  Wakoii,  and  which  are  the  premises  in  the  declara-  ^  ^aV*^** 
tion  mentioned:  that  the  said  Hannah  beine  so  seised.  ^^^  luiattest- 
on  the  16th  September,  1762,  duly  made  and  published  partof  herreai 
her  last  will  and  testament  in  writing,  under  her  hand  ^^J^  Smto 
and  seal,  and  thereby,  amongst  other  things,   gave  M<i,Uiatnot- 
unto  Mrs.  Anne  Parrott  the  sum  of  four  pounds  yearly,  this,  the  w^ic 
to  be  paid  out  of  the  income  of  the  said  chapel,  dufing  ^^*p^^^ 
her  natural  life,  and  to  be  paid  her  every  half  year  ^  «ievi8ee8 
while  she  lives ;  and  moreover,  **  after  all  her  jupt  and  not  to  the' 
debts  being  paid,  and  the  several  legacies  and  an-       ^  ^    ^' 
unities  by  her  above  given,  s/ie  gave  and  bequeathed   . 
**  all  the  reMue  and  remainder  of  her  real  and  personal 
^^  esjLate  and  effects  {excepting  what  she  might  mention  in 
**  a  codicil)  to  her  two  nieces,  Mrs.  Ann  Taylor  afid  her  ^ 

*'  niece  Eliz.  Oliver,  to  be  eqimlli/  divided."  That  the 
said  will  was  duly  executed  in  the  presence  of  three 
credible  witnesses,  as  the  law  requires.  That  the  said 
Ann  Taylor,  in  the  will  mentioned,  is  the  wife  of  John 
Taylor,  which  said  John  Taylor  and  Ann  his  wife,  are 
two  of  the  defendants  in  this  cause ;  and  that  the  said 
Eliz.  Oliver,  in  the  said  will  mentioned,  is  the  other 
defendapt  ii^  this  cause :  that  the  said  Hannah  Gibbes 
afterwards,  on  the  25th  Hovembtr,  1 762,  made  a  codi- 
cil in  writing  to  her  said  last  will  and  testament,  anA 


u 
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therein  ihe  gives  and  beqeaiks  io  her  nephew  John  Tay* 
lor,  all  her  interest  and  right  in  the  chapel  near  me,  pay-- 
ing  the  annuity  out  of  it  dufif^  Mrs.  Parrott's  natural 
life.  That  the  said  codidl  was  signed  by  the  said 
Hannah,  but  was  not  attested  by  any  witness.  That 
the  said  chapel  in  the  said  codicil  mentioned,  is  the 
premises  aforesaid  now  in  question  in  this  caase. 
That  the  said  Hannah,  being  seised  as  aforesaid,  after- 
wards, on  the  27th  October,  1763,  departed  this  life 
without  altering  or  revoking  the  said  will  and  codicil, 
onmarried,  and  without  issue,  leaving  Elizabeth,  the 
wife  of  Humphry  Sibthorpe,  doctor  of  physic,  and 
Dionis,  the  wife  of  TTiomas  Uwyd,  clerk,  her  nieces 
and  heirs  at  law,  which  said  Humphry  Sibthorpe  and 
Eliz.  his  wife,  and  Thomas  Llwyd  and  Dionis  his  wife, 
are  the  lessors  of  the  plaintiff  in  this  action.  That  the 
said  defendants,  upon  the  death  of  the  said  Hannah 
Gibbes,  entered  upon  the  premises,  and  held  the  same 
until  that  the  said  Humphry  and  Elizabeth,  and  Thomas 
and  Dionis  his  wife,  entered  thereon  on  the  first  day  of 
January,  in  the  year  1764,  and  were  thereof  seised  as 
the  law  requires,  and  so  being  seised,  demised  the  same 
to  the  plaintiff  as  in  the  declaration  stated.  That  by 
virtue  thereof  the  plaintiff  entered,  and  was  thereof 
possessed,  upon  whom  the  defendants  entered  and 
ousted  him  from  the  premises.  The  question  was, 
whether  upon  the  said  will  and  codicil  the  premises 
passed  to  the  said  defendants* 

Hobhouse,  for  plaintiff.  The  premises  in  question 
did  not  pass  to  Ann  Taylor  and  Elizabeth  Oliver. 
They  were  not  disposed  of  by  the  will,  which  only  be^ 
queathed  all  testatrix's  real  property,  except  all  that 
she  should  mention  in  her  codicil.  The  testatrix  did 
not  mean  completely  to  dispose  of  all  her  real  pro- 
perty to  the  devisees  in  the  will.  The  will  and  codicil 
make  only  one  complete  disposition.    A  party  can 
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only  claim  from  the  intention  of  the  testator.    This  is         1770. 
a  question  between  two  persons^  neithetof  whom  have         ^enk 
the  testatrix's  intention  in  their  favour.    The  word      r^f^^^^^ 
**  mention/'  made  use  of  in  the  will»  coupled  with  the 
subsequent  intentional  devise  in  the  invalid  codicil^ 
clearly  shew  the  testatrix's  intention.    A  codicili  de« 
vising  to  a  Roman  Catholic^  is  a  good  revocation  of 
a  previous  devise.     Vin.  Ah.  Devise.  R.  pi.  3.     It  is 
not  necessary  here  to  call  the  codicil  a  revocation. 
The  testatrix's  intention  may  be  altered  by  an  unat-» 
tested  codicil. 

The  Courts  however,  thought  the  estate  passed  to 
the  defendants,  and  gave 

Judgment  for  defendants. 


Doe  an  the  Demise  of  Wilcockson  against 

Lynch. 


1771. 


Mich.  Term, 


AT  the  trial  of  this  cause,  at  the  assizes  held  at  Not-  A  notice  by  the 
,  .  1  i»       1  /»  TkT      •      ?  owner  of  pre- 

ttngham,  in  and  for  the  count}'  of  Nottiugham,  on  mues,  require 
Tuesday  the  25th  day  of  July,  1771,  it  appeared  in  Jjll^on'^.to 
evidence,  that  W.  fFilcockson,  late  father  of  the  lessor  **?^«  *J»«  P?*- 

'  ^      ^  '  ^  mises  ho  then 

of  the  plaintiff,  was  seised  in  fee  of  the  premises  in  the  rented  of  the 
declaration  mentioned ;  and  being  so  seised,  by  his  iMdytLy  next/ 
last  will,  duly  made  and  executed,  devised  the  same  ''^,^''^^!^^^l( 
to  Jnn  bis  wife,  until  the  lessor  of  the  plaintiff  should  ^  demise  from  , 
attain  his  age  of  twenty-one  years ;  and  after  his  said  the  party  in 
son  should  have  attained  his  said  age,  then  to  him  in  P®*"®"*""' 
fee ;  that  the  said  testator  died  seised,  leaving  the  said 
Ann,  his  widow,  and  the  lessor  of  the  plaintiff,  his  son 
and  devisee ;  that  the  said  Ann  his  widow  demised  the 
fiaid  premises  to  the  defendant  from  year  to  year,  under 
the  yearly  rent  of  21/.,  who  commenced  tenant  at 
Christmas,  1763;  that  the  lessor  of  the  plaintiff  at- 
tained bis  age  of  twenty-one  years  on  the  8th  October 


it 
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1771*        last,  and  that  the  dd^ndaot  had  cootiooed  in  the 
l>oB         possession  of  the  said  premises  ever  siooe  that  time  ; 

"wAcoauof  *"*  ^^^^  ^'^  ^^  ^  ^^y  ^^  November  last  a  notice  in 

agouti        wriliog,  signed  by  the  lessor  of  the  plaintiff,  was  by 

his  order  delivered  to  the  defendant,  which  notice  is 

in  the  words  and  figures  following : — ^^  London,  Oct. 

''  25tb,  1770w~Mr.  Dome/  LyiicA— Take  notice,  that 

jou  are  to  leave  the  house  yon  now  rent  of  me,  in 

the  parish  of  Newark,  in  the  county  of  HoUmgiion, 
**  with  the  warehouse,  stable,  garden,  and  appmte- 
''  nances  thereto  belonging,  or  in  anywise  appertain* 
''  ing,  at  Ladyday  next,  and  thereof  fail  npfe  at  your 

peril.    Given  under  my  hand,  this  25th  day  of  Oct. 

1770.  James  fVilcockson.*''^Whexetifon  it  was  In- 
sisted by  the  defendant's  counsel,  that  the  said  notice 
was  conclusive  evidence,  that  the  defendant  was  tenant 
to  the  plaintiff  of  the  said  premises,  and  not  obliged 
by  law  to  quit  the  possession  thereof  at  the  time  men- 
tioned in  such  notice  ;  but  there  being  no  evidence  of 
any  demise,  in  fact,  from  the  lessor  of  the  plaintiff 
(who  at  the  time  he  attained  his  age  of  twenty -one, 
resided  in  London,  and  who  was  only  seventeen  days 
more  than  twenty- one  when  he  signed  the  notice;  the 
lessor  of  the  plaintiff  wanting  the  house  to  cany  on  his 
own  trade  of  a  druggist  and  chemist,  for  which  it  was 
fitted,  and  had  been  used  several  years) ;  unless  such 
notice,  signed  and  delivered  as  aforesaid,  be  conclusive 
evidence  thereof,  a  verdict  was,  by  the  direciiou  of  the 
judge,  given  for  the  plaintiff,  (but,  at  the  presnog 
request  of  the  defendant's  counsel)  subject  to  t&e 
opinion  of  the  Court  of  King's  Bench,  whether  audi 
notice,  signed  by  the  lessor  of  the  plaintiff,  and  deli- 
vered to  the  defendant  as  aforesaid,  to  quit  possession 
of  the  premises  mentioned  in  the  declaration  in  this 
cause,  was  conclusive  evidence  that  the  lessor  of  tftiEe 
plaintiff,  before  the  time  such  notice  was  delivered, 
had  demised  the  same  premises  to  the  defendant,  or 
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not ;  and  if  tke  court  should  be  of  opinion  tbat  such        ^771. 
notice  h  conclusive  evidence,  that  the  lessor  of  the         Doe 
plaintiff  had  so  demirad  the  premises  to  the  defend-    wac^il^f 
anl,  then  it  was  wreed  that  the  verdict  obtained  in       offainti 
this  cause  should  be  vactelted,  and  that  the  plaintiff 
should  be  nonsuited ;  but  if  the  oonrt  (as  the  jadge 
who  tried  the  came,  and  jury  were^)  shouM  be  of 
Qpinion,  that  the  notice,  signed  by  the  lessor  of  the 
plaintiff,  and  .delivered  to  the  defendant  as  aforesaid, 
was  not,  under  all  the  cttcumstaiices  of  the  case,  con< 
elusive  evidence  that  the  lessor  of  the  plaintiff  had^ 
before  the  time  of  suoh  notice,  demised  the  said  pre- 
mises to  the  defendant,  then  it  was  agreed  that  the 
poHea  ahould  be  delivered  to  the  lessor  of  the  plaintiff, 
with  liberty  £oir  him  to  enter  up  judgment,  and  proceed 
thereon. 

The  Court  thought  the  notice  not  conclusive  evi- 
dence of  the  demise,  and  gave 

Judgment  for  plaintiff. 


WHi'vnBLD  against  Wbedon.  ^^^^' 

TVimiy  Term. 

^I^HE  plaintiff  declared,  apKmgst  other  counts,  as  A  plea  (to  a 
follows  :<«**Aiid  whereas  also  the  said  Henry  Fo^  agninst  a  ten- 
therleu  afterwards,  to  wit,  on  the  said  1 1th  day  of  '"'h  ^'^  """.^ 

•3^  ^  ^  using  premises 

October,  1768,  at&c.  aforesaid,  at  the  special  instance  ^  busbandiikc 

manner,  in  re- 

and  request  of  the  said  Samuel,  demised  to  the  said  pairing  fences, 
Samuel  a  certain  other  farm,  called  Caskio  Bridge  pu^^^^i^' 
Farm,  situate,  lying,  and  being  in  the  parish  afore-  ^^c^*^^^ 
said,  for  a  certain  term  and  time  then  agreed  upon  by  came  oat  of  re- 
and  l)etween  the  said  Henry  Fotheriey  and  the  said  de»y7aAd^t 
Samuel,  and  which  said  term  is  since  expired,  he  the  ^^^^^^  ^} 

'  r         >  proper  wood 

said  Samuel,  in  consideration  thereof,  afterwards,  to  ? without  speci- 
fying it)  which 
defendant  had  a  right  to  cat  for  repairing  the  fences;  and  that  the  pluntiff  ought  to  hare 
set  oot  j^roper  wood  for  tlie  purpose  of  repairs,  wliich  plaintiff  neglectsd  to  do,  without 
ayerriflg  any  request  on  plaintiff  so  to  do,  or  a  custom  of  the  country  in  this  respect,  is  bad. 


Wbedon. 
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1772.        wit,  on  the  tanie  day  and  year  last  afotesaid,  at  &c.. 
WairriBLD    aforesaid,  undertook,  and  to  the  said  Hemj  FatkerUg^ 
then  and  thetefaUhfuUyprxnniiidto  use  tke  uaifwrm  in  a 
good  afidhusband'^ike  manmeff  during  the  time  that  he  held 
the  ULtne  as  tenant  thereof  to  the  said  H^iry  Fotherley ; 
and  also  to  yield  and  deliver  up  the  same  to  tke  said 
Henry  Fotherley,  in  good  and  husbandrlike  condition, 
fohen  he  the  said  Samuel  quitted  and  left  the  same;  and 
the  said  Henry  Fotherley  in  fact  says^  that  the  said 
Samuel,  under  and  by  virtue  of  the  said  last  mentioned 
demise,  held  and  enjoyed  the  said  fann,  with  the  ap- 
purteoances,  for  a  lobg  time,  to  wit,  such  part  of  the 
said  land  as  was  fallow  until  Ladyday,  1769,  and  the 
residue  of  the  said  farm,  until  the  lOth  day  ot  October^ 
in  that  year;  and  the  said  Samuel,  at  those  respective 
times,  quitted  the  said  premises ;  yet  the  said  Santuel^ 
not  regarding  the  said  last  mentioned  promise  and  un- 
dertaking, so  by  him  made  as  aforesaid,  but  contriv- 
ing and  fraudulently  intaiding  craftily  and  subtilly  to 
deceive  and  defraud  the  said  Henry  Fotherley  in  this 
respect,  did  not  use  and  leave  the  said  farm,  with 
the  appurtenances,  in  a  good  and  husband-like  man- 
ner, according  to  the  form  and  effect  of  his  said  last 
mentioned  promise  and  undertaking,  so  made  as  afore- 
said, but  on  the  contrary  thereof,  he  the  said  Samuel, 
during  the  time  that  he  the  said  Samuel  did  occupy 
and  enjoy  the  said  farm,  did  permit  and  suffer  the 
hedges,  underwood,  ditches,  gates,  stiles,  rails,  pails, 
and  fences  of  and  belonging  to  the  said  farm,  to  be 
greatly  out  of  repair,  and  in  bad  condition,  for  vrant 
of  new  fencing,  repairing,  amending,  scouring,  and 
cleansing  thereof,  &c.,r^md  at  the  respective  times  in 
that  behalf  aforesaid,  left  the  same  out  of  repair,  con* 
trary,  &c. 

To  this  breach  the  defendant  pleaded,  that  the  said 
hedges,   underwood,   gales,   stiles,  rails,   pales,   and 
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fences,  above  assigned  to  be  out  of  repair  and  in  bad        ^77g* 
condition,  and  to  be  broken  down,  ruinous,  and  in  de-    Wbitfield 
cay,  severally  and  respectively  grew  and  became  so      wiojooh. 
out  of  repair  and  in  bad  condition,  and  were  broken 
down,  ruinous,  and  in  decay,  by  reasoto  of  age  and 
length  of  time,   and  by  unavoidable  accidents,  and 
without  any  wilful  neglect  or  default  in  him  the  said 
Samuelp  to  wit,  at  the  parish  of  Rickfnersworth  afore- 
said ;  and  that  there  was  not,  during  the  time  when, 
8cc.,  proper  wood,  or  any  other  proper  materials,  on 
the  said  farm,  which  he  the  said  Samuel  had  a  right 
to  cut  or  take  for  the  making,  maintaining,  repairing, 
or  supporting  of  such  hedges,  underwoods,  gates, 
stiles,  rails,  pales,  and  fences,  or  any  or  either  of  them, 
or  any  part  thereof,  and  that  the  sajd  Henry  Fotherfey 
ought,  during  all  the  time  when,  8cc.  to  have  assigned, 
set  out,  or  provided  proper  wood  and  materials  for  the 
making,  maintaining,  repairing,  and  supporting  of  the 
same  respectively,  to  wit,  at  the  parish  of  Rickmers' 
worth  aforesaid ;  nevertheless  the  said  Henry  Father ^ 
ley  did  not,  nor  would  he  assign,  set  out,  or  provide 
proper  wood  or  other  materials  for  that  purpose,  al* 
though  he  had  due  notice  of  all  and  singular  the  pre^ 
mises  aforesaid,  to  wit,  at  the  parish  of  Bickmersworth 
aforesaid,  in  the  county  aforesaid;  and  this,  &c.  where- 
fore, &c. 

The  plaintiff  demurred  to  this  plea  as  follows :  that 
the  said  plea  amounts  to  the  general  issue ;  and  for  that 
the  said  Samuel,  in  and  by  his  said  plea,  hath  attempt- 
£d  to  put  in  issue,  to  be  tried  by  a  jury,  a  matter  of 
right,  that  is^  what  sort  of  wood  the  said  Samuel  had 
a  right  to  cut  or  take  for  the  making,  maintaining, 
and  supporting  of  the  said  fences  in  the  said  plea 
mentioned;  and  for  that  the  said  Samuel  hath  not 
in  his  said  plea  set  forth  what  sort  of  wood  he  the  said 
SamuelhaA  a  right  to  cut  or  take  for  the  purpose  in  the 
said  plea  mentioned;  andfor  that  he  hath  not  in  his  said 
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1 77&  plea  set  forib^  thai  no  such  itorfc  of  wood  was  oil  the  said 

Whittisld  premises^  nor  bath  he  set  forth  what  the  custom  of  the 

^jy^l^  coiiQtry  is  \fith  respect  to  the  making,  maiDtainiDg, 


t< 


^ 


« >. 


and  supporting  of  the  said  fencte  in  the  said  plea 
mentioned,  or  any  custom  relating  thereto ;  and  for 
that  the  said  Samuel  hath  not  set  forth  in  his  said 
plea,  any  request  to  the  said  Henry  Fotherletf,  to  as- 
sign proper  wood  for  the  purpose  in  the  said  plea 
mentioned ;  and  for  that  the  said  plea  is  in  other  re* 
spects  multifarious,  defective,  and  informal,  &c. 

in  demuner. 


Bullet,  for  the  plaiotifT.  The  plea  is  bad,  as  it 
amounts  to  the  general  issue;  and  if  the  matters 
therein  are  true,  they  shew  the  plaintiff  had  do 
cause  of  action.  The  second  objection  to  it  is^ 
that  it  does  not  shew  what  kind  of  wood  was  on  the 
premises;  it  only  states  there  was  no  proper  wood 
which  he  had  a  right  to  take ;  it  should  have  speci- 
fied the  sort  of  wood  more  particularly.  Every  tenant 
is  bound  to  repair,  and  take  proper  wood,  and  he 
may  take  it  without  any  assignment.  lAitw.  1480. 
The  plea  is  bad,  as  it  amounts  to  a  negative  pregnant. 
Cro.  Jac.  559.  Dj/.  95.  The  Sd  objection  is,  that^ 
supposing  an  assignment  necessary,  the  defendant  ha$ 
not  alleged  any  request  to  assign,  which  request  would 
be  necessary.  The  onus  of  repair  is  in  the  tenant. 
Co.  Lit.  3,  [a),  as  the  plea  is  bad  in  substance. 

Morgan,  for  defendant.  The  plea  is  not  bad,  for 
amounting  to  the  general  issue.  It  confesses  the  fact 
of  the  hedges,  &c.  being  out  of  repair,  but  avoids  it 
by  proper  excuse.  The  plea  consists  of  matters  of 
law  and  fact.     He  cited  9,  Ventrifs  Rep.  295.   2  Salk, 

The  Court  thought  the  plea  bad,  for  the  cause  as- 
signed, and  gave 

Judgment  for  plaintiff. 


J 
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The  Master^   Wardens,  and  Assistants  of  the       1777. 
Guild  Fraternity^  or  Brothet*hood  of  the  most    Bauer  Term, 
glorious  and  undivided   Trinity^   and  of  St. 
Clement,  in  the  Parish  of  Deptford  Strond^    * 
in  the  County  of  Kent,  against  Staples. 

fl^HE  plaintiifs  and  their  predecessors  are,  and  at  The  Trinity 

the  lime  of  granting  the  several  letters  patent  rigbt  to  the 

hereinafter  mentioned  were,  and  ever  since  have  been,  JwofB^SlMled 

a  body  corporate  and  politic,  and  have  enjoyed  snn-  fif*^  gi»vei> 

tuOUffu   Dot 

dry  grants,  rights,  liberties,  privileges^  and  immunities,  taken  from 
by  force  of  divers  charges  and  letters  patent  hereto-  q^^  vHiether 
fore  made  to  them  by  his  majesty's  predecessors,  kings  ll?'^**^?" 
and  queens  of  this  realm^  and  particularly  by  grant  or  Lea^  b  witUn 
letters  patent  under  the  great  seal  of  Great  Britain,  of  uie  Trinity 
bearing  date  at  Weitminster,  the  1 1th  day  of  June,  in  ^**'^' 
the  30th  year  of  the  rdgn  of  Queen  Elizabeth,  reciting, 
that  the  said  Queen's  then  Lord  Great  Admiral  of  Eng" 
landf  had,  by  deed  inroUed,  surrendered  to  her  the  said 
Queen,  the  lastage  and  ballastage,  and  office  of  last- 
age  and  ballastage,  of  all  ships   and  other   vessels 
whatsoever,  coming  or  being  in  or  upon  the  river  of 
Thames^  or  which  should  at  any  time  thereafter  be- 
come floating,  issuing,  passing,  sailing,  or  going  into 
or  out  of  the  river  of  the  Thames,  betwixt  the  city  of 
London  and  the  main  sea,  of  what  burthen  soever  such 
ships  or  vessels  should  be,  and  by  what  name  or  names 
soever  such  ballastage  or  lastage  was  or  might  be 
called  or  used,  or  which  did,  or  thereafter  should  re- 
roain,  lie,  or  be  at,  in,  upon,  or  near  unto  any  wharf, 
bank,  or  creek,  near  unto  the  said  river,  or  any  coast, 
shore,  or  part  of  the  same,  betwixt  London  Bridge, 
towards  the  west  part,  and  the  said  main  sea,  towards 
the  east ;  and  all  his  lawful  right,  title,  interest,  and 
demand  whatsoever,  which   he  had,  or  might  have. 
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1777.        claim^  or  pretend  to  have,  of,  in,  or  to  the  premises^ 
Tbje  TAIN1T7  or  any  of  them,  by  virtue  of  the  said  office  of  Great 

agaiHti        Admiral  of  England,  or  of  the  said  Queen's   letters 
Staples,      patent,  therein  mentioned  to  bear  date  the  Sth  day  of 
July,  in  the  twenty-seventh  year  of  her  reign,  made 
unto  him  of  the  said  office  of  Great  Admiral  of  Eng-- 
land,  or  otherwise ;  and  that  he  the  said  Lord  Great 
Admiral  of  England  had  besought  the  said  Qaeen  to 
give  and  grant  the  premises  unto  the  said  master,  war- 
dens, and  assistants,  and  the  said  late  Queen  EUzabeth 
did,  by  the  said  letters  patent  of  the  1 1th  day  of  June, 
in  the  thirty-sixth  year  of  her  reign,  for  sandry  good 
reasons   and    considerations    her  thereunto   moving^, 
among  other  things,  give,  grant,  and  confirm,  ratify 
and  approve  anto  the  said  master,  wardens,  and  their 
assistants,  and  their  successors  for  ever,  the  lastage 
and  ballastage,  and  office  of  lastage  and  ballaslage, 
of  all  and  all  manner  of  ships  and  other  vessels  what- 
soever, coming  or  being,  or  which  thereafter  at  any 
time  should  be  coming,  floating,  lying,  or  remaining, 
issuing,  passing,  sailing,  or  going  in,  upon,  to,  or  out 
of  the  river  of  Thames,  or  elsewhere  betwixt  the  bridge 
of  the  city  of  London  and  the  main  sea,  or  any  wharf, 
bank,  creek,  coast,  shore,  or  any  part  of  the  same,  or 
near  or  adjoining  thereunto,  betwixt  the  bridge   of 
London,  towards  the  west  part,  and  the  main  sea  to- 
wards the  east  part,  of  what  burthen  soever  such  ship, 
vessel  or  vessels,  was  or  should  be,  and  by  what  other 
name  or  names  soever,  and  in  what  kind  or  kinds  so- 
ever such  ballastage  or  lastage  was  or  might  be  called^ 
reputed,  or  known,  exercised  or  used,  to  hold  the  said 
ballastage  and  lastage,  and  office  of  lastage  and  bal- 
lastage, and  all  other  the  premises  by  the  last  men- 
tioned letters  patent  before  mentioned,  to  be  given, 
granted,  ratified,  and  approved,  with  all  fees,  advan- 
tages, salaries,  profits,  emoluments,  commodities,  and 
rights,  incidents,  and  appurtenances,  to,  for,  out  of^ 
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or  by  reason  of  all  or  any  the  premises  any  way  due,  ^777* 
payitble^  accnstomed^  appertaining,  or  belonging  unto  tus  t&initv 
the  said  master^  wardens,  and  assistants,  or  their  su«ces-  ^'^^^t^^ 
sors,  for  ever,  by  themselves,  their  substitutes,  depu-  Staplei. 
ties,  or  assigns,  to  use,  exercise,  execute,  and  enjoy 
for  ever ;  and  to  hold  of  the  said  Queen,  her  heirs  and 
successors,  as  for  the  manor  of  East  Greenwich,  in  the 
said  county  of  Kent,  in  freeand  common  socage*  By 
other  letters  patent,  bearing  date  at  Wettmimter,  the  24th 
day  of  Juney  in  the  seventeenth  year  of  the  reign  of  his 
late  majesty  King  Charles  the  Second,  reciting  the  said 
lettefs  patent  of  the  thirty-sixth  year  of  the  reign  of 
•her  late  majesty  Queen  Elizabeth ;  and  further  recit- 
ing, amongst  other  things,  that  many  decayed  seamen, 
their  wives,  widows,  and  orphans,  had  froni  time  to 
time  received  good  relief  from  the  hands  of  the  said 
master,  wardens,  and  assistants^  out  of  the  lastage  and 
ballastage  raised  and  taken  forth  oiit  of  the  said  river 
of  Thamesy  for  ballasting  of  ships  and  other  vessels,  the 
said  late  King  Charles  the  Second  did,  by  the  said 
last  mentioned  letters  patent,  give  and  grant  unto  the 
isaid  master,  wardens,  and  assistants,  and  to  their  suc- 
cessors for  ever,  the  lastage,  ballastage,  and  ballasting 
iir  loading  of  sand,  gravel,  soil,  stones,  earth,  chalk,  rub^ 
bish,  clay,  Jlints,  lime,  soap,  ashes,  bricks,  tiles,  or  any 
other  things,  merchandizes,  or  commodities  whatsoever,  ^ 

taken  from  any  wharf,  creek,  coast,  bank,  or  shore  upon 
or  adfoiningto  the  said  river  ofTha,meB,for  lastage  and 
ballastage  or  loading,  or  used  instead  of  such  lastage, 
ballastage,  or  loading,  with  the  office  of  lastage  and 
ballastage,  and  ballasting  of  all  such  ships,  hoys, 
boats,  barks,  and  all  other  vessels  whatsoever,  coming 
or  being,  or  which  thereafter  at  any  dme  should  be 
coming,  floating,  lying,  remaining,  issuing,  passing, 
sailing,  or  going  in,  iipon,  to,  or  out  of  the  river  of 
Thames,  or  elsewhere,  betwixt  th^  bridge  of  the  city  of 
Ijmdon  and  the  main  sea,  or  any  wharf,  bank,  cieek,  ^ 

VOL.  II.  2  z 
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1777*  coast,  shore,  or  any  part  of  the  same,  or  near  or  ad- 
Tu£  Tiimrr  joining  thereto,  betwixt  the  bridge  of  honipn  afore- 
CoRroKATzoH  guij  towards  the  west  part  of  the  said  main  sea,  to- 
Staples,  wards  the  east  part,  of  what  burthen  soever  such  ships 
or  vessels  should  be,  and  by  what  other  name  or  names 
soever,  and  in  what  kind  soever  the  said  ballastage  or 
lastage  was  or  might  be  called,  known,  or  used ;  and 
the  said  late  King  Charks  did  also  by  the  said  last 
mentioned  letters  patent  grant  unto  the  said  master, 
wardens,  and  assistants,  and  their  successors  for  ever, 
the  gravel,  sand,  and  soil  of  the  said  river  of  Thames, 
for  the  ballasting  of  ships  and  other  vessels,  and  also 
full  power  and  authority  for  themselves,  or  by  their 
deputies,  agents,  workmen,  and  servants,  from  time  td 
time,  and  at  all  times  for  ever  thereafter,  in  all  places 
whatsoever  within  the  said  river,  being  to  the  damage 
and  annoyance  of  the  same,  at  their  wills  and  pleasures, 
to  dig,  take  up,  and  raise,  forthe  better  famishing  of  ships 
with  ballast,  the  said  gravel,  sand,  and  soil  out  of  the 
said  river,  as  they  should  think  fit,  so  as  the  said  river 
might  not  be  annoyed  and  made  dangerous  to  ships, 
lighter  boats,  and  other  vessels  thorein  passing ;  and 
the  said  gravel,  sand,  and  toil,  so  by  them  taken  up 
for  the  aforesaid  use,  to  lay  on  shore,  on  any  of  the 
king's  waste  grounds  (except  ad  tfa^ein  is  mentioned), 
and  every  convenient  place,  and  to  take  off  the  same 
as  their  occasion  should  require ;  and  the  said  master, 
wardens,  and  assistants,  and  thehr  successors,  deputies, 
and  assistantsi  solely  to  convert,  use,  dispose,  and  sell 
the  said  gravel,  land,  and  soil  of  the  said  river,  to  hold 
the  said  ballastage  and  lastage,  and  office  of  ballast* 
age  and  lastage,  and  the  said  gravel,  sand,  and  soil 
of  the  said  river  thereby  granted,  with  all  fees,  advan* 
tages,  salaries,  profits,  rights,  incidents,  and  appurte- 
nances whatsoever,  unto  the  said  master,>  wardens,  and 
assistants,  and  their  successors  forever,  by  themselves, 
their  substitutes,  deputies,  or  assigns,  to  use,  exercise, 
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execute,  and  enjoy  for  ever,  for  the  use  and  benefit  of  )777. 
the  poor  therein  aforesaid,  and  no  other ;  and  the  said  i»|,g  TuNiTr 
master,  wardens,and  assistants  thereby  covenanted  with  CoaroBATioN 
the  said  king,  his  heirs  and  successors,  that  they  the  Staples. 
said  master,  wardens,  and  assistants,  and  their  succes- 
sors, should,  by  the  best  means  and  ways  they  could, 
provide  and  take  care  that  the  gravel,  sand,  and  soil, 
by  them  to  be  taken  out  of  the  said  river,  should  be 
raised  and  taken  out  from  such  shelves  and  places  of 
the  said  river,  as  were  or  should  be  of  danger  to  ship** 
ping,  and  for  the  better  and  more  safety  of  the  same ; 
and  they  should,  at  their  own  charges^  provide  and 
have  such  number  of  lighters^  great  and  small,  as 
should  be  from  time  to  time  suflicient  for  the  export- 
ing and  importing  of  tlie  said  ballast,  as  well  to  and 
for  the  said  wharfs  as  unto  all  such  ships,  barks,  or 
vessels,  that  should  have  use  of  the  same,  which  said 
lighters  should  be  justly  guaged  and  marked,  that  the 
burthen  and  bigness  might  be  known,  to  the  end  that 
all  deceipts  between  Uie  buyers  and  sellers  of  the  said 
gravel  and  sand,  either  in  quantity  or  weight,  might 
be  prevented ;  and  that  they  the  said  master,  wardens, 
and  assistants,  and  their  successors,  deputies,  ag^ts^ 
and  assigns,  should,  from  time  to  time  for  ever  there- 
after, provide,  utter,  furnish,  and  sell  the  said  grave), 
sand,  and  soil,  for  the  ballasting  of  all  ships,  barks, 
and  vessels  in  the  said  river,  that  should  have  use 
thereof,  at  the  rates  and  prices  accustomed*  An  act 
of  parliament  was  made  and  passed  in  the  6th  year  of 
the  reign  of  King  George  the  Second,  intitled  ''  An  act 
for  the  better  regulation  of  lastage  and  ballastage  in 
the  river  Thames ;"  and  such  i^ct  was  continned  until 
the  Mth  day  of  June,  1782,  and  from  thence  nntil  the 
end  of  the  then  next  session  of  parliament  And  an** 
other  act  of  parliament  was  made  and  passed  in  the 
thirty«eecoiid  year  of  the  reign  of  his  late  majesty  King 
£r€Of^e  the  Second,  intitled  "  An  act  to  continue, 

222 
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1777*  '*  amende  explain,  and  render  more  effectoal  an  acf 
TuMTuMMtrr  ^*  made  in  the  sizlh  year  of  his  said  late  niajesty'» 
CoupoiunoN  €€  feign,  for  the  better  regnlating  of  lastage  and  bal- 
STATUMk  <^  lastage  in  the  river  Jluimes,  and  to  prevent  patting 
^  of  mbbish,  ashes^  dirt^  or  soil  into  said  river,  and  in 
'^  the  streets,  passages,  and  kennels  in  London,  and  in 
^'  the  suburbs  thereof,  in  Middlesex  and  in  We$lminsierg 
^^  and  snch  part  of  the  Dachy  of  LaHcaUer  as  is  id 
^  MiddleuXy  and  for  allowing  a  certain  qaantily  of 
*'  dnng,  compost,  earth,  or  soil,  to  be  yearly  shipped 
*^  as  ballast,  from  the  Laystalls  in  London^  on  board 
^'  any  collier  or  coasting  vessel  ;**  which  act  was  con- 
tinued until  the  24th  day  of  June,  1770,  and  from 
thence  until  the  end  of  the  then  next  session  of  p^- 
liament  That  defendant  John  Staples  did,  on  the 
lOih  day  of  Augml,  1770,  ship  on  board  the  ship  or 
vessel,  called  the  Dianas  of  the  burthen  of  about  150 
tons,  whereof  one  Riche  was  then  the  commander,  and 
then  lying  in  the  river  of  Thames,  betwixt  the  bridge 
of  the  city  of  London  and  the  main  sea,  and  bound  on 
a  voyage  to  Leiih,  in  Scotland,  20  tons  of  screened 
or  garden  gravel,  in  order  to  be  carried,  and  whioh 
were  accordingly  carried  therein  to  Leith  aforesaid; 
The  defendant  John  Staples  did,  on  the  8th  September, 
]  770,  also  ship  on  board  the  ship  or  vessel,  called  the 
Polly,  of  the  burthen  of  300  tons,  or  thereabouts, 
whereof  the  said  James  Legge  was  the  commander, 
then  lying,  in  the  river  of  Thames,  within  the  limits 
aforesaid,  and  bound  on  a  voyage  to  St.  Petersburg, 
in  Russia,  40  tons  of  screened  or  garden  ground,  in 
order  to  be  carried,  and  which  were  accordingly  car- 
ried in  the  last  mentioned  ship,  in  her  said  then  id- 
tended  voyage  to  St.  Petersburg,  both  of  Which  said 
quantities  or  parcels  of  gravel  to  shipped  by  the  said 
defendant  on  board  the  said  two  ships,  were  taken  froux 
the  new  cut  of  the  river  Lea,  between  limehouse'  aifd 
3ow,  for  sale,  and  entered  the  same  at  the  Custona 
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House,  and  the  same  was  used  W  ballast,  and  the        1777. 

whole  of  both  the  said  quaqtities  or  parcek  of  ground   the  TRimrr 

were  so  shipped  and  put  on  board,  without  any  licence  Corpomion 

pr  authority  from  the  plaintiffs,  and  without  any  ap-      Staplea. 

plicadon  being  made  for  any  such  licence  or  authori* 

ty,  and  without  any  thing  being  paid  or  offered,  or 

tendered  to  be  paid  by  the  defendant,  to  or  for  the 

use  of  the  plaintiffs,  for  or  in  respect  of  the  said  several 

parcels  or  quantities  of  gravel  so  shipped  as  aforesaid, 

or  either  of  them,  or  of  any  part  of  either  of  them* 

This  cause  came  on  to  be  heard  before  the  Lord  High 

Chancellor,  who  was  pleased  to  order  that  a  case  should 

be  made  for  the  opinion  of  the  judges  of  the  Court  of 

King's  Bench,  and  that  the  question  on  such  case 

should  be,  whether  the  defendant  was  intitled  to  ship 

on  board  such  ships  or  vessels  the  said  screened  or 

ground  gravel,  without  paying  the  plaintiffs  any  thing 

for  the  same,  or  having  a  licence  from  the  plaintiffs 

for  that  purpose. 

Cooper,  for  plaintiff.  There  are  two  questions  in 
this  case;  1st,  whether  gravel  taken  from  the  river  Lea 
is  within  the  jurisdiction  of  Trinity  House;  2dly, 
whether  skreened  garden  gravel  is  merchandize  within 
the  meaning  of  the  proviso  in  the  letters  patent. of 
12  Charles  IL  As  to  the  first  question,  it  is  to  be  obr 
served,  that  there  were  two  objects,  viz.  that  the  Tri- 
nity House  should  have  all  the  benefit  of  ballast  got 
out  of  the  River,  and  that  they  should  raise  a  fund, 
&c.  It  was  intended,  that  for  every  thing  which  goes 
from  the  port  of  London,  as  ballast,  there  should  be 
paid  a  duty  to  the  Trinity  House.  In  the  case  of  the 
Trinity  House  v.  Bowater  (Exch.),  1712,  the  court  de-» 
clared  that  the  whole  right  of  ballasting  ships  in  the 
port  of  London,  belonged  to  the  Trinity  House.  He 
cited  The  Trinity  House  v.  Hodges,  27th  April,  1716, 


606  CASES  IN  THE  KING'S  BENCH, 

1777.       in  Cbuncerj ;  Same  v.  Rgallf  Id75,  in  Chancery^  affirm* 

Tbb  Tbikitt  ^  in  the  House  of  Lords^  4th  Feb.  1776.    As  to  the 

^OTfai"^  find  question,  whether  this  gravel  was  to  be  considered 

STAPUi.     merchandizable :  it  certainly  mast  be  so  considered, 

as  from  the  case  it  appears  it  was  shipped  for  sale. 

BulUr.  for  defendant.  The  charters  are  controlled 
by  the  subsequent  statates.  But  even  if  the  1st  quea- 
tion  stood  upon  the  charters  alone,  this  gravel,  taken 
from  the  river  Lea,  could  not  be  considered  as  belong* 
ing  to  the  Trinity  House.  All  the  cases  stated  are  of 
bidlast  taken  out  of  the  Thamei,  or  from  some  whsrf 
upon  the  river  2%amet.  The  words  of  the  charter  of 
Charles  II.  are,  ^'  taken  from  any  wharf,  crteek,  &c. 
*'  upon  or  adjoining  to  the  Thames^'  This  gravel  was 
taken  from  the  river  Lea,  which  is  no  creek  of  tlie 
Thames,  and  is  not  a  river  which  runs  through  many 
counties.  The  charter  means  something  that,  at  high 
water,  is  covered  with  the  water  of  the  Hurnies.  As  to 
the  fid  question,  whether  within  the  proviso,  the  de- 
fendant is  only  to  pay  for  bailastage  to  the  amount  of 
40  tons  (all  above  that  being  free) ;  he  only  paid  5f .  6d. 
for  this,  whereas  if  it  could  be  considered  as  merchant 
dize,  he  would  have  had  to  pay  at  the  Custom  House 
4f. 

'  The  Court  did  not  decide  upon  the  first  question ; 
but  upon  the  second  point,  were  all  dear  in  favour  of 
the  plaintiff,  viz.  that  upon  the  facts  stated,  skieened 
garden  gravel  was  to  be  considered  as  merchandize. 

Judgment  for  plaintiff. 
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1781. 
May  against  Housb  and  Wife.  

^  ^  EaUer  Term. 

fl^HE  plaiotiff  declared  od  counts  for  money  lent  to  a  misjoinder 

the  wife  before  marriage^  and  on  promises  by  her  ^ga^g^^biu- 

before  marriage^  and  also  on  promises  by  the  husband  ^^*,J^J^' 

daring  marriage*    The  defendants  demurred  generally  adyantageofby 

to  the  whole  declaration,  and  plaintiff  joined  in  de-  mum*  (a).' 
murrer. 

Bower,  for  defendant.  This  is  a  misjoinder  of  ac- 
tion. The  hasband  and  wife  cannot  be  jointly  sued 
on  a  demand  due  from  the  husband  alone  ;  and  this  is 
bad  on  general  demurrer. 

Baidwin,  camifa.  This  defect  cannot  be  taken  ad- 
vantage of  by  a  general  demmrer.  I  agree  that  it 
might  in  arrest  of  judgment ;  but  before  judgment,  we 
might  have  taken  damages  on  the  good  counts  only. 
Perhaps  in  special  demurrer  the  objection  would  hold. 

Sbd  per  Curiam.  The  defect  is  a  defect  in  sub- 
stance^ and  may  be  taken  advantage  of  on  general 

demurrer,    tf 

Judgment  for  defendant ;  but  plaintiff 

amended  by  withdrawing  the  bad 
counts. 

(a)  See  1  Tnmi.  212. 

TuRNRR,  Esq.  against  M^Nabiara,  Esq.  Execu-        1781. 

tar  of  M'NaMARA.  EaUtr  Term. 

■QECLARATION  in  debt  on  bond  given  by  the  ^^^^%„ 
testator  to  the  plaintiff  and  others,  whom  plain-   bond,  condi- 
tiff  hath  survived.    Plea  (after  craving  oyer  of  bond,  ^^^^^ 

for  the  payment  of  3000/.),  tliat  aU  the  turns  of  money  whUA  became  due  on  the  bond 
were  fri(i^  may  be  i»^  to  generally,  *y  a  general  denial  of  the  wofia  of  the  plea,  with- 
out iMiigiring  any  qpecifie  breach  (6).  ^ 

(l^)  S^  8  T«  R.  459,  400.  1  ^te.&iP»/.  640,641.  2NewRep.l76, 
177.  3J5«I,406.  eBatt,bQ7.  I  Sound.  lOl.  2  Saitnd.  4X0.  ZWib. 
385.    lJrmA.95.    5rawi#.386.    6  Tmm/.  47. 
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1781.       whicfa,  amongst  other  things,  was  for  tKe  payment  of 
TuRWEE      3000/.  and  interest,  by  one  Samud  I^nch,  onto  the 
^.S'*^       obligees,  at  their  bouse  in  Mincing  Lane,  London^  or 
at  such  other  place  where  they  should  reside),  that  the 
said  Samuel  Lynch  hath  well  and  truly  paid,  or  caused 
to  be  paid,  to  the  said  Samud  Turner  the  elder,  Th^nas 
Turner,  and  Samuel  Turner  the  younger,  or  one  o£ 
them,  their  or  one  of  their  executors  or  administrattHrs, 
at  their  house  in  Mindng  Lane,  in  the  city  of  London, 
or  at  such  other  place  where  they  did  then  reside  in 
London,  all  sums  of  money  which  became  due  from 
the  said  Samud  Lynch  to  the  said  Samud  Turner  the 
elder,  Thomas  Tumert  and  Sam.  Turner  the  younger, 
under,  by  virtue,  and  according  to  the  terms  of  the 
said  articles  of  agreement,  to  wit,  at  London  aforesaid* 
in  the  parish  and  ward  aforesaid ;  and  this,  8ic.    Re- 
plication, that  the  said  Sam.  Lynch,  in  that,  plea  men- 
tioned, did  not  pay  to  the  said  Sam.  Turner  the  elder, 
Thomas  Turner,  Sam.  Turner  the  younger,  or  to  either 
of  them,  or  to  their  executors  or  administrators,  all 
sums  of  money  which  became  due  from  the  said  Sam. 
Lynch  to  the  said  Sam.  Turner  the  elder,  ^h(nna$  Tur- 
ner,  and  Sam.  Turner  the  younger,  under,  by  virtue, 
and  according  to  the  tenor  of  the  said  articles  of 
agreement  in  that  plea  mentioned,  in  manner  and 
form  as  the  said  John  M*Namara  hath 'above  in  that 
plea  alleged ;  and  this  the  said  Samuel  Turner  the 
younger  prays  may  be  inquired  of  by  the  country. 
Demurrer,  for  that  the  said  Sam.  Turner  the  younger 
hath  not,  in  or  by  his  said  replication,  assigned  any 
specific  breach,  by  the  nonpayment  of  any  specific 
sum  of  money  of  the  said  principal  sum  of  SOOOt.  with, 
the  interest  for  the  same,  according  to  the  tenor  of  the 
said  articles  of  agreement,  or  when  the  same  became 
due,  contrary  to  the  form  and  effect  of  the  said  above 
recited  indenture ;  and  also,  for  that  thesaid  Sam.Turmer 
the  younger,  hath  not,  in  and  by  his  said  implication* 
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assigoed  any  sufficient  breach^  by  reason  whereof  the        1781. 
said  sum  of  6OOOI.,  in  the  said  writing  obligatory  men*      turmsr 
tioned^  could  be  forfeiled^  and  become  due  and  pay-    y|ff^,^ 
able  to  the  said  Sam.  Turner  the  younger^  by  reason 
of  a  breach  of  the  condition  thereof;  and  also  for  that 
it  does  not  appear  in  and  by  the  said  replication  of  the 
said  Sam.  Turner  the  younger^  that  he  has  any  legal 
cause  of  action  against  the  said  John,  upon  the  said 
writing  obligatory  in  the  said  declaration  mentioned ; 
and  also  for  that  the  said  replication  is  in  others  re- 
spects insufficient  in  law^  multifarious,  complicated^ 
double,  and  informal^  &c« 

Joinder  in  demurrer* 

Lane,  for  defendant.  The  plaintiff,  in  his  replioation, 
has  assigned  no  breach  which  would  entitle,  him  to 
judgment.  There  is  no  specific  breach  assigned, 
whicl^  is  necessary  when,  the  plea  states  a  general  per- 
formance.   He  cited  Jones  ▼•  Williams,  Dougl.  214  (a). 

Baldwin,  .contra.  This  bond  was  given  to  secure  the 
sum.  of  3000/.  Defendant  says,  S.  Lynch  did  pay  all 
the  money  that  became  due. on  the  bond;  and  plaintiff 
says  he  did  not.  '  This  is.  a  perfect  issi:^.  There  was 
no  other  sum  to  be  paid,  than  the.  9000/. 

Et  per  Curiam.  There  10  only  one  som  to  be 
paid;  and  this  is  not  like  the  case  cited,  where  various 
sums  might  be  received.  Therefore  the  issue  is  certain 
enough.  The  plea  can  only  mean,  that  S.  Lynch  paid 
the  3000/.  and  the  plaintiff  negatives  it. 

Judgment  for  plaintiff*.. 


(a)  Thiicaie  is  not  considered  as  law.  See  8  Term  R»p.  4S3, 4. 
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^7^*      CoifflWt  Executor  af  Phipm,  agamst  Jommb, 

Wuhw. 


AeoTMMiuby  T^ECLARATION,  that  bj  m  oertaio  Mdentare  iri- 
loSSgMM de-  pattiUy  made  on  the  dOth  February j  1782,  at  fcc. 

SSllSbMM  «2^  belween  die  Baid  BUz,  Joneuj  of  the  firat  part,  and  one 
|*|»J^*y*  Capel  Bertato,  leetor  of  Reab^itm^  in  the  comitj  of 
fratoofmrto-  NoHu^ilum  and  YbrA,  of  the  second  part,  and  the 
^\!^li^^  Mod  Mimand  Combe,  of  the  third  part;  one  part  of 
Bfe  <^tiMM^  which  said  indenture,  sealed  wUli  the  seal  of  the  said 
lorybjtvo  EKt^Jonegf  he  the  said  Edmond  Combe  now  brings 
nwii/nLtM  here  into  court,  bearing  date.  See.  reciting  that  in  or 


^,^,^^^^'^*  about  file  Term  of  St  HUary,  1774,  the  said  BKz. 
thfl  pftyment  of  Janei  obtained  a  judgment  in  his  majesty's  Court  of 
mm  whikt  the  Kmg^s  Bench,  at  Wesimintiery  against  the  said  Capel 
^ra^t^f*     Berinm,  for  the  sum  of  l,eOO/.  together  with  costs,  by 
toff  Sie%^^'  virtue  whereof  the  said  Eliz.  Jonee  obtained  a  seques- 
tbe  rector,  and  tration  of  the  profits  of  the  said  rectory  of  Rossiitgton, 
Tu:^^    and  was  then  in  the  receipt  thereof,  of  the  yearly  value 
ncdptof  the    of  £10/^  dear  of  all  reprisals,  and  there  was  a  consi- 
derable sum  of  money  due,  owing  from  the  said  Capel 
Berrow  unto  the  said  E.  Jonei ;  and  reciting  that  the 
said  jE.  Jonei  was  intitled  to  an  annuity  of  70l*  during 
the  life  of  the  said  CapelBerrow,  payable  out  of  the  said 
profits  of  the  said  rectory  ;  and  the  said  Capr2  Berrow 
wBBp  and  flood  indebted  oalo  the  said  Edmomd  Combe, 
as  of  the  last  will  and  testament  of  the  said  Fiueeut 
jPAtppryinaconsiderabfesumof  mottey;  and  the  said 
Vincent  Fhippe  did,  in  his  KfeUme,  obtain  a  judgment 
of  owllawry  against  the  said  Capel  Berrow ;  and  some 
disputes  had  arisen  between  the  said  £•  Jone$  and  the 
said  Edmtmd  Combe,  touching  their  respective  demands 
on  the  said  Capel  Berrow,  and  their  right  to  the  be- 
nefit of  the  said  sequestration,  and  unto  the  profits  of 
the  said  rectory  -,  and  a  suit  had  been  instituted  in  his 
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majesty's  Court  of  Exchequer,  by  the  said  Bdmond  1784. 
Cambej  against  the  said  £&•  Janes  and  ^  Cope/  B^row,  c^mbb 
aad  divers  proceedings  had  thereon ;  in  order  to  put  ^y^<^ 
an  end  to  such  disputes,  it  had  been  agreed  between 
all  the  parties  to  the  said  inrlflini^  sit  the  fime  of 
making  thereof,  thai  the  said  EMe.  James  should  con- 
tinue in  possession  of  the  profits  of  the  said  rectory 
during  the  life  of  the  said  Capel  BerraWp  for  the  pur*- 
pose  of  keeping  down  the  anreais  of  the  said  annuity  ^ 
and  after  payment  thereof,  to  pay  unto  the  said  Ed- 
mond  Combe  the  sum  of  70^  per  annum,  for  and  am 
account  of  the  said  debt  so  due  firom  the  said  'C^pel 
Berraw  unto  the  said  Edmamd  Combe,  together  with 
his  costs  theleafter  mentioned  i  smd  after  payment 
thereof,,  to  retain  the  residse  4»f  the  said  profits  on  ao- 
eount  of  the  debt  so  due  and  owing  to  her  fi!t>m  the 
said  dgfel  Berraw  as  aforesaid :  and  further  reciting, 
that  the  said  EUz*  Jones  had  agreed  on  the  execution 
of  the  said  indenture  to  pay  unto  the  said  Edtnond 
Combe  the  sum  of  60L  on  account  of  the  said  debt  so 
due  from  the  said  Capel  Berraw  to  the  said  Edmomd 
Combe  as  aforesaid,  and  had  also  agreed  to  enter  into 
a  covenant  for  payment  of  the  said  sum  of  70l«  to  the 
•aid  Edmand  Cambe^  during  so  long  time  as  she,  or 
any  one  for  her  use  or  to  her  benefit,  should  continue 
in  possession  of  the  said  profits  of  the  said  rectory : 
and  further  reciting,  that  the  said  Gopel  Berraw  had, 
at  the  instance  and  request  of  the  said  Edmand  Combe, 
on  the  day  of  the  date  of  the  said  indenture,  executed 
an  assignment  of  two  policies,  bearing  date  lespeetively 
the  15th  day  of  March,  I74Q,  and  the  £4th  June,  1756, 
under  the  seal  of  the  Amicable  Society  for  a  Perpetual 
Assjoranoe  Office,  whereby  the  said  society  obliged 
•themselves  to  pay  unto  the  said  Capel  Berraw,  or  his 
assigns,  such  a  proportion  or  share  of  the  joint  stock 
and  fond  of  the  said  society  as  should  become  due  to 
the  said  Capel  Berraw  at  such  time  m  therein  men- 
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tioned.    In  coniideratioD  of  which  promises  the  said 
JEdmondCambehBd  agreed  that  the  said  oatlawrjshoald 
be  reversed*  and  that  he  woold  enter  into  a  covenant 
not  to  molest  or  hinder  the  said  Eliz.  Jones  from  r&- 
ceiying  the  profits  of  the  said  rectory,  onUl  defkolt 
shovU  be  made  in  payment  of  the  sum  of  70/.  per 
annum ;  and  also  that  he  would  not  proceed  any  far- 
ther on  the  said  bill  in  eqnity ;  and  the  said  £/tz.  Jones^ 
for  and  in  consideration  of  the  covenant  contained,  on 
the  part  of  the  said  Edmand  Comber  his  executors  and 
adibinistrators,  did  thereby  for  hersielf,  her  heirs*  exe* 
cntors,  and  administrators,  covenant,  promise*  and 
agree  to  and  with  the  said  Edmomd  Cambty  his  execu- 
tors^ administrators^  and  assigns,  Uiat  she  the  said 
£6s,  Jone$y  her  executors  and  administrators,  should 
and  would*  §0  long  a*  she  or  the^  should  continue  and  he 
in  the  actual  receipt  of  the  pr^s  of  the  said  rectory  of 
Mcesifigton,  Under  the  said  sfe<)uestration,  or  any  other 
sequestration  then  to  be  obtained  thereof,  or  by  any 
other  ways  or  means  whatever,  well  and  truly  pay  or 
cause  to  be  paid,  unto  the  said  Edmond  Combe,  his  ex- 
ecutors, administrators*  or  assigns*  yearly  and  every 
year*  during  the  life  of  the  said  Capel  Berrow,  the  full 
sum  of  70l.  of  lawful  money  of  Crreat  Britain,  free  and 
clear  of  all.  deductions  whatsoever,  by  two  even  half 
yearly  portions,  on  the  thirtieth  day  of  January  and  the 
thirtieth  day  of  July,  in  every  year^  at  the  Hall  otNesp 
hm,  in  the  county  of  Middlesex;  the  first  payment 
thereof  was  to  begin  and  be  made  on  the  30th  day  of 
July,  then  next  ensuing  the  date  of  the  said  indenture ; 
provided  "nevertheless,  and  it  was  by  the  said  indenture 
agreed,  between  the  said  parties,  that  in  case  any  loss 
should  be  sustained  by  reason  of  the  failure  of  any  of 
the  tenants  or  farmers  of  the  said  profits  of  the  said 
rectory,  without  the  wUful  default  of  the  said  Etix. 
Jon^y  or  in  case  the  rent  of  the  said  profits  of  the  said 
rectory  should,  at  any  time  thereafter,  not  by  liie  d6* 


TEMP.  LORD  MANSFIELD.  '^^ 

fault  or  design  of  the  said  EliM.Jones^  her  execa tors  ^7B4. 
t>r  administrators,  be  lowered,  tfaea  and  in  either  of  Combb 
the  said  cases,  a  reasonable  proportipn  of  the  loss  oc«  '  ^hipps 
casioned*by  such  tenant^  by  reason  of  the  fall  of  such  %^^! 
rent,  should  be  deducted  out  of  the  said  annual  sum  of 
of  70/«,  as  by  the  said  indenture,  amongst  other  things, 
more  fully  and  at  large  appears :  and  the  said  Edmond 
Combe  further  says,  that  although  from  the  time  of 
making  the  said  indentute  hitherto  h^  hath  well  and 
truly  performed,  fulfilled,  and  kept  all  and  singular  the 
covenants  and  agreements  in  the  «liid  indenture  con- 
tained, on  the  part  and  behalf  of  the  said  Esmond 
Combe  to  be  performed,  fulfilled,  and  kept,  according 
to  the  form  and  efiect  of  the  said  indenture  ;  yet  pro- 
testing that  the  said  Eliz,  Jones  halh  not  performed, 
fulfilled,  or  kept  any  thing  in  the  said  indenture  con- 
tained on  her  part  and  behalf  to  be  performed,  fnU 
filled,  and  kept ;  the  said  Edmond  Combe,  in  fact,  fui^ 
ther  says,  that  the  said  CapeZ  Berrow,  on  the  £9th 
September^  17B2,  at  &c.  was  alive,  and  was  then  rector 
of  the  said  parish  of  Ros*sington,  and  that  the  said 
Elis.  Jones,  on  the  said  13th  Februdryi^  17B2,  at  &c« 
and  from  thience  to  and  until  the' said  £gth  September, 

1782,  was  in  the  actual  receipt  of  the  profits  of  ih^ 
said  rectory  of  Rossington,  under  a  sequestration  there- 
of, and  in  fact  received  much  mote,  to  wit,  60/.  more 
than  sufficient  to  pay  all  and  every  the  sums  agreed  to 
be  paid  by  the  said  indenture  brought  here  into  court ; 
and  that  dilring  the  said  term  ho  loss  was  sustained 
by  reason  of  the  failore  of  any  of  the  tenants  or  far^ 
mers  of  the  said  rectory,  nor  any  lowering  of  the  rent 
of  the  same  during  the  said  term,  but  oh  the  contrary 
thereof,  the  tenants  and  farmers  thereof  wcire  solvent, 
and  paid  hef  the .  whole  of  the  rent  mentioned  iii  the 
said  iodentuxe,  and  she  had  enough'  to  pay  the  said 
Edm(md  Comb^  th^  sum  of  35/.  on  the  dOth  January^ 

1783,  over  and  abovie  all  and  every  sum  to  be  paid  b^ 
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the  said  indentnfe ;  and  that  on  the  50th  Jamtary, 
178S,  the  ram  of  S5l.,  part  of  the  said  702.,  became 
dae  and  in  anear  from  the  said  Eliz.  Jomes  to  die  said 
Edmond  Combe,  execotor  as  aforesaid,  and  still  re- 
mains  in  arrear  and  unpaid  by  the  said  EUz.  Jones  to 
the  said  Edmond  Combtj  execntor  as  aforesaid,  con- 
trary, &e. 

Plea,  that  the  said  Capel  Berrow,  long  before  the 
said  90th  Jamutfy,  17S4,  when  the  said  sum  of  S5L 
is,  by  the  said  declaration,  supposed  to  become  dae, 
to  wit,  on  the 5th  of  October,  178«,  to  wit,  at  8dc.  died; 
and  thb,  &c* 

Demurrer,  for  that  it  appears  by  the  said  declaration 
and  plea,  that  the  said  EUzabeih  had  received  the  pro- 
fits of  the  said  rectory,  up  to  the  death  of  the  said 
Capel  Berrow,  sufficient  to  satisfy  the  said  Edmond  bis 
demand,  though  by  the  said  indenture  it  was  to  be  paid 
to  him  at  a  future  day,  but  before  the  commencement 
of  this  suit;  and  for  that  the  said  plea  is  also  only 
argumentative,  impertinent,  and  does  not  deny  any 
fact  alleged  in  the  declaration  ;  neither  does  it  admit 
the  facts  asserted  in  the  said  declaration,  or  allege 
any  fact  |n  excuse  or  justification  for  the  nonpayment 
of  the  money  thereby  demanded. 

Joinder  in  demuner. 


Cooper,  for  plaintiff.  The  woida  of  the 
are,  that  the  defendant  will  pay  the  money  ^*  so  long 
as  flbe  should  continne  and  be  in  the  actual  receipt  of 
the  profits  of  the  rectory ;''  and  though  it  is  aUberwaids 
said,  that  it  shall  be  paid  during  the  life  of  Ike  rector, 
yet  these  woids  aie  mese  surplusage,  and  may  he  le- 
jeded  without  altering  the  real  intention  of  the  par- 
ties*  FV>r  here  the  continuance  of  the  defendant  in  tiie 
receipt  of  the  rents  and  profi^u,  is  die  ground  of  her 
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beiiig  Hable*    Now  it  appears  from  the  pleadiogs  that        1784. 
she  has  received  that  out  of  which  the  profits  are  to       omwb 
he  paid,  and  she  is  therefore  liable,  though  the  day  of    ^^"Jj^^ 
payment  had  notarrired  at  the  death  of  the  rector.  againH 

The  Court  howerer  were  clearly  of  opinion  against 
the  plaintiff^  and  gave 

Judgment  for  defendant. 


Olhsbn  against  Drummond.  ^^^^' 

TrMty  Term, 

T^ECLARATION  in  covenant,  that  whereas  by  a  The  ^scfaarge 
certain  charterparty  of  affireightaienty  indented  boun/^fgo  at 
and  made  the  l«th  April,  1788,  to  wit,  at  &c.  between  JiJ^I^ui 
the  said  Plaintiff,  by  the  description  of  Jui^m  OhlseH,  gyncnd  a  coa- 
master  of  the  good  Russian  ship  the  Siadi  Riga,  of  denttothepro- 
the  burthen  of  400  tons  measnrement,  or  thereabouts,  SJ^rir*'™ 
now  lying  at  Plymouth,  and  bound  on  a  voyage  out-  A  fifdghter, 
waid  to  the  island  of  Teneriffep  and  from  thence  to  the  toioadaratimi 
island  of  Si.  Thomas,  in  the  fTest  Indm,  of  the  one  ^f^to  ^ 
part;  and  the  said  Defendant,  by  the  name  and  de-  SJ*iJ*^|j,^. 
scription  of  James  Drummond,  of  London^  gent,  actipg  Ing  to  take  it 
herein  in  the  names  of,  and  undertaking  for  W^  Herries,  the  oijectioii 
G.  Keith,    and  Company,  of  &c-,  merchante  and  ^^"ZJH^ 
burghers,  subjects  of  his  imperial  majesty^  of  the  other  within  a  rea- 
part ;  one  part  of  which  said  charterparty^  9ealed  with  and  mnst  not 
the  seal  of  the  said  D.,  the  said  P.  now  brings  here  toflicah?.**'^* 
into  court,  the  date  whereof  is  the  same  day  and  year 
aforesaid^  it  was  witnessed,  that  the  said  P.  did  grant 
and  to  Jireight  let,  unto  the  said  fV*  Herries,  G*  Keith, 
and  Co.  the  said  ship  or  vessel^  called  the  Sitadt  Rigt^f 
for  the  voyage,  and  upon  the  conditions  tbereioafter 
mentioned ;  and  the  said  P.  for  himself,  his  heirs^  ex- 
ecutors^  and  administrators,  did  thereby  covenant^  pro- 
mise, and  agree  to  and  with  the  said  D.,  hi^  executorSi 


(a)  See  3  ChUty*a  Commercial  Law,  391.    3  Jf.  &  5.  308.    8  Tammi. 
576; 
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1775.       admiantraton,  and  assigns,  that  the  said  ship,  having 


DSVVMOMD. 


unloaded  her  outward  hoond  cargo  at  the  said  island 
of  Si.  ThomaSf  and  being  in  a  fit  and  proper  condition 
for  her  voyage  thereinafter  described,  shonid  directly 
sail  for,  and  proceed  to  the  island  of  Dommca,  in  the 
/fni  Indies,  and  there,  at  either  or  both  of  the  ports 
of  Mouiseau  and  Prinee  Rupert's  Bay,  or  at  either  of 
the  islands  of  Grenada  or  St.  ChrisUjpher\  as   the 
freighters  should  direct,  load,  take,  and  receive  on 
board  from  the  said  freighters,  or  their  assigns,  such  a 
full  and  complete  homeward  bound  cargo  of  sugar, 
coffee,  cotton,  and  other  [Produce,  as  the  said  ship 
could  reasonably  stow  and  carry  in  her  (that  is  to  say) 
three  tiers  of  sugar  in  her  hold,  one  tier  of  sugars  in 
the  Iween-deck,  with  a  proportion  of  small  casks  for 
the  benefit  of  stowage,  and  the  remainder  of  her  cargo 
in  coffee  and  cotton,  not  exceeding  40  bags  of  the  lat- 
ter, of  ^48lbs.  weight  each ;  that  the  said  ship,  being 
so  loaded  and  dispatched,  should,  with  due  expedition, 
sail  for  and  proceed  to  the  port  of  Ostend,  or  that  of 
Bruges,  or  as  near  thereto  as  she  could  safely  go,  and 
there,  according  to  orders,  unload  and  deliver  to  the 
said  freighters,   their  agents,  correspondents,  or  as- 
signs, her  said  homeward  bound  cargo,  agreeable  to 
the  bills  of  loading  that  should  have  been  given  for 
the  same,  and  on  such  delivery  end  her  voyage  (the 
perils  and  dangers  of  the  seas*  and  restraints  of  princes 
and  rulers  and  others  always  excepted) ;  that  the  said 
ship  should  lie  at  her  loading  ports  ninety  running 
days/  if  required,  to  receive  her  cargo,  and  at  Ostend 
thirty  running  days  to  discharge  the  same,  to  begin 
respectively  on  her  being  ready  to  receive  or  deliver 
goods ;  and  that  in  the  loading  and  discharging  of  the 
said  homeward  bound  cargo,  the  said  ship,  her  boats, 
Hud  her  crew,  should  give  all  customary  assistance  to 
the  said  freighters  ;>  in  consideration  whereof,  the  said 
D.  acting  as  aforesaid,  did  thereby  (or  himi^elf,  his 
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heirs,  executors,  and  administrators,  covenant,  pro-  1773. 
mise,  and  agree  to  and  with  the  said  P.,  his  executors,  .qlhssn 
administrators,  and  assigns,  that  the  said  freighter?,  j^^SSmohi}, 
their  agents,  correspondents,  or  assigns,  should,  within 
the  ninety  running  days  first  above  limited,  or  days  of 
demurrage  therein  menfioned,  at  one  of  the  said  islands 
of  Dominica,  Grenada,  or  St.  Christophtf^s,  load  and 
send  along  side  of  the  said  ship,  at  their  own  expence, 
in  manner  and  proportions,  and  with  the  assistance 
aforesaid,  such  full  and  complete  homeward-bound 
cargo  of  sugar,  coffee,  cotton,  and  other  produce,  as 
is  before  mentioned ;  and  also  should,  within  the  thirty 
running  days  last  before  limited,  or  days  of  demurrage 
thereinafter  mentioned,  at  the  port  of  OUend  or  that 
of  Bruges,  at  their  own  expence,  in  manner  and  with 
the  assistance  aforesaid,  unload  and  receive  her  said 
homeward-bound  cargo,  and  pay  for  the  freight  there- 
of at  and  after  the  rates  following  (that  is  to  say),  for 
sugar,  at  the  rate  of  9«.  sterling  for  each  and  every 
1  I2lb$.  net  English  weight  of  sugar  5  for  coffee,  at  the 
rate  of  lis.,  sterling  for  each  and  every  ll9dbs:  net 
English  weight  of  coffee  so  delivered ;  for  cotton,  at 
the  rate  of  Sd.  sterling  for  each  and  every  net  pound 
English  weight  of  cotton  so  delivered ;  and  for  other 
goods  and  produce  in  proportion  to  the  said  rates  of 
freight,  with  5  per  cent,  primage  on  the  whole  of  the 
said  freight,  the  whole  to  be  paid  at  Ostend,  on  the 
final  delivery  of  the  said  homeward  cargo,  either  in 
good  bills  of  exchange  on  London,  or  in  money,  at  the 
rate  as  the  exchange  should  there  govern,  between  the 
said  port  of  delivery  and  London,  at  the  option  of  the 
Captain :  and  it  was  thereby  mutually  agreed  by  the 
said  parties,  that  the  said  freighters,  their  agents, 
correspondents,  or  assigns,  at  the  said  island  of  J)o« 
miniea,  were  to  declare  in  forty-eight  hours  after  diie 
notice  given  to  them  of  the  said  ship's  arrival  there,' 
whether  she  was'  to  load  there' or  proceed  (p  eittfei'  of 
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1773.  the  islands  of  Grenada  or  Si.  Chrisiapher's  to  take  ia 

;^;^  her  loading ;  that  at  the  itland  where  the  said  ship 

4^  shouM  he  80  Offered  to  load  in  the  WcMi  Indies,  the 

DmuMHoND.  ^^j^^ggi^^^  3|J^^^14  not  receive,  take,  or  stow  on 

board  her  any  other  goods  or  produce  but  such  as 
should  be  tendered  to  him  by  the  said  agenU,  cones- 
pondepts,  or  assigns  of  the  s^id  freighters,  or  whicl<  he 
should  be  authorized  to  receive  by  written  orders  from 
them,  which  goods  and  produce  so  loaded  should  be 
exclusively  consigned  to  thp  said  freig||ters  at  O^end 
or  Bruges;  that  the  said  ship  was  to  be  consigned  to 
the  said  freighters  qj  their  asaigiis  at  Domnica,  Gre- 
nada,  and  St.  (:hrutaphr\  «»  ^^U  as  at  (ktend  and 
Bruges :  and  JasUy,  tha^  it  should  ^^  pa»ght  ^  law- 
ful to  and  for  *e  said  fre^ht^,  their  agenU,  corre^- 
pendents,  or  awgQ^j  to  keep  tbp  said  ship  on  demur- 
rage ten  days  iA  thfj  whole^  or  sp  many  of  them  as  need 
should  require,  they  paying  unto  the  commiwonof  of 
the  said  ship,  for  such  depnuxrage,  at  the  rate  of  6/. 
sterling  per  day,  day  by  day,  as  the  same  should  grow 
due,  as  by  the  said  charterparty  amongst  other  things, 
relation  being  thereunto  had,  will  more  fully  and  at 
large  appear.    And  the  said  P.  in  fact  s^y*,  that  tb^ 
said  ship  did,  after  having  unloaded  her  qutwar^ 
bound  cargo,  and  as  sopn  after  a^  sl^e  could  be  pg.t  in 
a  fit  and  proper  condition.for  her  voyage  in  the  said 
charterparty  described,  proceed  t;o  the  said  island  of 
Dominica,  in  the  West  Indie$,  and  afterwai;ds,  to  wit, 
on  t^e  19th  January,  1783,  did  arrive  at  the  port  of 
Rosseau,  at  the  said  island  of  Dominica,  and  that  after- 
wards, to  wit,  on  the  aoth  Januffri/f  1783i,  he  Ui^e  said 
P.  gave  potipe  of  the  arrival  of  the  said  ship,  at  the 
said  port  of  RomaUf  in  the  said  island,  to  one  David 
Fraser,  Esq.  he  the  said  David  Frasfr  being  an  agent 
for  the  said  f];eighters  at  the  said  ^Und  of  Jpxmufiia^  ; 
and  that  the  sai^  David  Fraser,  so  being  sjufh  agent 
as  aforesaid,  did  according  W  ^h'^  covenant  in  the  said 
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charterparty  hi  that  behalf  to  wH,  on  the  2M  day  of        1773. 
January,  in  the  said  year  of  onr  Lord  17BS,  dedare      Olhmw 
that  the  said  ship  was  to  load  at  Damnka  afotesaid^    Drummond. 
that  is  to  say,  at  &c.  aforesaid :  and  the  said  P.  fur- 
ther in  fact  says,  that  the  said  ship  did  iie  at  the  said 
port  of  Rosseau,  at  the  island  of  Domimcm  aforesaid^ 
for  the  space  of  ninety  running  days,  and  ako  for  ten 
days  and  upwards  after  the  expiration  of  the  said 
ninety  running  days  next  aftet  the  arrival  of  the  said 
ship  at  Dominica  aforesaid,  to  wit,  until  and  opmi  Ae 
I9th  day  of  May^  in  the  year  of  our  Lord  1783,  to  rb- 
ceive  a  cargo,  and  that  the  said  P.  was,  dteing  that 
time,  ready  and  willing,  and  the  said  Daitnd  fWMr; 
the  agent  of  the  freighters,  well  knew  that  the  said  P: 
was,  during  that  time,  ready  waA  wiUing  to  load,  take; 
and  receive  on  board  the  said  ship,  from  the  said 
freighters  or  their  assigns,  a  full  and*  complete  homeu 
ward  bound  cargo  of  sugar,  coflfee,  cotton,  and  other 
produce,  as  the  said  ship  would  reasonably  stow  and 
carry  in  her,  that  is  to  say,  three  tiers  of  sugar  in  her 
hold,  one  tier  of  sugar  in  the  tween  depks,  with  a  pro* 
portion  of  small  casks  for  the  benefit  of  stowage,  and 
the  remainder  of  her  cargo  in  coffee  and  cotton,  not 
exceeding  40  bags  of  the  latter,  of  448/0<.  weight ;  and 
that  he  the  said  P.  during  that  time,  was  also  ready 
and  willing  with  the  said  ship,  her  boats,  and  her  crew, 
to  give  all  proper  and  customary  assiBiance  incite  load^ 
ing  of  the  said  ship,  to  wit,  at  8cc.  aforesaid  :  but  the 
said  P.  in  fact  furAer  says,  that  the  said  freighters 
did  not,  neither  did  the  said  David  Fraser,  as  agent  to 
the  said  freighters,  or  any  other  agent,  correspondent, 
or  assign  of  the  said  freighters,  widiin  the  said  nintety 
running  days,  or  days  of  demurrage  in  the  said  char- 
terparty mentioned,  at  the  said  port  of  Rosteau,  in 
the  said  island  of  Dominica,  load  or  send'  alongside  of 
the  said  ship,  a  full  and  complete  homeward  bound 
cargo  of  sugar,  coffee,  cotton^  and  other  produce,  as 
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« 

J 773.  in  the  said  chaTtcrparty  mentioned,  or  any  cargo 
QtjnEM  wbalaoevcr,  but  neglected  and  refused  so  to  do,  con- 
trary to  the  covenant  of  the  said  D.  in  the  said  char- 
terparty  mentioned,  that  is  to  say,  at  London  afore- 
said, in  the  parish  and  ward  aforesaid ;  and  the  said 
P.  in  fact  further  says,  that  although  the  said  David 
Frater,  as  agent  to  the  freighters  as  aforesaid,  kept  the 
said  ship  at  Port  Ro$seau,  in  the  island  of  Dominicoy 
on  demurrage,  for  the  space  of  ten  days  after  the  ex- 
piration of  the  said  ninety  running  days,  as  in  the  said 
charterparty  mentioned,  yet  neither  the  freighters, 
their  agents,  correspondents,  or  assigns,  have  yet  paid 
to  him  the  said  P.  the  sum  of  60/.,  according  to  the 
terms  in  the  said  charterparty  mentioned,  or  any  part 
thereof,  but  that  the  said  sum  of  60/.  for  demurrage  as 
aforesaid*  still  remains  due  and  unpaid  to  him  the  said 
P.,  contrary,  &c. 

Amongst  other  pleas,  the  defendant  pleaded*  that 
the  said  ship  in  the  said  charterparty  mentioned,  did 
not  unload  her  outward  bound  cargo  at  the  said  island 
of  St.  ThomaSf  before  she  proceeded  to  the  said  island 
of  Dominica,  according  to  the  form  and  effect  of  the 
said  charterparty  ;  and  this,  &c.  And  a  further  plea, 
that  the  said  ship  in  the  said  charterparty  mentioned, 
at  the  time  of  making  the  said  charterparty^  to  wit, 
on  the  said  12th  April,  1782,  was  lying  and  being  in 
the  port  of  Plymouth,  in  the  county  of  Devon ;  and 
that  the  said  ship^  being  in  all  things  fully  and  com- 
pletely trimmed,  rigged,  fitted  out,  victualled,  and 
manned  for  the  said  outward  voyage  in  the  said  char- 
terparty mentioned,  did  not  set  sail  and  depart  from 
the  port  of  Plymouth  aforesaid,  within  a  reasonable 
time^  from  the  time  of  the  making  of  the  said  charter- 
party,  but  on  the  contrary  thereof,  the  said  P.  wilfully, 
and  without  any  reasonable  or  probable  cause,  kept 
back  and  detained  the  said  ship  at  Plymouth,  from  the 
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lime  of  the  making  of  the  said  charterparty  unlil  and  1773. 
upon  the  9th  day  of  May  then  next  ensaing ;  and  the  Olhsen 
said  defendant  farther  says,  that  the  said  ship  beibg  pk^^^^d. 
so  as  aforesaid  in  all  things  fully  and  completely 
trimmed,  rigged^  6tted  out,  victualled,  and  manned 
for  the  said  voyage,  afterwards,  to  wit,  on  the  said  9th 
Mayy  1782,  departed  and  set  sail  from  the  port  of  P(y- 
mouth  aforesaid,  upon  the  said  voyage  in  the  said 
charterparty  mentioned,  for  and  towards  the  island  of 
TefteriffCf  in  the  said  charterparty  mentioned;  and  after- 
wards, to  wit,  on  the  15th  June,  1782,  arrived  at  the 
said  island  of  Teneriffe;  and  the  said  D.  further  says, 
that  the  said  ship,  after  her  said  arrival  at  the  island 
of  Tenerifftf  being  in  all  things  fully  and  completely 
trimmed,  rigged,  fitted  out,  victualled,  and  manned 
for  the  completion  of  the  said  outward  voyage  in  the 
said  charterparty  mentioned,  did  not  set  sail  and  de- 
part from  the  said  island  of  Teneriffe  aforesaid  within 
a  reasonable  time  from  the  time  of  the  arrival  of  the 
said  ship  at  the  island  of  Teneriffe  aforesaid ;  but  on 
the  contrary  thereof,  the  said  plaintiff  wilfully,  and 
without  any  reasonable  or  probable  cause,  kept  and 
detained  the  said  ship  at  the  said  island  of  Teneriffe, 
from  the  time  of  the  arrival  of  the  said  ship  at  the 
said  island  of  Teneriffe^  until  and  upon  the  10th  July 
then  next  ensuing ;  and  the  said  D.  further  says,  that 
the  said  shij^  being  so  as  aforesaid  in  all  things  fully 
and  completely  trimmed,  rigged,  fitted  out,  victualled, 
and  manned  for  the  said  voyage,  and  afterwards,  to 
wit,  on  the  said  10th  Jtf/y,  1782,  departed  and  set  sail 
from  the  said  island  of  Teneriffe  for  and  towards  the 
island  of  St.  Lucia^  in  the  West  Indies,  and  afterwards, 
to  wit,  on  the  9th  August,  1782,  arrived  at  the  said 
island  of  St.  Lucia,  in  the  West  Indies,  and  there  un- 
loaded her  outward  bound  cargo,  and  did  not  arrive 
at  or  unload  her  outward  bound  cargo  at  the  said 
island  of  St.  Thomas,  in  the  said  cliarterparty  men- 
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1773.  doned :  And  the  said  D.  farther  says,  tjiat  the  said  P. 
^^^  wilfoUy,  wrongfully^  and  withoai  aoy  reasonable  <Hr 
^gtimt  probable  cause  whatsoever^  kept  and  detained  the  said 
ship  at  the  said  island  of  St.  Imtia  for  the  space  of 
five  months  and  upwards,  that  is  to  say,  until  aufl 
upon  the  17lh  January,  1783,  after  her  said  arrival 
there,  and  for  a  much  Irager  time  than  was  necessary 
for  the  purposes  of  unloading  her  outward  bound  cargo, 
and  putting  the  said  ship  in  a  fit  and  proper  condition 
for  sailing  towards  the  islands  of  DoaMsca,  Grmada, 
or  St'  Chriitaphir's,  or  any  or  either  of  them  in  the 
said  charterparty  mentioned,  before  he  sefc  sail  and 
proceeded  with  the  said  ship  to  the  said  island  of 
J)amimea,  as  in  the  said  declaration  mentioned ;  by 
reason  of  all  which  said  wilfol  and  unnecessary  delays 
and  detentions  of  the  said  ship  by  the  said  P.,  and  for 
no  other  cause  whatever,  the  said  freighters,  or  thfdr 
agents,  correspondents,  and  assigns,  at  either  or  any 
of  the  said  islands  of  Dowunka,  Grenada,  ox  St.  CArit- 
tcpher*$,  were  wholly  disaUed  and  prevented  from  pro* 
curing  or  loading  or  sending  alongside  of  the  said  ship, 
any  homeward  bound  cargo  of  sugar,  coffee,  cotton,  or 
other  produce,  acc<Mding  to  the  said  charterparty; 
and  this,  &c. 

Replication  to  first  plea:  that  true  it  is  that  the 
said  ship  in  the  said  charterparty  mentioned  did  not 
unload  her  outward  bpund  cargo  at  the  island  of  St. 
TAotmi,  as  the  said  D.  has  in  that  plea  aUeged>  but 
for  replication  in  this  behalf,  the  said  P.  says,  thai 
before  and  at  the  time  of  the  making  of  the  said  char- 
terparty in  the  said  declaration  mentioned,  and  always 
afterwards,  it  was  intended  by  the  said  P.  that  the 
said  ship  should  unload  her  said  outward  bound  cargo 
at  the  said  island  of  fit.  Luda  in  the  said  declaration 
mentioned,  if  ghe  should  be  able  to  go  into  the  samcsp 
and  not  at  the  said  island  of  St.  Thamu*,  unless  the 


TEMP.  LORD  MANSFIELD.  713 

said  ship  should,  by  any  accident,  be  prevented  from        1773. 
going  into  the  said  hladd  of  St.  Lucia,  to  wit»  at  &c.       olrsek 
afcdresraid,  wfaei^eof  the  said  D.,  before  and  at  the  time    d^^H^sd. 
of  the  makmg  of  the  said  chstfterparty,  t6  wit,  on  the 
12th  jipril,  \7S%  at  8cc.  aforesaid,  bad  notice;  and 
the  said  P.  in  fact  fdi^tber  says,  that  the  said  ship,  not 
being  prevented  by  any  accident  from  going  into  the 
said  islatnd  of  St.  Luda,  dM  afterwards,  to  wit,  on  the 
18th  JuiNf,  1782,  there  arrive,  and  afterwards,  to  wit, 
on  the  sanle  day  efnd  yea^  last  aforesaid,  the^^  unload 
her  said  outward'  bound  cir^o,  to  v^it,  at  the  island  of 
St.  Lndd  aforesaid,  h^toit  she  proce^d^d  to  the  said' 
island  of  Dominica,  to  wit,  at  &c.  aforesaid ;  and  this, 
&c.     Replication  to  second  plea,  protesting  that  the 
said  pleas  to  the  matters  therein  codtain6d,  are  not  suf- 
ficient in  law  to  bar  him  the  said  P.  from  having  and 
maintaining  his  said  action  thereof  against  the  said  D., 
to  which  said  plea,  in  manner  and  form  as  the  same  is 
above  made,  th'6  said  J^.  h  undet  no  necessity,  nor  is 
he  bound  by  thie  law  of  the  ^aEid,  fo  answei'  for  replica- 
tion ;  nevertheless  in  this  behalf  the  said'  P.  says,  that 
he  did  not  wilfully  keep  and  detain  the  said^hip  at  the 
island  of  5/.  Lueia  after  her  arrival  there,  for  much 
longer  time  than  was  necessary  for  the  purposes  of 
unloading  her  outward  bound  cargo,  and  putting  the 
said  ship  in  a  fit  and  proper  condition  for  her  voyage 
for  Dominica,  as  described  in  the  said  charterparty, 
before  he  proceeded  with  the  said  ship  to  the  island 
of  Dominica,  in  manner  and  form  as  the  said  D.  hath 
in  that  plea  above  alleged ;  and  this,  &c. 

Demurrer  to  these  replications,  and  joinder  in  de- 
murrer. 

Wood,  for  defendant.  The  objection  the  plaintiff 
will  make  is,  that  the  2d  plea  is  not  an  answer  to  the 
action ;  but  this  cannot  be  so.    It  was  the  intention 
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1773*  of  the  parties,  that  the  ship  should  unload  her  cargo 
OuMEN  &^  St.  Thomas;  and  this  was  a  condition  precedent  to 
Drummond.  *^®  charterparty  taking  effect  The  time  of  her  get- 
ting to  Dominica  must  have  depended  on  the  finishing 
of  the  outward  bound  voyage.  She  might  as  well 
have  gone  to  the  Eoil  Indies  before  she  went  to  JDo- 
minka,  if  this  was  not  a  condition  precedent.  The 
crop  at  Dominica  must  be  loaded  so  as  to  be  brought 
home  by  a  particular  time.  The  plaintiff  might  have 
lost  his  freight  for  staying  so  long  before  he  came  to 
Dominica.  Buht*  169.  The  words  here  operate  as  a 
condition  precedent,  and  the  plaintiff  has  no  ground 
of  action. 

• 

Sbo  pbr  Cvbiam.  This  is  no  condition  precedent. 
But  at  all  evento,  if  the  ship  had  not  anrived  in  time^ 
the  defendant  should  have  objected  to  load  -,  instead 
of  which,  he  or  his  agents  take  to  the  ship ;  they  de- 
clare tiiat  the  ship  shall  load  at  Dominica ;  they  keep 
her  on  demurrage ;  therefore  they  cannot  now  make 
die  objection. 

•  Judgment  for  plaintiff. 
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ABATEMfiNt. 
See  Parties  to  Action. 

IK  an  action  on  the  case  against  a  com- 
mon carrier^  for  not  saftly  carrying  a 
passenger,  defendant  cannot  plead  In 
abatement  the  nonjoinder  of  a  co-proprie- 
tor.   AnMy.0^Mterhmm,  Pfeige  1 

2.  Hie  court  will  not  permit  a  plea  in  abate- 
ment to  be  amended,  bat  plaintiff  inll  be 
allowed  to  withdraw  a  demurrer  to  snch 
plea,  and  reply.  Atkbuon  t.  , 
gent,  one,  &c.                                        5 

3.  Where  defendant  pleads  in  abatement,  he 
most  be  prepared  to  prove  Ids  plea  prompt- 
ly ;  and  a  strong  case  must  be  made  out 
before  the  court  will  postpone  the  time,  in 
order  to  enable  the  defendant  to  procure 
the  CTidence  of  witnesses.    Wadey.  Bir' 

4.  The  defendant  being  arrested  l^  a  wrong 
name,  informed  the  plaintiff's  attorney  of 
the  error,  and  afterwards,  before  the  de- 
claration was  delivered,  pleaded  in  abate- 
ment ;  next  day  plidntiff  declared  in  the 
defendant's  i^ht  name,  and  the  latter 
haTing  omitted  to  plead  de  imm,  the  plain- 
tiff ngned  Judgment  as  for  want  of  a  pka ; 
held  that  the  Judgment  was  regnlariy 
idgned.    Dougku  ▼.  Oreen,  7 

5.  Fleas  in  abatement  cannot  be  filed  before 
defendant  has  appeared,  there  being  no 
distinction  in  tills  respect  between  pleas  In 
abatement  and  pleas  in  bar ;  and  there- 
fore Judgment  may  be  signed  for  want  of 
a  plea,  though  plea  in  abatement  has  been 
fifed,  if  defendant  has  not  appeared.  liF^iAe- 
Jleldw.Bfarden,  8 


ACCIDENT. 
See  Master  awo  Servant,  2. 

If,  in  the  prosecution  of  a  lawful  act,  an 
ii^ury,  purely  accidental,  ensue«  no  action 
can  be  supported  for  an  injury  arising  firom 
such  accident.  Dama  ▼.  Stamden  and 
otiiers.  Page  639 

ACCORD  AND  SATISFACTION. 
See  Plbadivo,  11, 13. 

ACCOUNT  (ACTION  OF). 

Two  principal  ofllcers  of  court  appointed  an- 
^tors  on  motion,  in  an  action  of  account. 
Swiiik  T.  SwtUJL  10 

Account,  action  for  not  rendering  of,  see 
Principal  and  Agent. 

ACT  OF  PARLIAMENT. 

AseCONTICTION,  2. 

Eflbct,  &c.  of,  eee  Pleading,  38. 

ACTION. 

5be  Account.  Assumpsit.  Case.  Cove- 
nant. Debt..  Penal  Action.  QuiTam. 
Trover.  Trespass.  Pleading.  Par- 
ties  to  Action.  Setting  Aside  Pro- 
cEEDinos.    Notice  or  Action. 

■ 

If  action  be  prematurely  brought  before 
cause  of  action  accrued,  the  court  wHl,  on 
a  summary  application,  set  aside  the  pro- 
ceedings, though  such  oljection  would 
aiford  no  defence  on  the  trial.  Acrr  v.  Dkk, 

11 
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ADMDflSTRATlON. 
See  Administkator. 

ADBUNISTRATOR. 

Where  defcndtnt,  acting  niider  a  power 
ftttomey  from  plainttir,  took  out  adminia- 
tration  at  Bemgmi  to  tbe  eatate  of  a  deoeaa- 
ed  debtor  lij  Iwnd  to  pUiiitiff»  and  reeeir* 
ed  BMiiiea  luider  tbe  ildBiieiBtratioo ;  held 
that  be  oould  not  retain  aa  against  the 
plaintiff,  on  the  ground  of  a  anbaeqaent 
admiidrtratioa  obtained  by  other  ow^tora 
in  thia  ooantry.    FmningUm  ▼.  Clmrke, 

Pago  429 

ADMIRALTir  (OOUICr  OF]. 
&e  PaoaiBiTioN,  1. 

ADMISSION. 
See  ETiDUfCBy  1.    Stbcial  Case,  1. 

AFFIDAVIT. 

iS^BAiL.  Ejbctiixnt.  ArroRNBTy  5, 6. 
Bail,  18,469691  OunnomAEiyl.  Cri- 
minal   IlirOBIIATXONy  1.     iKOIURVy    1. 

Trial,  1.    AmrniTf ,  ± 

1.  There  Okxtst  be  a  d&tiact  ami  aeparate 
atanfp  firt  «acfi  distinct  afBdaWtl,  belSoM 
thesatfiectfiibeiuedorreRit.  AikUkee$ir\ 
Rewnoldt.  14 

2.  Tnongh  ailidATita  liRTe  been  uaed,  and  on 
motioa  thereon  (Uedr  they  may  be  again 
rcfcrred  to  in  soppbrt  of  a  fresh  moCon. 
De  ^PbofTand  othen  tv  ■ «  ■  *.  14 

3.  In  an  ai&dayit  to  hold  to  bail,  the  residence 
of  a  clerh  nur  be  dtficittdd  to  berof  the 
office  in  which  he  is  employed.  Amu,    15 

4.  Afldaiirllofdebc,  •<(hai;iKo#e»to^89 
amch  MOMBT,  kid  dM  and- expended,  aaad 
upon  the  baUuioe  of  acooimte^"'  is  insoll^ 
cienC    MUket,Evime.  V^ 

5.  Affidavit  to  hold  tib  bnO*  oh  An  Mlh' JM^gt- 
ment,  must  shew  Talae  of  the^rish  money. 
SU/rieir^BiM,  16 

6.  Affidavit  hfvit  ageni^v  nagprtsHng  tender 
of  cash  notes,  aofficient,  nnleas  defendant 
swear  to  a  tMideff»   jJUIbemY.jiiMtite.    IS 

7.  Namea  of  seTeral  deponents  most  be  in- 
serted in  the  Jnnt^olaffidhiit.  Anem.    19 

8.  An  erasors  over  the  jurat  does  not  vitiate 
iC    AtJUitemT,  snkoMgMbir.  19 

9.  Wtlere  thereris  t  dttMt  in'  Ae  Jotat  Of 
an  affidvriV,  on  whidi  Cb  ibond  a  mlie  nM, 
iVetefltot  Venaed,  nor  witt'ttme  be  given 
eiTceptincaaeaofbail'.    jiMtm.  20 

10.  Rule  niit  g]ranted»  to  discharge  the  de- 
fendant out  of  cnstody  on  filing  common 
baif,  where  the  dfebt  sworn  to  was  .600/. 
on  the  balance  of  an  account,  and  affidavit 
was  made  on  the  part  of  the  defendant, 


that  the  account  had  been  settled  at  a 
mnch  smaller  sum.    Jmekeem  v.  Tomikku, 

Page  20 

AGENT. 

See  Principal  and  Aobmt.  Afpidatit,  6. 
AtvomieVi  7.  Bills  op  Bzchaeob,  6. 
SET*orp,  I.    Admiruteation. 

A<Hl£EIIENT. 

^teCoNTRACT.  PlE4Bino,22.  Stamp,  2. 
Teade,  1, 2.    Vendor  and  P, 

AUXfCATOR. 
See  Attachment,  3. 

ALTERATION. 
5m  Bills  of  £xchah«e,  4, 6, 6. 

AMENDMENT. 


See  Abaib]|E1«t,  2.  ErECTMXrr,  10. 
PuuDiNa,  1,12,23,30.  Postea.  Pro- 
cess, 2. 

!•  Niei  Prkie  ttUlk  amtnded,  by  inserting  a 
special  title  to  a  declaration*  deCnidnnL 
having  appeared  after  be  came  of  age, 
wbiclTwas  after  the  first  day  of  term. 
Buys  V.  Edmeatb.  22 

2.  Aineiidment  allowed  in  ftd  tmn  action,  by 
correcting  an  error  in  dedaratiou,  in  the 
description  of  the  persons  to  whom  part 
of  the  penally  was  given,  thowh  defend- 
ant had  pleaaed  cany  enough  Kv  plaintiff' 
to  have  gone  to  toial  after  an  issuable 
term  ^  wSi  plaintiff  had  negiected  to  do 
9q\  and  had  delayed*  making  up  the  issue 
tdl  a  subsequent  term.  Sotamem  v.  Jen^ 
Une,  23 

3.  Rule  to  shew  cause  at  chambers,  why 
judgment',  enured  by  mistake  on  a  war- 
rant of  attorney  (for  a  less  sum  than  the 
sum  seemed  by  the  warrsnt  of  attorney}, 
should  not  be  amended,  will  not  be  grant* 
ed'  on  consent' of  an  attorney  who  was  em- 
pfoyed  by  both  parties,  but  there  must  be 
some  other  person  aothoriaed.  Am»,  24* 

4.  A  record  may  be  amended  in  a  penal  ac- 
tion, by  inserting  a  timiHiert  Uioiigh  the 
objection  was  Uken  at  tiw  trial.  Wrigkt 
p  I.  V.  UerUm,  2S 

5.  If,  on  an  issue  on  nU  iiel  record,  there  is 
a  varianoe,  the  court  will  permit  amend- 
ment»  on  payment  of  costs.  Dembkdeif  ▼. 
.  27 

6.  Afker  trial,  and  verdict  fi>r  the  plaintiff, 
defendant  allowed  to  amend  pfeaa  and 
have  a  new  trial,  on  payment  of  costa. 
Sierer  v.  Oordoiu  27 

7.  Amendment  allowed  after  nonsuity  where 
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fresh  action  othenriae  bamd  by  statute 
of  timitationa.  Z>sr/M0T.iffim(ri and  an- 
other, F^  28 

8.  Order  ofaWyltowliniJ  Ip  be  •"WM»«ir* 
according  to  the  tenia  contaiiiad  in  a 
paper,  ^ned  by  the  counsel  at  the  trial, 
the  intention  of  the  parties  appearing  from 
their  subsequent  acts  to  have  been  in  f^ 
vourofthe  terms  of  the  order.  Pttofrntm 
Y.  Carter,  29 

9.  Where  a  plea  was  pleaded  to  the  whole 
dedaration,  but  the  matter  of  the  plea  was 
in  truth  but  an  answer  to  part,  and  a  ver^ 
Act  was  obtained  and  Judgment  given  for 
the  plaintiir,  and  a  writ  of  error  brought, 
the  court  refined  to  allow  an  amendment 
in  the  reoonl,  by  inserting  judgment  by 
nli  dMi  for  the  part  Unanswered,  on  the 
ground  that  such  amendment  was  unne- 
cessary.   PaSerton  y.  BvermtU  90 

ANNUITT. 

1.  On  judgment  by  default,  in  eovunant  for 
arrears  of  an  annuity,  the  court  will  giant 
a  rule  for  rofeience  to  the  Blaster,  to  oopa- 
pute  arrears.    jiUwowav  y.  BUL  32 

2.  On  a  motion  to  set  aside  an  annnity,  af- 
ter a  great  lapse  of  time,  on  the  grouiid  of 
a  mistatement  of  th^  cnmrideration,  the 
alldayits  should  state  that  Uie  parties  aro 
aliye.    AmiteadY,  jitHnt*  32 

3.  Judgment  on  warrant  of  attorney  to  se* 
cure  annuity,  set  aside,  because  there  was 
no  memorial,  though  it  was  omitted  at  the 
request  of  the  nrantor ;  but  the  court  le- 
fused  to  take  the  warsBot  of  attorney  off 
the  file.    AMomfmimt*  34 

APP£4If. 
See  MAVDAICV99 .14. ..  SS86IQNS. 

APPEAIUNCB. 
See  Declaeatiok,  3.     UK9nnTAXIII«. 

1.  An  appearance  by  original  should  be  en- 
tered within  eight  days  after  the  appear* 
anoe  day  or  quarto  d^  poU  to  appear.  Ai^ 
dermmr*  Reptoldt*  35 

2.  A  rule  niei  granted,  why  defendant^  at- 
torney should  not  enter  a  common  ap- 
pearance, in  consequence  of  yerbal  under- 
taldng  to.  appear.    Ameth  36 

3.  Coata  of  distriagitt  directed  to  be  paid  by 
the  defendant^  and  for  the  sheriff  to  seU 
the  issues  to  psj^  snch  costs,  thougli  tbe 
defendant  had  appeared  after  the  issues 
Itidcd,  but  bctee  tiiey  weDe  sold«  Bewtd 
y.  jraagrtoi.  36 

4.  i>efeBdant  cannot  sign  judgment  of  mm- 
ynu,  before  an  appearance  is  entered ;  and 
when  spesial  bail  la  nqniredf  the  ^pcv- 


ance  is  not  complete  till  bail  are  perfect- 
ed.   Amnu  Page  37 

appraisembAt. 

3ee  Stamp.    BajUl,  1^ 

APPRENTICE. 
See  ConronATioic.    Obi»&  or  Sessions. 

ARBITRATION. 

See  ATTACHMnifT,  2, 3.  Corrs,  II,  12, 13 . 
Mo'no«a,2.  Flkadimo,20.  Rbg.  Obn. 
10.   Stamp,  I. 

1.  Rule  refinsed  on  motion  to  set  aride  an 
award,  on  ^e  ground  that  the  submisiion 
had  bean  obtained  by  fraud  :  the  applica- 
tf  on  should  have  been  made  to  set  aside 
the  order.  Where  the  submisnon  lias 
been  obtained  by  fraud,  that  may  be  giyen 
in  eyidence,  under  a  plea  of  non  ateimfeU^ 
or  inT  Met^    Saeketi  y .  Oteem.  39 

2.  An  agreement  stamp  is  not  necessary  to 
arbitration  bond,  contmning,  besides  the 
usual  coyenants,  an  agreement  aa  to  pay- 
ment of  costs.  IVnstees  of  insolyent 
debtors,  entering  into  arbitration  bond, 
admit  that  they  haye  assets,  and  may  be 
dfreded  to  pay  costs,  in  Be  f^anOoroMgh 
and  another  y.  H^er,  40 

3^  Under  what  drcnmstances  the  court  wUl 
set  aside  an  award,  where  it  is  suggested 
that  new  eyidfence  iiaa  been  dbcoyered. 
Bardley  y.  Offiy.  42 

4.  An  award,  that  mon^  shall  be  paid  to  a 
stranger  for  the  use  of  one  of  the  parties 
to  the  submission,  suiBcient.  Court  will 
not  set  aride  an  award,  on  the  ground  that 
one  of  the  parties  had  become  bankrupt 
before  the  making  of  the  award.  If  mo- 
lion  for  setting  sdde  an  award  be  nuide 
on  sflght  grounds,  ^e  ruin  wiU  be  dUs- 
charged  wnh  costs.  AiooA  y.  B/eU^er*    43 

5«  Award,  in  an  acdon  for  not  repairing, 
made  by  arbitrators,  upon  ylew  of  tlie  pre- 
mises, without  calUnff  the  parties  before 
them,  win  be  set  aside,    j&em,  44 

6.  Rule  granted  to  set  aside  an  award,  on 
application  of  party  in  whose  feyour  it 
was  made,  it  appearing  that  a  sum  had 
been  omitted  by  mistake.    Anm^,         44 

7.  Whem  ssbitrator  haa>psiVer  ter  maloB  ap*- 
pUcationto  tlie  court  for  enlargement  of 
the  tisae«    Abimi  45 

8.  If,  after  reference  by  bond,  one  of  seyeral 
of  the  ohiigasn  diea  befova  awar^made, 
the  arbitrators  cannot  award  a  payment 
to  the  suifftmw  and  cmculors  of  deceased ; 
and  that  they  shall  release  ob%orB-- Qm. 
If  the  award  would  haye  been  good,  if 
made  on  snrtiying  obHgees  only.  JStf- 
mtmde  and  others  r.  Co»  and  others.    432 
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9.  Ad  award  whkh  is  bad  as  to  part,  is  bad 
as  to  tbe  whole.    Hmrrit  r.  Cwncw. 

Page  594 

ARCHDEACON. 
See  BfANOAMUS,  6. 

ARREST. 

1.  King's  aenranta.  Lighter  of  the  fires  and 
candles  to  the  king's  yeoman  of  gnaids, 
held  entitled  to  lie  dischai^ged  oat  of  cus- 
tody on  filing  common  bail,  it  bdng  sworn 
that  defendant  had  aometlmea  executed 
the  duties  of  his  oflice  in  persouy  though 
they  were  in  general  performed  by  depu^* 
Fonter  r.  BufJUnt.  46 

2.  Court  reftiaed  to  ^chaige  Bfajor  of  the 
Tower  out  of  custody,  on  the  ground  that 
he  waa  arrested  when  returning  flrom  an 
attendance  on  the  Prince  Regent^  it  not 
appearing  that  he  had  been  atteiiifing  by 
the  command  of  Mi  Ro^al  Highness.  If 
an  officer  is  priyil^ed  nom  arrest  by  his 
warrant  or  commission,  such  warrant 
should  be  shewn  to  the  court.  Where 
there  were  contradictory  affidayita  as  to 
the  place  where  the  defendant  was  arrest- 
ed, court  refused  to  diachaige  him,  on  the 
ground  that  the  priyilege  of  the  place 
made  the  arrest  illegal.  Arrests  cannot 
be  made  within  the  Tower.  JBais^n  ▼. 
WLtmm.  48 

3.  An  arrest  within  the  Tower  would  be 
bad;  but  the  Dqmty  Goyemor  is  not 
priyUeged  as  such.    Batmm  y.  ^Leem*, 

51 

4.  Tbe  court  will  not  discharge  the  defend- 
ant on  his  filing  common  bail,  unless  he 
make  out  a  clear  case  to  entitle  him  to 
such  discharge,  and  the  defendant  will  be 
left  to  his  phsa.— ^.  How  far  tbe  cttsh 
btmontm  diachaiges  a  debt  contracted  in 
Oyenuey.  WkUHngham  v.LhLa  Bieu.  53 

5.  Tbe  court  will  not  discharge  the  defend- 
ant out  of  custody  on  filing  common  bail, 
on  the  ground  of  hia  haying  become  bank- 
rupt and  obtained  his  certi£ate  in  BrctHen, 
where  the  debt  was  contracted.  Earlier 
y.  Ltnguuke.  55 


ASSAULT. 
S^e  Bail,  71.    EyiDBNCB,  6.    Vbmuk^  1. 

ASSIGNEES  OF  BANKRUPT. 
See  Trial,  2.    Bankruvt,  27. 

ASSIGNEE  OP  LEASE. 

1.  The  asognee  of  a  lease  is  not  liable  to 
the  original  lessor,  for  a  breach  of  coye- 
nant  not  nuining  with  0ie  land,  unless  he 


he  expressly  named  in  the  lease  as  a  cove- 
nantor.     Qrejf  y.  Cuikhertwn  and  amotker. 

Page  482 
2.  The  assignee  of  a  lease,  whereby  the  les- 
see Goyenanted  for  himself  and  his  as- 
signs absolutely  to  repair  premises,  with- 
out qualification,  is  bound  to  repair,  not- 
withstanding they  are  destroyed  by  ffane. 
Buiioek  y.  DommUi,  <»08 

ASSIGNIIENT. 
See  Bail,  68.  Warrant  or  Attornbt,  1. 

ASSUMPSIT. 
See  Plbadihg,  30. 

ATTACHMENT. 

&e  Attorvbt,  5, 6.   Bail,  6,55.  Costs, 
14.    ByiDBNCB,  II.     Rbo.  Gbn.  5, 13. 

ShbRIFF,    1,    2.       SUBPCBNA.      FoRBIGN 
ATTACHMBirr. 


1.  Where  the  plalntiir  sued  out  an 
against  tiie  defendant  in  his  wrong  name, 
the  pnsdpe  being  right,  and  defendant 
put  in  bail  in  his  right  name,  court  set 
ande  attachment  obtained  againit  the 
sheriiT  fiir  not  bringing  in  the  body,  but 
without  costs  on  either  side.  Ban»eUr, 
jItJdne.  56 

2.  The  report  of  Master  of  the  Crown  Oflfice, 
that  a  defendant  and  his  attorney  are  in 
contempt,  for  not  obeying  an  award  and 
filing  bail,  is  to  bo  taken  as  a  conyiction ; 
and  on  defiendant's  being  brought  up  for 
judgment,  the  court  will  not  reoeire  afft- 
dayits  in  denial  of  the  contempt,  but  only 
in  mitigation  of  punishment.  CoaJUem  y. 
OroMam*  57 

3.  The  rule  for  an  attachment  for  nonpay- 
ment of  money  in  punuance  of  an  alloca- 
tur, is  only  a  rule  mW,  when  the  allocatur 
is  founded  on  an  award.  Re*  y. '.    57 

4.  Attachment  against  sheriff  not  set  aside 
on  the  ground  of  delay,  unless  there  haye 
been  gross  lachte  on  the  part  of  the  plain- 
tiff, to  th^  prejudice  of  the  sheriff.  Ret  y . 
Zheriffe  f^  Lamdaa^  in  a  cause  of  ifoAAoicie 
y.  MidStdiUk.  58 

ATTORNEY. 

5!b»A0BNT.     AuCnOMBBR.    APPBARAKCB, 

'  9.  Bail,  6, 52.  Ejbctvbnt,  20,  25, 
85.  PLBADiva,  17.  Sbttiho  asiok 
Pbogbbdinos,  6.  Undbrtakino. 

1.  A  deri^.  In  order  to  be  admitted  an  attor- 
ney, must  actually  serye  fi?e  yesrs  under 
arucks  \  therefore  where  adem  had  lenr- 
ed  part  of  his  time  with  a  master  who  had 
left  the  country,  and  before  lus  artkka 
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were  Mdgned  to  anotiicr  ouster  an  inter- 
▼al^  of  ten  months  bad  elapsed*  during 
which  he  was  not  serving  under  any  ar- 
tidesy  hnt  under  the  assignment  he  served 
the  reminder  of  the  time  specified  t  the 
court  would  not  aUow  him  to  be  admitted 
until  be  had  served  out  the  ten  months 
under  new  articles.  ExparU  BowU, 
A  Page  61 

2.  A  rule  nin  granted  to  discharge  an  articled 
clerk,  where  the  attorney  had  become 
bankmpt,  and  absconded ;  and  the  mle 
should  be  served  at  the  last  place  of  abode 
of  the  derk  to  the  commission,  and  atnck 
up  in  the  King's  Bench  oiBoe.  Anim*    62 

3.  An  attorney  must  be  sued  by  bill,  altliongh 
he  has  given  a  bill  of  exchange ;  and  plain- 
tiff being  an  attorney,  coort  set  aside  the 
proceedings  with  costs.    Aikbu  v. . 

63 

4.  An  attorney's  bill  may  be  referred  to  the 
Master  for  taxation,  after  an  action  had 
been  brought  upon  it,  and  a  verdict  reco- 
vered, on  a  suggestion  that  some  of  the 
items  of  the  bill  would  not  have  been  al- 
lowed by  the  Master,  had  it  been  origi- 
nally referred  to  him  for  taxation ;  but 
npon  the  terms  of  the  defendant  paying 
the  costs  of  the  application,  the  costs  of 
taxatkm,  and  the  costs  of  the  cause  aa  be- 
tw|een  attorney  and  olient,  tlie  plaintiff 
being  at  libeity  to  take  out  the  money 
forthwith  which  had  been  paid  into  court. 
Letygeni.  otu,  ifc,  v.  WiUtm,  63 

5.  In  a  motion  for  a  rule  fiiit*  for  an  attach- 
ment against  an  attorney  for  not  deliver- 
iqg  a  bill  of  costs,  the  affidavit  most  swear 
to  personal  service  of  the  mle.  jimm.    66 

6.  Attachment  for  not  paying  over  surplus 
money  when  bill  has  been  served  for  tax- 
ing an  attorney's  bill ;  court  will  notgrant 
an  attachment  against  attorney  for  not 
paying  the  balance  due  to  his  client,  until 
the  costs  have  been  taxed,  thongh  the  ba- 
lance is  admitted,  and  though  it  v  agreed 

to  dispense  with  taxation.    v.  Bar- 

ton,  one,  Ijfe.  5g 

7.  A  sommsry  application  may  be  supported 
against  an  attorney,  to  compel  him  to  pay 
monies  received  by  him,  though  he  was 
not  empfeyed  in  any  snit ;  and  an  agent 
may  make  the  application,  though  he  has 
no  authority  to  receive;  and  the  coort 
will  compel  the  payment  into  court,  for 
benefit  of  parties  interested.  De  Woiye 
and  oiken  r,  ■.  68 

AUCTIONEER. 
See  Peincipal  and  Aobkt.    Set-off. 

AUDITORS. 
See  Account, 


AUTRE  ACTION  PENDANT. 
See  Bills  of  Exchange,  93. 

AUTRE  FOIS  ACQUIT. 
5;e«  New  Trdll,  14. 

AWARD. 
See  Arbitration. 

BAIL. 

See  Affidavit,  3  to  6, 10.  Appearaitcs,  4. 
Arrest,  4,  5.  CoMMrrMCNT,  1.  Reg. 
Gen.  7, 1 1, 15, 16, 26.    Ukdertaking. 

1.  The  statute  43  Gm.  III.  c.46,  sec  2,does 
not  controul  the  discretion  of  the  court 
with  respect  to  the  time  for  putting  in  bait; 
and  therefore  where  money  is  paid  into 
coort  in  lieu  of  bail,  and  bail  b  not  put  in 
and  perfected  in  due  time,  the  court,  on 
an  aiffidavit  of  merits,  will  grant  further 
time  to  the  defendant.    Parker  t.  Turner. 

Pag«7l 
.  2.  Where  a  rerdict  was  found  for  the  plain- 
tiff in  a  larger  sum  than  the  judge's  order 
to  hold  to  bail,  the  defendant,  in  order  to 
be  bailed  out  of  custody,  must  justify  in 
such  laiiger  sum  |  but  otherwise  where  a 
rule  was  made  absolute  for  a  new  trial, 
and  then  in  the  smaller  sum.  Dyott  ▼. 
Dutm,  72 

3.  Bail  may  be  taken  after  final  judgment. 
Sianion's  baiL  73 

4.  Afker  final  judgment  is  signed,  the  de- 
fendant's bail  may  put  in  fresh  bail,  for 
the  purpose  of  rendering  him.  It  is  not 
necessary  that  the  defendant  should  be 
taken  to  the  judge'schambers  for  the  pur- 
pose of  rendering  him  in  dischaige  of  his 
bail,  unless  he  desires  it.   Dams  y.  Fowler. 

74 

5.  Ball,  who  hare  rendered  in  their  dis- 
chanre,  cannot  afterwards  justify  so  as  to 
release  defendant  ftiom  impiuonment, 
without  entering  into  a  fresh  bail  piece. 
Payne's  bail.  75 

6.  Rule  nisi  granted  for  an  attachment  against 
the  sheriff,  where  the  bail  was  put  in  by  a 
new  attorney,  without  an  order  fior  the  at- 
torney bdng  changed,    ^mom.  76 

7.  The  sixty  sworn  clerks  of  the  Six  Clerks* 
Office,  do  not  come  within  the  operation 
of  the  rule  which  prohibits  the  officers  of 
the  court  from  becoming  bidL  Dutton  ▼. 
JfTeistead,  77 

8.  If,  in  an  action  at  the  suit  of  two,  htil  be 
put  in  as  in  an  action  at  the  suit  of  one 
only,  the  bail  may  be  treated  as  a  nullity, 
fiail  rejected,  on  the  nound  that  his  chil- 
dren were  in  the  woiknoose,  and  he  would 
not  assign  a  reason.    Anon.  77 
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9.  Bail  rejected,  for  iiirtrlBg  1|ii  hUha  to 
receive  iMfiBh  relief.    Holm  ▼.  Booik. 

Page  78 

10.  Bail  baling  been  recently  bankmpt,  not 
permitted  to  jwtifj,  altlioagk  worth  500A 
at  the  time  lie  oftred  to  become  bail. 
Bmtkr's  baO.  78 

11.  Apemn  liable  apoo  ootstanfing  die- 
bonoored  bills  not  renewed,  or  tbe  right 
of  proeeedina  agaiaet  falm  not  sutpendedy 
cannot  Jmtify  aa  bail.  BmmetdaUr,  Strti- 
fM.  79 

12.  It  leems,  tfiat  when  the  court  orden  bail 
to  anbmit  their  Btopeity  to  inipeetiony  In 
Older  to  Meerlaai  ka  auftdeni^  to  enable 
tham  to  Jnalify,  the  pkuntiff  may  oaaae  it 
to  be  appcaiaed  b j  a  broker.  TWdior  ▼. 
JhMlfa.  8# 

13.  Where  the  notice  of  bail  bring  put  in, 
named  the  defendant  in  the  right  name, 
<'  sued  by  **  the  wrong  name,  and  the 
bulplece  caDed  him  by  tbe  wrong  name 
only,  held  milcient.    ^hom.  81 

14.  Bail  described  as  of  BattieMdge,  in  no- 
tice of  bail,  InsniBdent.  Kittg^tMh     81 

15.  Senrice  of  notice  of  bail,  by  sticlting  up 
a  copy  in  King's  Bench  Office,  and  by  put- 
ting another  under  door  of  attorney,  suf- 
ficient, if  be  cannot  be  personally  seen. 
jitkimonr.  Thampaon.  81 

16.  Senrice  of  notice  of  bail,  by  tearing 
same  at  a  stationer's,  where  the  plabtHTs 
attorney*fe  papers  arc  usoally  left,  is  suf- 
iident.    Anon,  82 

17.  Where  no  ball  is  put  in  at  expiration  of 
rule  to  bring  in  body,  ImuI  afterwards  put 
in  are  bound  to  Justify  within  four  days  in 
town  cause,  or  sor  days  in  country  cause, 
without  being  excepted  to.  Shry*t  Case, 
es  reiaikme  Mn,  Fo$ttr.  83 

18.  An  affldarit  for  further  time  to  justify 
bail,  on  the  ground  that  bail  cannot  at- 
tend, must  state  the  consent  of  the  party 
to  become  ball.  HnmiUim  t.  Didmrford*  82 

19.  Time  to  amend  errors  in  notice  of  ball, 
not  allowed^    RetmeUv.Atkma,  83 

20.  A  judge  will  not  interfere  with  another 
Jndge'ft  order  fbr  time.  TamUmon  y.  Hot' 
twy.  83 

21.  A  rule  for  ftirther  time  to  jnstiftr  bail, 
drawn  up  as  of  a  wrong  day,  wnere  unma* 
terial.    DmuUdiwCthiSX,  83 

22.  DefendhQt  may  put  in  ftcsh  ball,  when 
toe  has  been  granted  to  plfdntiff  to  in- 
quire, into  the  sufficiency  of  the  former. 
freeman  ▼•  OUOum,  84 

23.  A  clerk  In  court  in  the  Exchequer  must 
sign  all  proceedinga,  and  not  an  attorney 

^  or  agient.    A  noticii  to  justify  bidl  on  an 
'  equity  day,  is  bad.  Partridge  ▼.  thte,    84 

24.  Notioe  of  justification  of  bail  on  tnetae 
pTQcett^  added  in  Tacation,  need  not  be 
given  within  four  days.  AUier  as  to  bail 
in  error,  fbr  they  cannot  be  chMged. 

84 


2ft.  itIsaoolilectlontotiieBotieeofjuslifi- 
ention,  thatt  It  stated  that  tw»  were  added 
ball,  when  in  point  of  Ihet,  only  one  was 
added*    Ammu  FiBge  86 

2g.  The  ptadntSir  and  delendanO  names,  in 
the  BOtiee  of  Jnatifieation  of  bail,  bdlng 
transposed,  b  not  a  ground  of  njectbg 
thebul.    Amu.  86 

27.  lime  allowed  to  justify  bail,  where  the 
notice  of  justification  <fid  not  state  the  ad- 
dition of  tiM  ban,  but  described  him  con- 
trary to  the  fact,  as  bail  of  whom  notioe 
had  before  been  given,  on  condition  that 
the  defendant  should  produce  an  affidavit 
that  the  error  was  acddenM.'  Atkuuon's 
ball.  86 

28.  Ball  reacted,  where  the  notice  of  justi- 
fication, and  the  affidavit  of  notice,  were 
served  by  different  atCornies,  without  a 
rule  to  change  the  attorney.    Amu,      87 

29.  If  an  attorney  be  not  at  chambers  in 
office  hoan,  service  on  a  person  with 
iriiom  the  attomey's  papers  are  directed  to 
be  left,  is  sufficient.    Tkmfito§if»  hail.    87 

3fi.  Senrice  of  the  notice  of  JustSBcation  of 
ball  on  the  master  of  a  house,  in  which 
the  attorney  had  an  office,  is  not  sufficient, 
unless  some  privity  be  lAiewn  to  eidst  be- 
tween them.    ^rtewunCt  ban.  88 

31'.  ^errice  of  the  notice  of  justification  of 
bail  after  ten  o*dock,  is  bad,  tiioiq;fa  the 
person  on  whom  the  notice  was  served 
read  it.    Amnu  88 

32.  Notice  of  justification,  stuck  up  in  the 
King's  Bench  Office  for  the  pUiiitiff,  an 
attorney,  who  had  no  known  place  of  re- 
ndenceorbumne8S,ia  sufficient.  Antm.  89 

33.  The  court  has  no  power  to  order  the 
payment  of  costs  of  vexations  notices  of 
justifying  ball  at  chambers,  before  the 
defendant  is  pennitted  to  gfve  a  fnA  no- 
tice, where  there  has  bee»  a  change  of 
the  defendant's  attorney.  It  seems  to  be 
otherwise  whero  tbe  same  attorney  has 
acted  vexatlously  in  giving  repeated  no- 
tices.     V.  CAfrAe.  89 

34.  One  of  the  bail  may  be  tiAen>  by  affida- 
vit, before  a  comminioaer  te  tiie  oonnW, 
and  the  other  befoie  a  eomananoner  m 
town.    Afandoiy^t  baU.  90 

35.  ft  is  not  necessary  that^  ih  bail  by  affi- 
davit, botii  baU  rikmltf  Justify  befbre  tiie 
same  oomnilsaionenfc    Amm,  91 

36.  In  baU  by  aflidavili  tiie  affidavit  of  ]us- 
tiflcatiou  need  not  be  awom  befbre  the 
same  commissioner  as  that*befbre  whom 
the  affidavit  of  taking  bail  was  sworn. 
BfmUy  V.  HoU.  91 

37.  The  ^irat  to  an  aflldayit  by  a^maikinian, 
must  state  that  it  was  understood  by  him, 
as  well  as  that  it  was  read  over  and  ex- 
plained to  him.    ^AporMyVbail.  92 

38.  An  affidavit  by  a  markaman,  must  state 
that  the  mark  was  made  in  the  presence  of 
the  commisrioneri    Amim*  92 


\ 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


721 


39.  In  bail  by  aAdaTit,  time  laUowed  where  \ 
the  tifo  deponeots'  namee  wiere  pot  fpep- 
tiooed  Id  the  jurat.    Drchbk  ▼.  DaUum, 

Pftge92 

40.  Bail  allowed  to  justify,  though  no  bail 
bond  had  been  taken,  the  writ  appearyig 
to  havp  been  retomable  iyi  a  prior  term. 
In  the  case  of  a  prisoner,  notice  of  baB 
may  be  given  by  one  attorney,  and  notice 
of  justification  by  another.    CrtwY,  Wat' 

90H.  93 

41.  Where  bail,  put  in  by  one  attorney,  at- 
tempted to  justify  by  another  attorney, 
time  given  to  change  the  attorney  regular- 
ly.    Matpenon'shBil  93 

42.  The  time  for  justifying  bail  in  the  Ex- 
chequer is  before  ten  o'clock  in  the  morn- 
ing.    Tomkntan'9  bail.  94 

43.  Bail,  though  opposed  in  two  actions, 
must  he  opposed  in  each  separately.  Anon. 

94 

44.  Husband  of  defendant,  who  had  married 
after  the  arrest,  and  before  the  return  of 
the  writ,  allowed  tq  justify  as  one  of  the 
bail.    Saiiir  ▼.  WUtfidd.  94 

45.  Bful,  who  did  not  know  whether  he  had 
been  arrested  or  not  within  the  space  of 
two  years,  rejected.    Newman**  bail.      95 

46.  An  affidavit,  that  A.  and  B,  and  each  of 
them,  were  worth  double  the  sum  sworn 
to  in  the  afiidavitto  hold  to  bail,  exclusive 
of  ail  debts  due  to  any  other  person,  is 
sufficieAt.    Hohstm't  bail.  95 

47.  Qutpre,  if  a  beneficial  leaseholder  is  suf- 
ficient bail,  where  he  is  neither  firecholder 
nor  householder.    Anon,  96. 

43.  A  leaseholder  for  ninety-nine  years  ad- 
mitted as  bail  by  consent.    Anon,  96 

49.  A  co|»yhold  estate  in  right  of  his  wife, 
is  not  sufficient  property  ror  bail.    Anpn. 

97 

5jD.  It  is  no  objection  to  the  justification  of 
bail,  that  he  was  not  acquainted  with  the 
defendant.    Jamaon**  b^il,  97 

51.  No  otjjection  to  bail,  that  he  had  been 
tnuDtpocted.thirtv  fsass  ago.  ^at^kUC* 
bail.  98 

5X  It  14  AP  objiec^n,  that  the  hail  wera  put; 
iaby. an.  uncertincated  attorney^  Amm.  98 

^3.  \!^«re  counsel  was  instructed  to  oppose 
bail,  who  were  by  mistake  allowed  to  pMS 
withont  opyoalitipn,,  tb^y  ijrere  ordered  to 
come  up  again  on  'anptljl^  day«,^  and  the 

\  r}wJoj^  allowance  in  the  mean,  time  stay- 
ed. ,  4fdduon  ▼•  Foster*  ^  98 

54,.  A  Hinder  may  be  made  by  the  party  him- 
setf,  and  without  an  attorney.  Nfiiersok*t 
blul.  *  99 

5b.  The  sheriff  is  liable  to  aii  attachment  for 
not  briqglQg  in  tfae.bodar»  Vf  the  rule  for 
the  allowance  for  bail  be.  not  served  in 
time,  although  the  bail  justified  after  op- 
position of  oouimibI^  V>  the  presence  of  the 
plaintirs  attorney.       Tht  King  r.  Tht 


Sketiftf  MidtUettx,  in  a  cause 


F^e99 

56.  Bail  have  eight  days  to  surrender  the 
prineipal ;  and  where  the  render  was  made 
n  due  time,  court  set  aride  proceedings 
against  bail,  and  held  that  fdaintiff  was 
not  entitled  to  costs  of  writs  iasncd  against 
the  bail  before  notice  of  rendering.  Smith 
V.  Lewis.  100 

57.  The  court  will  not  grant  a  rule  to  enlarge 
the  time  for  the  bail  to  render  the  bank- 
rupt defendant,  unless  it  be  sworn  that 
the  application  was  made  by  the  bail. 
Harris  v.  Glotsop,  101 

50.  In  order  to  fix  bail,  the  m.  as.  must  be 
left  four  day  in  the  pablie  hook  in  office, 
and  not  In  the  secvet  book.  HiMon  v. 
Raiken  and  another,  bail  of  Jaeoi.        102 

59.  Bail  stmck  out  of  baUpIece,  on  the 
ground  of  his  being  a  material  witness, 
and  another  allowed  to  justify  in  his  stead. 
Anon.  103 

60.  The  court  will  stay  the  proceedings  on 
a  bail  bond,  without  costs',  if  the  notice 
of  render  be  given  before  the  assignment, 
otherwise  not.    Anon,  103 

61.  The  court  will  not  enter  an  exaneratur 
on  bailpiece,  on  the  ground  that  the  prin- 
cipal was  a  lunatic,  and  the  marshal  had 
refiised  to  receive  him  into  his  custody. 
Anderson's  bail.  .  104 

62.  Bail  may  apply  to  enter  an  exoneraiw^  if 
principal  becomes  bankrupt,  at  any  time 
before  they  are  actually  fixed ;  and  where 
first  «ci.ya.  did  not  issue  till  six  days  after 
the  bankruptcy  of  the  bail,  court  set  aside 
Uie  execution  which  had  issued  agidnst 
bail,  but  with  costs  to  be  paid  by  the  bail. 
Mwtejf.Y,  Gadge  and  another,  bail  of  Gadge, 

63.  If  defendant  be  disoharged  nnder  insol- 
vent ac^i  t|ie  court  wiU  oider  exoneratw  on 
bailpiece.    —  v.  Bruce,  105 

64.  9ail  in  error  should  be  for  double  the 
sum  for  which  judgment  is  entered  up. 
PhUUpsnn  V.  Browne.  105 

65.  Though  a  writ  of  error  be  allowed,  yet 
If  bail  in  error  be  not  afterwards  put  hi,  it 
will  be  nullilj,  thpngh  d^endant  in  error 
has  treated  the  writ  o^  error  as  a  nullity. 
yr.Nkhde.  106 

66.  Time  granted  to  add  and  justify  bail  by 
habeas  corpus,  whfloe  one  of  the  bul  was  so 
ill  as  to  he  WMl^h^  tp  attend.  CMOim  y, 
Howes.  107 

67.  Rule  for  nMng  po)CM#ng8  on  bail 
bond  may  be  ob^lned  the  same  day  that 
bail  justified.    Shawe  r.  Johntton,        108 

68.  Where  bail  are  i^ot  pol;  in,  they  must 
justify  without  exception  $  and  if  not  jus- 
tified, pUintiff  mafT'takeaikasagnmentof, 
and  proceed  upon  the  bail  bond,  yunn  v. 
Rogers.  108 

69.  Affidavits  in  support  of  rule  to  set  ande 
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nroceedings  l»jr  anignee  of  baU  bond*  may 
he  enUtled  ia  actioD  on  bail  bond,  or  in 
the  original  came.  , 

Notice  gtten  of  ball  aa  put  mbefore  one 
judge,  when  in  «act  they  were  pat  in  he- 
fore  another,  is  inregnlar,  and  the  conrt 
will  not  ftay  the  prooeedinfft  on  the  ball 

70.  After  the  defendants  have  been  admitted 
to  bail  on  a  criminal  charge,  tbe  court 
will  not,  on  afidaTit  of  aggravating  hetM, 
incitaae  tbe  bail.    JlUsr.  Saker  mid^hnt.'' 

71.  A  motion  to  bail  a  defendant  foranas- 
aanlt,  most  be  made  before  a  Jodge  at 
chambers,     ne  King  r.  Pmge.  HO 

72.  Prisoner  brought  np  on  »  «m>««^« 
hone  stealing,  admitted  to  baiL  The 
Kimgr. .  **• 

BAIL  BOND. 
Set  Bail,  40,  60,  67, 68,  69. 

1.  To  a  plea  in  action  on  bail  bond,  at  Ae 
rait  of  the  ai^fnee  of  the  sheriff,  that  the 
asngnment  of  the  bond  was  not  stamped 
before  the  exhibiting  of  pUantirs  bill  in 
the  cause,  the  pluntiff  need  merely  rcmy 
that  the  assignment  was  stamped  at  or  be- 
fore the  exhibiting  the  bill,  and  condnde 
his  replication  to  the  country.  He  need 
not  take  issue  as  to  the  time  when  the  bill 
was  exhibited,  nor  arer  that  the  assign- 
ment was  stamped  "  before  the  com- 
mencement of  the  suit,"  if  the  action 
thereon  be  in  K.  B.  And  if  the  phOntiiT 
arers  that  it  was  stamped  at  mitnUmter, 
he  may  nererthdess  conclude  to  the  coun- 
try. Gwfar,  Assignee  of  Shetijif  Mid- 
Omx^r.Yaiet.  ^  o33 

2.  In  an  action  on  a  ball  bond,  the  return  of 
the  writ,  on  which  the  defendant  in  the 
ori^nal  action  was  arrested,  must  be 
stated  with  certainty.  Everett  and  OMother, 
AsngDees,  dLC.  of  Skerifl  <^  UmUm,  ▼. 
TWmanf,  gent,  one,  ^.  ^94 

BAILEE. 
See  Plbadino,  17. 

BAKER. 

See  QDO  WARRAXTOy  6. 

BALLASTAGE. 
Ste  TuNiTT  House. 

BANKERS. 
See  Patmbkt. 

BANK  OF  ENGLAND. 
See  Bills  of  Ezchanoc,  U. 


BANKRUPT. 

Sm  Arbitratiom,  4.     Arrbst,  5.    At- 
TORMBT,  2.    Bail,  10,  62;    Costs,  I. 

EZBCOTIOir,   a«     OTBR8EER,   2.      PaT- 
VBHT.     PARTIfBRS,    2.      PlEADINO,   27. 

Trial»  2. 

1.  llie  statute  does  not  authorise  the  conrt 
to  reodve  affidavits  to  eiqplain  the  conduct 
of,  and  drrumstanoes  under  which,  a  per- 
aon  was  committed  by  commissioners  of 
bankinipt,  for  notsatisfoctorily  answering 
questions  put  to  him,  touching  a  bank- 
nipt*s  estate  and  elfects.  /» the  matter  of 
JoknJamet.  Page  112 

2.  The  sheriff  having  levied  upon  goods  m 
possession  of  a  defendant,  who  was  a 
ha^rupt,  paid  over  the  proceeds  to  the 
assignees,  on  their  claimwg  them  \  and 
defendant  afterwards  again  becoming  a 
bankrupt,  and  obtaining  his  certificate, 
but  not  paying  15«.  in  the  pound  (and 
tlimfore  not  protected  by  5  Geo.  2,c  30, 
B.  9),  a  second  execution  issued  for  the 
same  debt  ;Ymd  held  that  the  latter  execu- 
tion was  rogolar,  without  the  first  writ 
havingbeen returned.  Priettr,Milmt.  114 

3.  Debt  does  not  lie  agunst  a  bankrupt  on 
the  rtddemdam  of  a  lease,  for  rent  accruing 
after  the  commisaoncn'  asagnment,  the 
lessor's  assent  to  such  asagnment  being 
virtually  included  in  tbe  act  of  pariiament 
authorixing  the  assignment  of  the  bank- 
rupt's estate.  ^  Iran  action  of  covenant 
would,  in  such  case,  lie  against  the  bank- 
rupt    Wadkam  v.  Marhw,  600 

4.  An  innkeeper,  as  such,  is  not  a  trader  un- 
der the  bankrupt  Uws ;  neitiier  is  an  inn- 
keeper, selling  wine  and  bnndy  and  other 
liquon  by  tiie  dozen,  to  customers  out  of 
hU  inn,  necessarilv  a  tnder.  WiOeit  and 
atkere.  Assignees  of  Aram,  a  bankiupt,  J- 
7%nnat  aniothert,  <»1 

BARON  AND  FEME. 

See  Bail,  44.  Pleadihg,  40, 43.    Ordbr 
OF  Sbssions. 

1.  Judgment  aikiwed  to  be  entered  up 
against  husband  and  wife,  on  warrant  of 
attorney  given  hyfime  dam  mfa.  ^«t^ 
y.MattHigUf.         ^  "7 

2.  Though  wife  Bve  separate  from  her  hus- 
band, and  support  her  children,  and  earn 
aalary  for  her  services,  yet  the  party  ow- 
ing it  cannot  pay  her,  after  notice  not  to 
do  so ;  and  if  he  do,  the  husband  may  sue 
him  for  the  salary.  Obmer  v.  IS^efrietere 
e/Drury  Lane,  *^< 

BEASTS  OF  PLOUGH. 
See  Distress. 

BEQUEST. 
S^  Erbcvtor. 
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BODY  RULE. 
See  SHBAI7F,  3. 

BILLS  OF  EXCHANGE  AND  PROMIS- 
SORY NOTES. 

See  Attorney » 3.    Bail,  1 1 .    Interbst  , 
1.    Nbw  Trial,  10.   Plbadino,  10,31. 

1.  It  is  no  cause  against  a  rule  for  referring 
a  bill  of  exchange  to  the  Master  to  com- 
pute, to  shew  that  the  judgment  signed 
was  irregular  ;  such  irregularity  must  be 
the  subject  of  a  counter  motion  to  set 
aside  the  judgment.  Marrwat  y.  Wink/ieU, 

Page  119 

2.  A  party  is  liable  on  a  promissory  note, 
made  in  the  name  of  the  firm  in  which  he 
had  been  a  partner,  though  it  was  drawn 
after  the  dissolution  of  the  partnership,  he 
having  suffered  his  name  to  continue  in 
the  firm,  and  although  plaintiff  knew  the 
fects  at  the  time  he  took  the  note.  Brown 
y.  Leuutrd  and  Bush.  120 

3.  A  bill  drawn  and  accepted  after  the  dis- 
solution of  partnership,  though  dated  be- 
fore, does  not  bind  the  other  partner. 
Notice  of  tiie  dissolution  in  the  Oazette,  is 
notice  to  all  the  world.  fFrighi  and  oiken 
y.  Pulham.  121 

4.  A  bill  of  exchange,  altered  in  the  date  by 
the  son  of  the  payee,  at  the  suggestion  of 
the  acceptor,  who  afterwards  accepted  it, 
is  unayaihible.     WaUon  y.  HoMiings,      ib. 

5.  Bill  altered  in  date  after  acceptance,  but 
before  it  was  put  into  indorsee's  hands, 
held  goCNd.    Joktuom  y.  Garneti,  122 

6.  Though  bill  altered  by  drawer  after  ac- 
ceptance, witii  consent  of  the  plaintiff,  the 
payee,  but  without  tiie  actual  assent  of 
the  acceptor,  and  which  alteration  made 
the  bin  payable  twenty  days  later.  Yet 
MinAfe,  the  acceptor  is  liable  where  it  ap- 
pears to  be  an  accommodation  bill,  and 
acceptor  would  accept  any  bill  drawn  by 
the  drawer,  and  therefore  strong  presunip- 
tiye  eyidence  that  the  drawer  was  sum- 
dentiy  the  agent  of  the  acceptor  to  haye 
authority  to  make  this  alteration.  John- 
son y.  OiM.  123 

7.  A  witness  on  the  trial  of  a  cause  may  re- 
fresh his  memory  from  a  document, 
though  not  written  by  himself.  Present- 
ment of  a  bill  out  of  tiie  usual  hours  is  suf- 
ficient, provided  somebody  be  at  the  place, 
and  idso  sees  the  bill,  or  gives  an  answer, 
otherwise  not.    Henry  v.  Lee.  124 

a  The  drawer  of  a  bill  is  not  discharged, 
though  a  Ji.  fa.  sued  out  against  the  ac- 
ceptor on  the  same  bill  be  waived.  Pole 
y.  F^rrd.  125 

9.  Debt  lies  on  a  bill  of  exchange  payable  to 
the  drawer^s  own  order,  at  the  suit  of  the 
first  indorsee^  against  such  dxawer.  Strata 
ton  V.  HiiL     And  debt  lies  by  drawer 

VOL.  II. 


against  acceptor  of  bill.   Priddy  v.  Henbry. 
7Vm.  Term,  4  Qeo,  4.  Page  126 

10.  A  bill  given  for  a  supposed  balance  of 
accounts,  to  be  hereafter  settled  on  a  day 
appointed,  and  which  bill  was  dishonour- 
ed by  the  acceptor  (the  defendant) ,  and 
after  it  was  due,  indorsed  by  the  drawer  to 
the  plaintiff,  the  relative  situation  of  debtor 
and  creditor  not  being  created  between 
the  drawer  and  acceptor,  the  plaintiff  can- 
not maintain  an  action  on  it  as  indorsee. 
Verky  v.  Saunders.  127 

11.  The  statute  4  Geo.  3,  ^inng  protection 
to  the  Bank  of  England  against  competi- 
tion, does  not  prevent  merchants  from  is- 
suing billsshortof  ux  months  date,  though 
there  be  more  than  rix  partners  in  their 
firm,  if  reidly  not  bankers,  and  only  done 
for  tiie  purpose  of  their  conuuerce.  IPt- 
gan  v.  Fowler  and  another,  128 

12.  A  letter  firom  the  holders  of  a  promissory 
note  to  the  defendant,  the  indorser,  say- 
ing, **  the  maker  is  not  ready  to  pay,  but 
will  be  in  a  week,  which  is  time  enough 
for  us,"  is  not  giving  time,  so  as  to  dis- 
charge the  indorser.     Margesson  v.  Goble, 

364 

13.  An  indorsee  of  a  bill,  without  notice 
that  a  prior  action  is  depending  thereon, 
may,  notwithstanding  the  pendency  of 
such  action,  commence  an  action  against 
the  same  defendant.    Cokmbus  y.  Slim. 
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BILL  OF  LADING. 
See  Ships  and  Shipping. 

BREACHES. 
See  Pleading,  8. 

BRIDGE. 
See  Indictment. 

BROKER. 
See  Bail,  12. 

BYE-LAW. 
See  CoAPORATroN,  1. 

CANCELLATION  OF  AGREEMENT. 
.5^ee  Pleading,  22. 

CAPIAS  AD  SATISFACIENDUM. 
See  Bail,  58.    Execution,  1.    R^o*  CtEn. 

CARRIER. 

ift*  Abatement,  1.   Contract,  2.  Ships 
and  Shipowners. 
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CASE  (ACTION  ON  THE). 
See  Declaration,  4.    Pliadino,  15. 

ACCIDINT. 

CATHBDRAL. 

See  EtidehCB^  4« 

CAUSES  JOR  TRIAL. 
teRso.  Oik.  38.   Smiiif o  out  PLBAt,3. 

CERTIFICATE  OF  BANKRUPT. 
Sm  BABKRurVi  3. 

CERTIFICATE  OF  JUDGE  AS  TO 
COSTS. 

See  C08TB,  9. 

CHARTERPARTY. 
See  Frbimit.    Dimueraoi. 

1.  Under  a  proTiao  in  a  ch»rlerparty,  that 
^  the  ship  should  lie  at  New  York  Sqt  tak- 
ing on  board  her  caigo,  a«d  al  Lomdm  for 
deUrering  the  same,  twenty  running  ^yi 
in  the  whole,  if  not  sooner  dischaigej^" 
the  ship  may  be  detained  Cor  theae  pv- 
posea  aerenty  daya  al  each  pla«a.  ^Sim»- 
Uv.  York.  Page  &7B 

2,  The  diachaige  of  an  outward  boiiad  catgo 
at  a  particular  place,  is  not  in  ^neral  a 
condition  precedent  to  the  providing  a  re- 
turn cargo.  A  frQi^biter>  whp  coyenanta 
to  load  a  return  cax«o,  must,  if  he  objecta 
to  the  ahip*a  delay  m  proceeding  to  take 
it  on  boaid,  make  the  objection  before  he 
loada  the  cargo,  and  within  a  reaaonable 
Ume,  and  muat  not,  by  any  act>  take  to 
the  ship.  OtkatHV.  VrmmmenH,  705 


CERTIORARI. 
See  Coara,  I&,  16. 

1.  A  certiorari  will  not  be  granted  to  remoTe 
an  indictment  againat  aeveral  defendanta 
charged  with  a  miadf  faeanour ,  unleaa  they 
all  concur  in  the  application  ;  anditaeema 
that  a  coneent  by  counael  ia  not  aufilrient, 
unleaa  aupported  by  an  affidavit  of  the 
conaent. 

The  court  will  reoMve  an  indictment 
for  a  miadcmeanoury  from  JUmoafldre  to 
Yorkshire,  if  there  ia  any  reaaonable  canae 
of  auapidoD,  or  apprehenaion  that  juatiice 
will  not  be  impartially  adminiatered  in  the 
former  county.  The  King  v.  Ht^ay  Hunt 
and  otkere.  130 

2.  A  atatBtCy  taking  away  a  cerHor&ri,  doaa 
not  take  it  from  the  crown,  unleaa  ez- 
preasly  mentioned.   iie«y.  — — .         136 

3.  CerHormi  granted  to  bring  up  a  convic- 
tion, where  the  magiatrate  had  rqectad 


the  vendee  aa  a  wltaeaa,  to  prove  that  the 
defendant  uaed  the  Wincheater  bnaheL 
Roe  V.        -.  Page  137 

4.  There  muat  be  a  rule  nW  in  firat  inaUnce, 
for  omiitrwi,  ngainai  eoBflaiaaiooeft  of 
aewera.    jinom.  137 

CESSIO  BONORUM. 
See  AaasaT,  4»  5. 

CHIROQRAFHERS  OFFICE. 
See  Reg.  Gen*.  17. 

CHOSE  IN  ACTION. 
See  Bifcta  of  EzCHAweE,  10. 

CUURCii. 
See  MANDAJioa,  9. 

CHURCHWARDENS. 

5«f  MAWDAMUa^  a      OVMSItSRa. 

CLBMYMAN. 
^ceMAMOANsa,  5. 

CLERK. 

See  ATTOWiBT,  1,  8.    EftROR,  S.    Maw- 

BAMHa,  S. 

COACH  PROPRIETORS. 
See  ComuACT,  2. 

COGNOVIT. 
See  Rio.  GswBRAUa,  13. 

CO&fMiTMBNT. 
See  Bjmumvpt,  h    OvERassBiu 

1.  It  ia  not  necesaary,  on  priaoner  being 
brought  up  by  habeas  corpus,  that  the  war- 
rant of  eomnutnaent  ahonld  atate  that  the 
offence  waa  feloniously  done.  It  may  be 
a  aufldent  groundfor  oomnutting,  and  not 
balling,  tiiongh  Hie  ground  would  not  be 
auffident  to  convict.   Re*  v.  Croker,    138 

2>  A  oommibiient  in  execution  for  three 
moBtha,  <m  12  Geo,  2.  the  Goldaroith'a 
Companr  Act,  for  not  paying  penalties  re* 
covered  by  Judgment  in  an  action^  cannot 
be  oblidned  ^1  a  forifiuias  baa  been  in- 
effeetnally  haued.  Biddle,  fid  tarn,  v. 
Usumsen.  139 


COMMISSIONER  OF  APFfDAVITS. 
See  Bail,  34  to  38. 

COMMiiSSIONEE  OF  SBWBR& 
See  GnYIOftASly  4. 
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COWMOfC  (RfOHT  OF). 

iSm  PI.IADIKO,  7. 

CONffO0ITIONS. 
&e  TiTHXs. 

COMPUTE  (REFERENCE  TO). 
Sm  Anjfvirr,  l.  Bitw  or  ExciVAivoe,  i. 

COMPDSmON  DEED. 
Sei  Debtoa  aw>  Cbbditor. 

COMPROMISE. 
See  CovevAinr,  2. 

CONCEALMENT. 
•See  InsuAANCB. 

CONCILIUM. 
See  lttJL£8, 2. 

CONDITION. 
3fr  PtBABiNW,  d2. 

CONSENT  OT  PARMS  lO  ACTION. 


See  EJBcvimnr,  1,  2*     Sbttino  aMdb 

PMOCBBOtmt^  I. 

CON^IDBRATIQN. 
S(ff  Plkam »•, 32.  'nukDB^l,2.   OvricE, 

9HIBBOP. 

I 

C0N9Fm/ieV. 
See  Ceimuial  iNFOBauTiov,  2.    Indict- 

OIBHT,  2: 

CONSTABLE. 

ConstBbte  wizfaigr  ft  persmt  by  dli«ction  6f 
castom  lioikse  officer,  who  hAd  himseif  no 
power  to  teue»  is  noC  willdtr  protectioB  of 
the  Custom  Ifoiise  Act,  there  beln^  no 
pretence  that  he  was  acting  witUn  the 
scope  of  his  dntf.    Iforioti  r,  mikr.    UO 

CONSTRUCTION  OT  CONTRACT. 

See  Contract,  1,2.  CRA&TBmPARTT.--OF 
Acts  or  Pabliaxrnt,  tee  Fishert. 

MANDAMUftyS.— IllCI.OeUBBACT.    SHIVS 
ARD  SHIPPIN6y2h^-OP  DBBBSyMC  PaRT- 

NRRSw— Op  Drtisbs,m« Devise.  Ihdxm- 
MiTT,  3.      Debtor    and   Creditor. 

COVEVANT,  2. 

CONTINGENCY. 
See  iNioiynrr  Debtor,  1. 


CONTEMPT  OF  COURT,  CHI  ORI«R« 
See  Attif CMttirr,  2. 

GomrauCT. 

See    AoREEMSNT.     Pleading,   ^,  26. 
Trads,  1, 2.    Vrvdor  and  P. 

1.  Contract  to  deliv^  pheasants  on  the  1st 

of  Ododer,    It  is  sufflcieiit  if  they  be  sent 

on  that  day  to  the  coach  office,  though 

they  do  not  arrive  till  afterwards.   Honey- 
wood  Y.  Stone,  142 

2.  Two  persons  conttactfng  to  assist  defend- 
ant with  their  respective  horses,  bat  to 
give  in  their  acoottitti  Mj^amtely,  held  se- 
parate contracts.    SmUh  &  Taylor  Y,  ifuni. 

142 

OONVIOTIOH. 

A#CBRTfORARI,3.  StRiaWOOUTPtEAS,!. 

1.  A  psHy  OMiy  be  eoQTisted  «b  a  stalute 
gi^ng  part  of  penaMy  for  the  offanee  to 
the  parish  wfaaren  it  is  CDrtnitted,  OR  the 
oath  of  a  witness  reflldiBg  within  Mm  pa- 
riah, provided  snch  witness  does  not  pay 
rates.    Hex  ▼.  CoHrelL  487 

2.  The  descriptioarof  an  act  in  a  conviction, 
aa  having  been  passed  in  the  25th  year  of 
the  hln^s  reign,  whtid  IR  fact  the  parlia- 
ment,, in  whic&  the  tfct  wai  (kassed,  was 
oondnned  by  proroffa^li  from  the  24th 
to  the  25th  year  ofthe  reign,  is  not  mis- 
descriptioR.     it^  y.  ff^indeor,  513 

3.  A  conviction,  stating  an  offbnce  to  have 
been  committed  in  i&  alternative,  is  bad. 
A  conviction  under  the  5  Oeo.  3,  c.  14, 
for  kUllng  fish  in  a  pi4vaie  liver,  wMhout 
the  consent  of  the  owner,  shoidd  state  that 
the  offence  was  cooimltted  in  an  ioriosed 
groimd.    nesfir.^SUdkt.  519 

4.  In  a  conHetiofi,  i€  aniiC  appear  Hifll  the 
evidence  on  wliieh  the  defandaat  RfRS  oon- 
victetf,  WM  gheft-  hi  his  prsMRce;  and 
where  a  convletbit  i^ereiy  statskl  that  the 
defendiant,  on  sMh^a  day,  appenied  before 
a  mngistrate  on  a  sttmnons,  and  that  the 
mitgistraee  proceeded  to  ottttiRe  itto  the 
oflbttoe,  and  that  it  appeanMl  lo  hte,  on 
Hitf  oath  of  the  witnesses,  tfiaf  tie  offBnoe 
wag commitled;  it  wiia heM  bad.    S^the 
evkfence  whereotf  the  dMffidhilt  la  con- 
tleCM',  most  appeariM  the  fiustf  of  the' 
GOttvietion.    In  a  oMfvfettoR  Rbder  the 
Hawker's  act,  25  6to.  3,  c  79  (noW  i«- 
pedad),  agateslf  «  party  for  MM^Uiiig 
about  from  town  fotoWB,  and'scflliilg  goods 
bv^retall  thcfe,  tiie  platfes«ff  sttte  aaibebg 
hb  omal  pftice  of  abodes  tBtf  tfonttetloa 
should  specify  the  gooAr  soM.    R  is  not 
necessary  hk  a  eon^Sctiov  to  sfMe  how  the 
witneiies  were  sworn.  Rexj.Setway.  521 
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5.  Acoavicdon  xmatr  tlie6th^»«./' ^*; 
gtatiiic  ia  Informiilkm  that  Uie  defendant 
«  klltod  n  hare,"  U  bed.    ^'"^'J^^^^ 

,.4.farwof«ngaboatinttoiiTW»^ 
for  hire,  without  beinf<riidifl«d»  to  do, 

denoe  in  the  conviction,  that  the  defend- 
mnt  worked  the  boat  for  hire.    The  Kb^ 

COPYHOUO. 
Set  Bail,  49. 

CORPORATION. 

5w  Ejxctmknt,  24.    Quo  Wabrahto,  1. 

Though  bye  law  of  corporation  wquirea  in- 
d^nre  of  appranticeehip  to  be  inroUed, 
If  it  has  been  exhibited  to  town  clerk,  who 
nuofced  it  imoUed,  it  ia  sufficient,  not- 
withatanding  it  la  not  inroUed  in  the  cor- 
wmtion  hooka.  ^.  Under  bye  law,  aer- 
Tice  at  another  place  ia  not  anffldent,  un- 
lets the  trade  there  waa  subaervient  to  the 
trade  at  CamMJge.    Rex  T.  Jfeyor,  ^c. 

COSTS. 

See  ApPBAEAireB,  3.    Ami  tbatiojn  ,  a,  4. 
Attobnby,  4, 5,  6.   Bah.  23.   Decla- 

BATION,!.    EVIDHHCB,9,10,11.    !■««- 

GULABiTT,  10,  II.  New  Trial,  3,  7. 
NoM  Pros.  PLEAmNo,2.  Peochmm 
Am.  Quo  Warranto,  2.  Rbo.Oe*.Ii. 
Striking  out  Plkas,  2.  Warrant  or 

ATTORNBTy  2. 

1.  The  defendant  waa  arreated  at  the  suit  of 
a  plaintiff,  who  beooming  bankrupt,  the 
moceediogs  were  dropped ;  and  tto  asrig- 
neea  having  again  arreated  the  defendant, 
the  proeeeSnga  were  set  aaide,  the  Oian- 
cellor  haying  superseded  the  commission  ; 
hut  a  fresh  oommisnon  having  issued,  and 
another  set  of  aangneea  being  chosen, 
they  arrested  the  defendant  again,  and 
wen  proceeding  in  tiieir  action;  held, 
that  theaeprooeedinga  could  not  be  atayed 
untU  the  ooeta  of  the  proceedings  at  the 
suit  of  the  first  set  of  assignees  were  pud. 

Sembk,  where  nroceedlap  ^^.^f?"  ■** 
aside  for  irregularity,  the  plamtiff  is  i»t 
bound  to  pay  the  cosU  thereof,  before  he 
is  at  liberty  to  commence  a  fireah  •^o°* 
Damou  ▼.  Aonpfwi.  ^     * 

2.  Costs  for  defendant  under  the  43  Gee.  9, 
*  c.  46,  where  a  verdict  was  taken  for  a  Iwa 
sum  than  that  which  the  plaintiff  held  the 
defendant  to  bail  for  refosed,  where  the 
li^t  to  recover  the  whole  sum  claimed 
was  feiifly  triable.  EdgiiHfUm  v.  ««»A 
'  147 


3.  Costs  of  a  special  ori|^  allowed  between 

attoiney  and  cBent,   where  action  wm 
brought  on  a  bond,  the  penalty  of  which 

waa  more  than  50A.  but  the  sum  due  waa 
only  M.    ▼.  Bmmr.  Page  1 4» 

4.  ni  court  wifl  grant  a  rule,  thatplaintoff 
may  give  security  for  coats,  though  It  does 

not  wpear  that  appUcation  has  been  made 
to  hUn  to  give  aecurhy,  potwithstRnding 
an  eRvreas  dedaion  to  the  contrary,  w 
Mich,  »  Geo.  3.   Hnco6k^.  Smith.     150 

5.  The  court  wiU  not  grant  a  nOe  to  atoy 
the  pioceedinga  till  security  for  costo  be 
given,  unless  a  previous  application  be 
niade  to  the  plaintiTa  attorney  for  security 

of  costs;  tJiier  when  it  U  not  moved  to 
itay  the  proceedings.  And  K»iMe,  it  must 
be  sworn,  that  defendant  baa  not  pleaded. 

6.  Rule  granted  for  proeecAngs  to  be  stayrf 
tiU  plaintiff  give  aecttrity  for  costs,  thoug 

after  plea  pleaded.    Amtu  ^^\ 

7.  Ifthe  plaintiff  ia  a  native  of -Ei«to««.»od 

departa  for  Frmee  for  a  mere  te«Pf™2 
absence,  the  court  will  not  compel  him  to 
give  security  for  costs.    Amm.  l!>z 

8.  Where,  in  an  action  on  a  bond  agamrt  ac- 

veral  defendants,  they  sever  in  pleading, 
and  there  ia  an  iasue  in  feet,  and  verdu^ 
for  plaintiff  acaiaat  aoM  defendants,  and 
the  other  defendant  pleada  faifency,  and 
obtaina  judgment  oa  a  desDwrcr  to  a  re- 
ulication  of  ratification  after  age,  the  de- 
fej^danta  who  tried  the  iaaue,  are  not  en- 

titled  to  costs.  ^B-y«»^-^^5?r^:. /^r^ 

9.  Where  the  Judge  does  ceitify  that  the 
cause  was  proper  for  a  specha  jury,  ue 
party  is  only  entitled  to  the  costs  actually 
paid  to  the  attending  Jury  in  court;  it  is 
SToonstant  pnetiee  not  to  allow  more 
costs.    Cmmm  v.  Dterhmu  ^^ 

*10.  Independently  of  the  statute  aa  to  taxa- 
^n  of  costs,  the  court  stai  retains  power 
at  common  Uw  to  oider  WUs  generally  to 
be  taxed.    Awnu  ^  ^  *^ 

11.  Full  costs  in  an  action  on  statoto  or 
Bdward  6,  for  treble  value  of  tithes  M 
get  out,  where  Uiere  was  a  verdict  for 
plaintiff,  subject  to  a  reference,  and  the 
arbitntor  directed  a  verdict  to  be  entered 
for  treble  value,  U  10<.   P«tfeyv./^; 

12.  An  award  of  leas  tiian  W.  on  tiie  reference 
of  a  cauae,  brings  it  wUMn  tiie  Mon 
Couit  of  Conscience  Act.  D^r.Mearm^ 

156 

13.  If  tiie  submission  to  a  refetenoc  men- 
tions nothmg  respecting  coats,  toe  art»- 

treton  have  no  power  to  a^'^*  *•"_*?. 
be  pidd  by  either  party  in  particular.  M^ 

14.  If  a  party  obtain  a  rule  for  sett^aside 
Judgment  and  execution,  on  condition  of 
hb  paying  costs,  the  court  wiU  not  issne 
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tii'ftttachmeDt,  io  the  first  insCaooe,  for 
not  pafiog  those  costs.       '  '      t.  Mfndk. 

P)ifel5B 

15.  Where  an  faidictiiieiit  was  remofed  by 
certwrmri^  at  the  iastance  of  the  detedant, 
who  was  hrought  ap  in  the  King's  Bench 
to  recdre  sentence,  bring  thai  he  should 
be  imprisoned  in  Morweth  gaol ;  held,  that 
the  costs  of  sending  thither  shoidd  be  taxed 
to  the  defendant.    Beat  r.  GiMe.         159 

16.  Rnle  granted  to  refer  it  to  the  Master  of 
the  Crown  Oflloe  to  tax,  in  fenwir  of  de- 
fendant, the  costs  of  a  ccrf  feron',  the  re- 
cord having  been  withdrawn  without  no- 
tice.   JiBTT.— .  159 

COUNSEL. 
See  Nbw  T&ul,  1. 

COURT  OP  CONSCIENCE  ACT  FOR 
LONDON. 

Sm  Costs,  12. 

COVENANT. 

See  CoNBTRucTiov.  Action  or,  tee  Sbt- 
orF,2.  Veiiub,6.  Plbai>ino,16.  Bank- 

BURT,  3.      LAKItLeSD  A«D  TbNANT,  4. 

1 .  In  an  action  of  covenant  for  not  indeninii^-' 
ing  against  taxes,  no  plea  of  set-off  can  be 
sustained.    Ce^per  r.  Robhutm,  161 

2.  AcovenantbT  a  party,  that  so  long  as  de- 
fendant should  oontinne  and  be  in  the  ac- 
tual receipt  of  the  profits  of  a  rectory,  she 
would  pay  a  yearly  sum  during  the  life  of 
the  rector,  by  two  half  yearly  payments, 
must  be  oonstraed  as  a  corenant  for 
the  payment  of  such  yearly  sum,  whilst 
the  covenantor  is  in  receipt  of  the  profits, 
during  the  life  of  the  rector,  and  not 
whilst  he  is  merely  in  receipt  of  the  pro- 
fits.   Combe,  execnto  r  of  Phippt,  y.  Jtmee, 

700 

CRIMINAL  CHARGE. 
See  Nbw  Tbi4L,  13,  14. 

CRIMINAL  INFORMATION. 

1.  An  aflidayit  to  found  a  motion  for  a  cri- 
minal information  for  a  libel,  must  dis- 
tinctly negatiye  the  charge,  unless  the 
party  libelled  be  abroad,  or  Ihe  chai^ge  be 
general.    Rex  y.  bright.  162 

2.  On  motion  for  criminal  information 
agunst  two  persons,  for  endeayouring  to 
raise  price  of  oil,  it  must  appear  distinctiy 
that  they  combined  together,  as  it  is  no 
offence  n>r  an  indiyidual  separately  so  to 
endeayour.    Res  y.  Hiibers.  163 

CRIMINAL  PROCEEDINGS. 
See  B/nh,  70, 72.    New  Trial,  13, 14. 


CURATE. 
See  Mandamus,  4. 

CUSTOM  HOUSE  ACT. 

See  CONSTABLB. 

DAMAGES. 

See  Pleading,  6, 28.    Inquiry,  1.    Ivim- 
BBST,  2.    Escape. 

DEAN. 
See  Mandamus,  4. 

DEATH. 
See  Ejbctmknt,  21.    Arbitrator,  8. 

DEBT  (ACTION  OF). 

See  Bavkruft,  3.    Bills  of  Exchange, 
9.    Intbrbst,  2.    Escape,  6. 

DEBTOR  AND  CREDIIOR. 
See  Bills  or  Excbamgb,  1§.  Imterbst,  2. 

1.  A  coyanant  in  an  indenture  (whereby  a 
debtor  assigned  his  effects  to  trustees  for 
benefit  of  creditors),  not  to  sue  if  trustees 
fairly  accounted  for  effects,  does  not  ope* 
rate  as  a  release  of  the  creditors'  debts,  if 
trustees  reftise  to  account.  KeeterUm  y. 
Sabery  and  another.  541 

2.  In  an  actbn  against  a  trustee  under  a 
composition  deed  (between  the  defendant 
A,  B,  and  his  creditors) ,  linr  the  amount 
of  plaintifl's  (a  creditor's)  dividends,  (the 
deed  reciting  that  the  debtor  was  indebted 
to  the  several  creditors,  whose  debts  were 
set  opposite  their  names  in  the  schedule 
annexed  to  the  deed,  and  the  deed  cove- 
nanted  to  pay  a  specific  ratio  of  the  debts) , 
lit  is  no  defence  to  say  that  the  plaintiff 
did  not  set  the  amount  of  his  debt  oppo- 
site to  his  name  in  the  schedule.  It  is 
suifficient,  to  render  the  defendant  liable, 
that  he  had  notice  of  the  amount  of  plain- 
tiff's claim  before  action.  Daniei  v.  Saun- 
ders. 564 

DECLARATION. 

See  Amendment,  1, 2.  Etectmbnt,  5, 7, 
8,  9, 10.  New  Trial,  7.  Reg.  Gem. 
25. 

1.  It  is  irregular  to  serve  the  writ  and  the 
notice  of  declaration  at  the  same  time ; 
but  where  the  defendant  omitted  to  take 
advantage  of  the  objection  until  after  judg- 
ment was  signed,  and  a  whole  term  had 
eliqwed,  the  court  would  not  set  aside  the 
judgment  with  costs.    ATQneicA  v.  Datris, 

164 

2.  A  notice  of  declaration  served  with  a 
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copy  of  a  writ,  it  bid ;  and  the  defendant 
is  in  time  to  take  adTaiita§^  of  it  if  he 
eomei  to  the  oonrt  fmmedlately  after  the 
next  step  the  plaintiirtakef.  mflr.Pv 
ker.  Page  1(>5 

3.  Judgment  set  tmk  lor  arregnlanly,  in 
filing  declaration  in  chief  belore  appear- 
ance.   Anom,  165 

4.  Serviceable  process  in  trespass  and  as- 
taalt,  and  the  declaration  in  trorer,  die 
Tariaaoe  is  not  material.  Campbeil  ▼.  Psf- 
mer,  166 

5.  On  the  remoTal  of  a  cause  by  kabeu  cor- 
ptt»  from  an  inforior  to  a  supsnor  court,  if 
the  plaintiir  declares  de  nosv,  he  is  not 
bound  to  declare  iu  the  same  form  of  ac- 
tion as  that  in  the  inferior  court.    Anmt- 

517 
DEED. 
5«eEvioiSNCV,5.  iMdPMViON  or.  MORT- 

OAGOU  AND  Mo»TGA6£.      NbW  TrIAL, 

12.    FJtRAP|H«,  29* 

DEMAND  AND  REFUSAL. 
S»  Treasurbr  of  Oovntt. 

DBMURRAOB,  ftc 

By  R  charterparty  under  seal,  the  ixi^bter 
was  at  lib<»ty  ''  to  keep  the  ship  on  4(« 
murrage,  at  her  loading  and  deliTery 
ports,  ten  days  e«cb.  besides  a  certaio 
number  of  days  limited  for  her  stay  at  the 
same,  or  as  mao^  of  them  as  need  ^ou|d 
require,"  the  ship  having  been  oompellad 
to  pot  into  an  tutermediate  port  of  her 
ports  of  loading  and  dischai^  and  the 
fimghter  haying  detained  the  vessel  ten 
days  there,  and  also  fourteen  days  more 
than  ten  days  at  the  port  of  her  deUfury ; 
In  an  action  on  the  charterparty  it  was 
held,  that  the  master  oould  uot  reooyer 
on  tills  covenant  for  more  than  the  ten 
d4ra  demurrage,  at  51.  per  day  at  the  port 
of  Lomhnt  the  covenant  not  extep^tiag  to 
the  payment  of  demunage  beyond  tan 
days  at  each  of  the  ports  of  loading  and 
discharge;  and  a  breach,  averring  that 
the  plaintiff  did  not  pay  bL  per  day  for 
demurrage  for  the  extra  delay  beyond  the 
ten  days  at  the  port  of  deliyery,  and  for 
the  deny  at  Britiol,  as  well  as  for  the  de- 
murrage  for  ten  days  delay  at  the  port 
ofdettvury,  was  heM  bad.  Stmrentony, 
York.  570 

DEMURRER. 

Ses  ASATKMSNT,  2.    Pleadingi  4. 

DEVISE. 
!•  Und^  a  devise  of  a  copyhold  estate  to 


testator^  wifis,  doHng  her  lifo,  puonded 
she  oontinne  sin§^,  b«t  In  case  she  did 
nol,  then  unto  A.  B.  when  he  should  at- 
tiintima9iof93y«Mir(  it  ww  held,  that 
tbangh  the  iridov  nsanied  befoie  A.  B. 
aMained  tint  age,  she  wns  entitled  to  the 
estate  until  that  event,  and  that  the  hein 
at  law  WMie  not  entitled  In  it.  Dm  ex, 
dem.  Dtm  md  Ckmfttr  ^ff^mhKJmwtw^  bjc. 
umdotkmw.FretmtmeiUs.  Page  498 
2*  Chuiarade«laatoapertir,of  pfeniaesfor 
lifo,  psovided  heehooseslo  reside  tfmccin, 
and  then  to  ^.  17.  In  foe,  It  Is  not  neees- 
serf  toeosqiefee^.  D.'a  tight  to  the  pre- 
mises on  the  death  of  tiie  devisee  for  life, 
that  such  devisee  should  have  actually  re- 
nded  in  the  praodses.  The  intention  to 
reside,  and  which  intention  would  have 
been  carried  into  effect,  had  dreumstances 
pemutte4,  u  suApienl.  /Iif  on  the  de- 
mise of  J!m^BMM¥^Z)eiim«ufeiiirfil0'.  529 

3.  A  will,  duecting  testator's  debts  to  be 
pmd,  and  devistag  several  estates  to  his 
wife  for  life,  and  after  her  decease  devis- 
ing his  property  in  Che  words  following, 
ntfs.  ''  I  give  ¥f«  IT.  tiMs  inepme  of  my 
four  shares  m  the  Com  Market  for  hia 
life,  and  all  the  feat  of  my  estatep,  with 
all  monies  in  the  stocks,  in  Mr.  Af.'9 
hande.  or  amr  otiier  secuntles,  to  be  di- 
vided In  equal  shaves  to  B,S'  and  otiters,** 
passes  a  reversionary  interest  In  the  said 
four  sharps  In  the  Com  Hulce(  to  B.  8. 
and  others.    Fletcher  y.  9mim>  558 

4.  Under  a  deyise  as  follows:  *' And  as 
touching  my  reid  estates,  both  freehold 
and  kanefaold,  situate,  &e«  I  devise  tlie 
rents  and  profits  thereof  to  my  executors 
hereafter  named,  until  my  dapghters  "at- 
tain thdr  several  ages  of  21  years*  >n  trust, 
that  they  my  executors  improve  the  same 
in  like  manner  and  purpose  as  I  have 
hereby  divected :  my  peraooat  estate  for  the 
advantage  and  education  of  my  daughters  ; 
and  as  to  the  freehold  and  Inheritance  of 
my  real  estate,  I  devise  the  same  to  my 
said  daqghteri,  when  and  as  they  attain 
their  several  ages  of  21  years,  equally  be- 
tween them  Md  their  taoln  for  ever,  to 
take  as  tenants  in  common  \  provided  that 
if  both  my  daughters  die  without  lawful 
issue,  then  I  devise  my  real  estates  unto 
and  amongst  my  said  two  brothers,  7*. 
9ckote$  and  R,  Sckoles,  aud  my  nephew 
J.  Sckolet,  son  of  my  late  brother  J*  thiw 
heirs  and  assigns  for  ever,  to  take  as  ten- 
ants In  common ;"  it  was  held,  that  the 
daughters  only  took  an  eatftte  tail,  with 
remainders  over.  C^fpMon  on  the  demise 
of  ScAoUi  y.  Sdkok9'  643 

5.  Where  testatrix  by  will  devised  all  her  real 
property  to  A.  T.  wtA  E,  O,  (eanspt  what 
she  might  mention  in  a  codicil),  means 
except  what  she  shall  mention  in  a  valid 
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codicil ;  and  testetiix  having  mAde  a  oo- 
dieil  (which  was  void  from  being  onat- 
tMfeed),  detislfur  part  of  her  real  estate  to 
other  petBonB,  u  was  lield  that  notwlth- 
standiag  this^  the  whole  of  the  real  pro- 
perty passed  to  the  detlMes  trader  the 
will,  and  not  to  the  hdn  at  law.  De^  ▼• 
Ttylbr.  Page  681 

DISCLAIMER. 

See  Quo  Wakbanto,  2. 

DISCONTINUANCE. 
Aw  Rfed.  Gbn.  14. 


DISTRESS. 

See  ItAHDLOtLD  AND  TfiNAMTy  1. 

INO,    11. 


Plsad- 


Landlord  distnlnitig  beaftts  of  the  plough, 
not  liable,  if  he  has  tksed  due  diligence  b 
ascertain  whether  safflcii?nt  distress  with- 
ont.  Landlord  not  to  be  afl^ted  by  stlb- 
seqoent  sale  at  higher  price  than  was  ex- 
pected.   Jenner  y.  To&knd,  167 

DISTRINGAS. 
See  AppsARANOfe)  3.     Sbttino   asidk 

PBOCBBftmOfe,  2* 

IMIAWBACIQB. 

The  reguktaoos  of  tiie  27th  Geo.  d,  o.  18, 
i.  3,  do  not  a^ljr  to  the  tetoponry  allow- 
ancesoB  fateigB  winesgraaled  bjr 27  G.  3. 
c  31 1  and  snck  teo!|iDrary  alldwanoes 
may  be  daiioed,  tliot%h  the  winaa  wore 
exported  more  than  three  years  after  im- 
portation. WkUm&re  emd  otken  ▼.  F^gM- 
fMOHdotkent  628 

DYER. 
See  LiBN. 

ECCLESIASTICAL  COURT. 

&ff  PROBlBltlON,  1. 

EJEOTMENT. 

See  EviDBNCB,  7.  AmendHbnt  OF,  eee 
Plbadino,  12.  Reo.  Gbh.  8,  9,  22,  23. 
Tbbspass,  2. 

1.  Verdict  in  cjeolaMftt  oft  a  ooont  oti  a  iop- 
Med  demlee  by  a  party  wltiioat  his  an-- 
ihority^  And  wittioni  his  eoncnrriitf  In  the 
action,  flst  aside,  the  ex  dem.  Hmmek 
and  CitfM/fMtiaH  efPfymauM  r.  PUik,  170 

2.  If  a  person  be  named  in  a  deehrftion  in 
ejectment  as  one  of  the  lessors  of  tiie 
jdalntitf^  withoist  his  authority,  the  party 
aerred  wHh  declaration  dttly,  bekm  ap- 


peartmce,  motre  the  court  to  have  such 
party's  name  struck  out  of  dechiration. 
Doe  dem.  Shepherd  and  anotker  y.  Roe. 

Page  171 

3.  Judgment  granted  against  the  casual, 
ejector,  when  the  declaration  was  by  ori- 
{l^nal,  and  the  notice  was  as  if  by  UU, 
omitdng  "  wheresoever,  Ac."  and  it  was 
held  immaterial.  Doe  dem.  Tkomae  r. 
Hoe,  171 

4.  Role  nbi  An*  judgment  rranted  agidnst 
the  caaual  ejector,  where  the  notice  was  in 
the  wrong  term,  but  the  tenant  iu  pos- 
seaslon  afterwards  knew  of  the  mistake, 
^^iwfi.  171 

5*  Dedaration  intitled  of  Mlehaeinuu  Term, 
54  Geo.  8,  instead  of  55  Geo,  3,  but  no- 
tlM  dated  11th  yamiaTy,  1815,  requirhig 
tenant  to  appear  <'  next  Hikary  Term," 
held  sudicient.  GoodiiUe  dem.  Hanger  v. 
kM.  172 

6.  IHb  notice  to  appeiir  being  in  "  fWnliy 
Vam,"  instead  of  "  Hilary  TCrm  next," 
judgment  was  aUowed  Against  the  casual 
ejcetor.    Doe  t.  Orcmwr.  172 

7.  A  wrong  title  of  the  term,  in  a  declaration 
in  ejectment,  is  an  immatetiai  error. 
Aaon,  172 

8.  Judgment  granted  against  the  casual 
ejector,  where  the  declaration  was  entitled 
bt  mistake  of  A  wrong  tertn.   Anou,    17S 

9.  If  the  title  to  a  dedamtion  in  ejectment 
is  wrong,  and  tlie  notice  to  appear  thereto 
Is  correct,  the  defect  in  the  titie  is  cured. 
Anon.  173 

10.  Judgment  Mnted  agdnst  the  casual 
ejector,  though  the  real  defendant's  name 
was  inserted  at  the  liqglnning  of  the  decla- 
Mtion  instead  of  the  casual  ejector.  But 
the  paity  should  Amend. 

11.  The  dcclatation  in  ejectment  was  inti- 
tled <<  Doe  on  the  demise  of  J,  B.  v.  BJ* 
and  the  aAdatit  of  the  service  of  the  de- 
daritbn  upon  the  tenant  in  possesion 
wag  entitled  <*  Doe  on  the  demise  of  B. 
and  A»  V.  J9."  And  the  court,  Uotintho 
staodiitt  the  variance  between  the  arrange- 
ment of  the  leseors  names,  gave  judgment 
against  the  casual  ejector.  Doe  on  the 
dem.  of  PkiMp  WhrtMngUm  and  J'ames 
0^oriM§i(flon  y.  Butcher,  1 74 

12.  fleftlee  of  a  declahitloin  id  ^ectttent  on 
one  df  two  Joint  tenants,  wno  were  also 
eoMtftuers  in  trade,  it  not  suftctent  to  en- 
tine  the  plaintlir  to  judgment  against  the 
casual  ejector  fai  the  first  instance,  but 
there  must  be  a  nde  to  shew  cause.  Doe 
&tm.  PUldr.Hoe.  174 

13.  A  rule  niH  for  judgment  against  the 
casual  ejector,  where  the  service  was  on 
ene  of  three  tenants  hi  possession,  and  the 
Affidaviu  did  not  sUte  them  to  be  joint 
tenants.    Bight  ex  dem.  —  v,  ffrong. 

175 
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14.  Rule  misi  granted  where  the  semee  was 
on  one  of  two  joint  tenants.  Anon.  Page  176 

15.  Though  senrice  of  a  declaration  In  eject- 
ment on  one  of  three  several  defendants, 
is  not  soffidenty  judgment  will  be  granted 
against  the  two.  Doe  ex  dem*  Murpl^  v. 
Moore  and  others,  176 

16.  The  affidavit  in  support  of  the  rule  for 
judgment  agunst  the  casual  ejector,  where 
the  tenant  keeps  out  of  the  way,  should 
state  the  belief  of  the  deponent  that  he 
kept  out  of  the  way  to  avoid  being  served. 
Doe  dem.  BaUon  v.  Roe,  176 

17.  Judgment  as  against  casual  ejector, 
where  no  one  in  the  house,  must  state  iu 
the  affidavit,  that  the  party  has  absconded 
fnth  view  to  avoid  the  service,  or  at  least, 
must  swear  to  his  belief  of  it.  Doe  dem. 
Lowe  V.  Roe.  177 

18.  An  affidavit  to  ground  a  moUon,  that  the 
service  of  a  declaration  iu  ejectment  he 
good,  stating  that  the  tenant  kept  out  of 
the  way,  &c.  is  insufficient,  unless  it  swear 
that  the  person  serving  the  declaration 
searched  for  the  defendant,  and  could  find 
him  no  where.    Anon.  177 

19.  Rule  niti,  and  afterwards  absolute,  for 
judgment  against  the  casual  ejector,  where 
the  house  was  shut  up,  and  no  tenant  was 
in  possession,  and  the  declaration  was 
stuck  up  on  the  most  cousimcuous  part  of 
the  premises.    Doe  cz  dem.  Hek  v.  Roe. 

178 

20.  Rule  absolute  for  judcment  against  the 
casual  ejector,  where  uic  service  of  the 
declaration  haid  been  made  on  a  person 
believed  to  have  been  left  in  possesdon  by 
the  tenant,  who  was  out  of  the  way,  and 
also  on  her  attorney,  and  a  letter  sent 
by  the  two-penity  post,  according  to  the 
attomejr's  direction^  to  the  tenant's  last 
place  of  abode.  Anon.     179 

21.  Where  the  tenant  in  possession  is  since 
dead,  and  hb  late  servant  is  in  possession, 
the  plaintiff  had  better  endeavour  to  get 
possession  $  and  if  the  servant  who  is  in 
possession  resists,  then  treat  him  as  ten- 
ant, and  serve  the  declaration  on  him  as 
such ;  and  if  he  does  not  then  resist,  per- 
haps it  may  be  treated  as  a  vacant  posses- 
sion.   DoeeT,dem,AikintY,Roe,        179 

22.  An  acknowledgment  by  the  defendant,  of 
the  receipt  of  the  declaration,  is  not  suf- 
ficient to  entitie  the  pluntiff  to  judgment 
against  the  casual  ejector,  unless  it  be 
sworn  that  the  admission  was  before  the 
essoignday.  JDoedcm.  Tindalev,  Roe,  180 

23.  Service  of  a  declaration  in  ejectment  on 
a  brother  of  the  tenant  in  possesion,  is 
bad,  for  want  of  an  acknowledgment  by 
the  tenant  that  he  had  received  it.  Righi 
dem.  FVeeman  v.  Roe,  180 

24.  Rule  niri  granted  to  make  the  service  of 
a  declaration  in  ejectment  on  the  clerk  of 
a  public  body  (the  clerk  having  becu  di- 


rected to  be  appointed  bv  act  of  parlia- 
ment), good  service.  Inc  affidavit  to 
groniid  such  a  motion  must  not  be  entitted 
in  the  real  names  pf  the  defendants,  ^^um. 

Page  181 

25.  Rule  tttft  granted  for  judgmeat  againat 
the  casual  ejector,  where  service  of  the 
declaration  was  made  on  an  attorney  who 
represented  himself  to  be  the  agent  for  the 
tenants  in  poasession,  andwinild  appear 
for  them.    Jntm,  181 

26.  Tiie  court  will,  in  the  first  instance,  only 
grant  a  rule  niH  for  judgntent  against  the 
casual  ejector,  where  the  affidavit  does  not 
swear  that  the  import  of  the  decLuratiou 
was  explained  to  a  servant  to  whom  it  was 
delivered.    Anon,  182 

27.  Rule  granted  to  shew  cause,  why  the 
service  of  a  declaration  in  ^ectment  on  a 
son  of  the  tenant  in  possession  (who  sud 
that  his  firther  was  unable  to  attend  to  any 
business,  and  a  subsequent  admission  by 
a  person  whom  the  deponent  believed  was 
the  wife  of  the  tenant  in  possession,  that 
her  husband  had  received  it)  should  be 
good  service.    Anon,,  182 

28.  Judgment  against  the  casual  qeetor, 
where  the  service  of  the  declaration  was 
made  on  a  person  who  had  the  care  of 
tenant  in  possesion  (ahmatic) ,  and  the 
nkanagement  .of  hie  aftin,  though  not  ap- 
pmnted  by  a  regular  committee. 

N.  B.  The  rule  iiiii,  in  such  a  case, 
should  be  generally  to  riiew  cause,  without 
being  directed  to  any  party  in  particular. 
Doe  ex  dem.  Lord  A^leebnry  v.  Roe,      183 

29.  Rule  absolute  for  judgment  against  the 
casual  ejector,  when  ruliB  nid  was  served 
on  the  servant  of  the  tenant  in  possession 
on  tiie  premises,  which  were  locked  up, 
and  nobody  in  them,  except  the  servant, 
who  had  the  keys  of  the  premises,  the  de- 
claration having  been  s^rcd  on  the  ser- 
vant under  neariy  the  same  circumstances. 
Doe  dem.  AkUu  v.  Roe,  |       184 

30.  Rdle  niri  granted  for  judgment  against 
the  casual  ejector,  where  it  appeared  from 
circumstances  that  the  parties  understood 
the  contents  of  the  declaration,  though 
the  affidavit  did  not  state  that  it  waa  ea- 
plained  to  them.    Amn,  1B4 

31.  Rule  nisi  granted  for  judgment  against 
the  casual  ejector,  where  the  declaration 
was  pushed  through  an  iron  gratmg  to  the 
defendant,  who  was  in  Newgate.  Wright 
ex  dem.  Bn^kif  v.  Wrong.  J 85 

32.  Judgment  against  the  casual  ejector, 
where  the  declaration  was  put  on  a  table 
before  the  defendant,  but  could  not  be 
delivered  to  him,  as  the  defondaufk  son 
prevented  the  person  firom  serving  it« 
Anon,  185 

33.  Judgment  granted  against  the  casual 
ejector,  where  the  dedaration  was  not 
read  over  or  ezpUined  to  the  tenant  in 
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^omewdoa,  on  iHiom  itwu  eervod,  but 
who  subfeqaently  acknowledged  that  he 
had  reodted  it,  and  knew  what  it  was. 
Doe  dem.  Tkompmm  y.  Roe,         PfefB  186 

34.  The  court  will,  in  the  fint  instance,  on- 
Ijr  grant  a  rale  Mti  for  Judgment  agidnst 
the  casoal  ejector,  where  tiie  motion  is 
gnmnded  on  an  afflidaTit  of  the  defieodanf  a 
acknowledgment  that  lie  had  endeavonred 
to  avoid  the  lernce  of  the  declaration. 

^MOM.  186 

35.  The  oonrt  will,  In  the  flrrt  instance, 
only  grant  a  rule  m»i  for  Judgment  against 
the  casual  ejector,  where  the  defendant's 
attorney  has  acknowledged  the  receipt  of 
the  dcdaration  from  hu  client,  .^tfiiafi.  187 

36.  Seryice  of  a  declaration  in  ^ectment  on 
aserrant  of  the  tenant  in  possewion,  the 
tetter  having  afterwards  acknowledged  the 
receipt  thereof,  is  sufficient ;  hat  the  afl- 
da^t  to  ground  the  motion  for  Judgment 
should  state  when  such  acknoiAedgment 
was  made,    jfmm,  187 

37.  The  plaintiir  in  ejectment  on  a  Taoant . 
poBsesfllon  should  proceed  more  regularly 
than  in  a  contested  possession  ;  and  if,  in 
such  a  case,  haying  obtained  Judgment,  he 
should  neii^ect  to  take  away  the  nde  be- 
fore the  expiration  of  two  days  after  the 
term  in  which  the  rule  was  obtained,  the 
court  will  not,  in  the  next  term,  assut  him. 
Amm,  188 

38.  In  country  causes,  though  declaration 
served  before  JUichaelnuu  Term,  tiie  court 
will  permit  plaintiff  in  BUary  Term  to 
hayo  judgment  agidnst  cascud  ejector. 
Doe  ex  dem.  Stott  y.  Roe.  189 

39.  Though  notice  to  appear  was  in  Batter 
Term,  a  rule  absolute  in  first  instance  for 
judgment  against  casual  ejector  may  be 
moved  in  TWrniy  Term.    Amm,  189 

40.  It  is  too  late  to  move  for  Judgment 
against  the  casual  ejector  in  Truity  Term, 
when  the  notice  to  appear  was  in  the  pre- 
ceding MickmekmmM  Term,  190 

ELECTION. 
iSto  Mandamus,  11. 

BLEOrr. 
Ste  Sci.  Fa. 

ENLARGEMENT  OF  WRITS,  &c. 
5er  EviDBNGE,  2.  Rules,  3. 

ENTRY  OF  CAUSE  FOR  TRIAL,  &c. 
See  Striking  out  Plkas,  &c.  3. 

ERROR. 

See  Bail*  34,  64,  65. 

1.  "Hie  court  will  not  allow  a  party  to  enter 


up  Judgment  notwithstanding  a  writ  of 
error,  unless  it  is  expressly  shewn  that  it 
was  brought  for  delay,  therefore  a  de- 
claration by  the  plaintiff  in  enor,  that  he 
would  plague  the  plaintiff  in  the  original 
action  as  much  aa  possible.  Is  not  sufficient, 
because  it  may  be  by  other  means  than  by 
writ  of  error.     Pridham  y.  Budgets 

Page  191 

2.  If  a  party  declares  that  he  will  delajr  s 
cause,  and  states  the  means  through  which 
he  will  delay  It,  trf*.  by  writ  of  error,  the 
court  will  oompdhim  to  shew  good  causes 
of  error.    Anon,  191 

3.  Sunday  la  not  one  of  the  four  days  in  the 
nde  to  appear  to  the  writ  of  acL/a.  fmare 
eveetMonem  mon,  although  it  be  not  the 
last.    Ooodukk  y.  Sugear,  192 

4.  A  aei.  fa,  fame  oaoemHoaem  nam  may  be 
tested  before  the  return  of  the  writ  of  er- 
ror.   Breach  y.  DUkeorn  aad  ciktn,      193 

5.  Admission  by  an  attorney's  derk,  that 
writ  of  error  has  been  brought  for  delay, 
is  not  sufficient  to  preyent  the  writ  from 
operating  as  a  m^teroeiea$,  Bygrtae  y. 
BoUaad.  193 

EQUITY  DAYS  IN  EXCHEQUER. 
Sm  Bail,  23. 

ESCAPE. 

See  Venub,  3. 

The  Jury,  in  an  action  of  debt  for  an  escape 
of  a  person  in  execution,  must  giye  a  yer- 
dict  for  the  whole  debt.  RtAerteon  and 
aaoiker.  Assignee  of  CoUrelt,  a  bankrupt,  y. 
Ttq^kr  and  aaotJker,  454 

ESTOPPEL. 
See  Landlord  and  T.  1.    Pleadino,  28. 

EVICnON. 
Aee  Landlord  and  T.  4. 

EVIDENCE  AND  WrmESSES. 

See  Abatement,  3.  Arbitration,  1,  3. 
Attachment,  2.  Fishert.  Certio- 
rari, 3.  Master  AND  S.l.  New  Trial, 
12, 13.  Pleading,  17, 32.  Stamp,  2. 
Striking  out  Pleas,  I.  CoNyicrioM, 
4.  Bills  op  Exchange,  7.  Inspbctiom. 

1.  The  date  of  a  letter  is  eyidence  against 
the  writer,  that  the  letter  was  written 
where  dated.    Anon.  194 

2.  Though  a  witness  proye  a  foct  to  the  sur- 
prise of  the  other  party,  and  though  by 
mistake,  he  was  not  cross-ezarained,  nor 
was  any  evidence  giyen  to  contradict  him 
or  any  obseryation  made  on  Ids  eyidence. 
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ihtcoQitiiiiBotgriiitftDeirttiBl.    Bell  . 
V,  TILiiijiiin-  f  aM  194 

3.  Role  hM  ibr  new  uU  (;mMI,  wli««  a 
wItMts  iMM  aliaMt)  and  eilled  upon  a 
mbpomn,  bnt  Ad  not  come  ^  Jut  u  tie 
veriklwMUkea.    I»M«td6Ml.  ObribT. 

4.  A  miMic  mMUr  #f  a  Oathtttfrtl  Is  noijw- 
tlied  In  even  moderately  beating  a  choris- 
ter for  abigi^  at  a  ealefa  cHib,  IMttgli  tiiat 

m^lit  be  Inhirtoat  to  Us  fierfortnlnit  ^ 
the  eatheAral*  Bridence  <>f  the  practice 
of  other  oMhednlsao^atelMible.  Ntm- 
mmy.Betmelt.  195 

5.  ir,  npM  »lhlt  Md  ^Igebl  M4iAr3^>  im 
attarttaig  witoefti  to  n  <i0ed  oannot  be 
fimnd,  etldenoe  of  hb  handwtltfaig  is  ad- 
missible. In  acoonntfng  for  the  absense 
ofMianeitiBgwIlnesa,  wloasof awrit- 
een  InifruflMmt}  gvoefnl  maiwtn  M  eil- 
qniriesi  that  aolhta|t  li  known  eonc^mliig 
them,  are  adttlsslble  in  evidenoe,  bnt  not 
declaittlons  «■  to  partleiilar  Ihets,  if  the 
party  utktaig  them  Is  c*iMbl»  of  behig 
called.    Doe  CK  tiem.  Jokiu^n  r*  J^kntom, 

196 

6.  In  an  action  for  an  asaaulty  though  tkie 
defondant  hii  Ml  niBBded  a  JiWificatfob, 
he  may  extract  cTidenoe  in  mitigation  of 
damages  on  the  cfoee^ktmination  of  the 
pluntiflTs  witnesses,  llie  plaintiff  cannot 
give  remote  oonisqdettcai  in  evidence  as 
spedal  damages.    Moor  t,  Adam,        198 

7.  The  court  refined  to  gfant  a  rule  to  ex- 
amine a  material  witness  upon  interroga- 
toriesy  on  tiie  trial  of  an  action  of  ^ect- 
ment,  on  the  ground  that  he  was  so  ill 
that  he  could  not  attend.    Anon.         199 

8.  The  court  will  permit  interrogatories  to 
be  read  on  a  trial  of  an  in<Bctment  for  per- 
lury,  provided  the  deiMidant  consents  to 
It.    Amm.  199 

9.  The  court  wiU  not  direct  the  Master  to 
review  Ids  taxation,  because  he  has  al- 
lowed for  witnesses  which  were  not  called. 
Adammm  v.  Nod,  200 

10.  The  court  wHI  wilallow  the  expences  of 
phuntifl's  witnesses,  brought  too  early  to 
atteadoaa trial    Anom.  200 

11  •  The  whole  expenoes  must  be  pud  or 
lendertd  to  n  WlfilsM,  living  it  a  afalMice, 
in  order  to  gfocnd  ^  nttedutieeit  f^palnst 
Um  for  not  obeyln|f  h  eObpeBiia.  Atkion 
mndmiftt.^tUgk.  201 

12.  In  a  qoMilon  as  to  fAyhUs  rights,  whe- 
ther or  Htft  a pfatoe  bpet«el  of  a  sheep 
widk,  evidence  of  reputation  is  admissible. 
J)Me»  t,  L0wU,  535 

U.  A  notice  by  tlie  owner  of  premises,  re- 
quiring a  party  in  possesion  to  leave  the 
tvemtses  h6  then  rented  ot  tlie  owner  at 
Ladfda^hextf  bflot  conclusive  evidence 
of  a  dembe  from  tlus  testator  to  the  party 
In  possessioa.  Doe  on  dem.  of  WUcochon 
V.  LyncK*  ^^ 


BXCEPTIONS  IN  EQUITY. 
See  R£o.  G£N.  2i^,  30. 

EXCHANGE. 
See  Mandamus,  3. 

EXCHEQUER. 
See  Bail,  23, 42.    Reo.  Gen. 

EXECUTION. 

Ste  BaNkkvpt,  2.  Commitment,  2.  In- 
REouLARirr,  10.  Poundage.  War- 
rant or  Attornbt,  2. 

h  MThersajS./^  has  been  issaed,  and  goods 
taken  tmder  it  have  been  aoldfor  a  part  of 
the  debti  si  ca.  m.  for  the  renudader  can- 
Mi  be  IsMiidmilil  tesheriff  has  finally 
retnfted  the  jLfeu     Wikon  v.  Kimgolon, 

203 

2.  Rnle  enhurted  far  time  for  sbdriff  to  re- 
tonwrit*  ttonghthert  was  only  aAdavit 
tliat  a  rommiasinn  of  banicmptcy  had  Is- 
sued, and  that  die  sheriff  was  foarfol  that 
«tt  of  baakraptoywM  before  levy.    Amm, 

EXECUTOR. 

A  legatee,  under  a  beqnest  of  wines,  which 
arrived  b  the  port  oi  London  In  a  ship, 
before  the  death  of  testator,  the  report  of 
the  arrival  of  the  ship  being  made  before, 
but  the  entry  of  the  wines  not  being  made 
until  after  the  death  of  testator,  is  not 
subject  to  the  payment  of  the  duties,  the 
executor  being  bound  to  pay  them  out  of 
the  assets.  Seworl  v.  Demton^  Admlnis- 
tiator  of  Denton.  456 

EXONERATUR. 
See  BAtL,  61,  62,  63. 

FALSE  RETURN. 
See  Setting  aside  Proceedings,  2. 

6^RRo.Gsir.  12. 

FELOKT. 
See  Bail^  78.    Ivsf BeTNm,  I,  2. 

FIEitI  FACIAS. 

See  Bills  ot  Exo^Ang^,  &    Commit- 
ment, 2.    Reg.  Gen.  13. 

F1)«E& 
VIA.  Rbo.  Gen.  17* 
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FINES  AND  REGOVERIES. 
5m  Reg.  Gen.  21. 

FHUE. 
Sc$  A0MQNAB  or  Lbmb. 

FISH  (CONVICTION  FOR  KlLUNG). 
See  CoNTiCTiON^  3. 

FISHERY. 

The  owoer  of  a  several  fisliery  ig,  prima 
fiick^  Che  ovaer  of  tte  •oiL  Aa  aec  of 
partiivieiil  auUiormog  perpont  to  iq>air 
and  cleanse  a  umgabie  liTer,  does  not  au- 
thorize them  to  ntake  a  passage  to  a  new 
wharf  on  the  river.  Parihericke  y.  Mown 
and  amiher.  Page  658 

FOROBLK  ENTRY. 
Aff  Plbadino,  18. 

FOREIGN  ATTACHMENT. 

In  a  plea  of  fbnini  ftttodmieiit,  it  is  neces- 
sanr  to  aver  that  the  garpishee  resided 
within  the  JorMlellon  of  the  mayor's 
court.  Qm.  If  it  is  not  also  necessary  to 
aver«  that  the  defendant,  in  actiotf  in 
minror's  court,  had  notice  of  the  custom, 
and  of  the  iittschment  agaiost  (nrnishee. 
Tarn  wtd  oHpther  v.  WHkamt  mS  atwther. 

438 
FORFEITURE. 

See  L4IIDLOBD  AND  TsttAVT,  3. 

FRAUD. 

See  Arbitkation,  1.      Mandamus,  10. 
Plbadino^  3.    Vx WB,  a. 

FRAUDS  (STATUTE  OF). 
Sm  Ouaaahtbb. 

FREIGHT, 
See  Cha&Tbrpartt. 

1.  Wbefe  plalBtiff,  by  a  diarterpirty  dated 
1st  Mmrcht  kl  to  detedaiU  a  ahqi  to 
freight,  wid  by  the  tenM  of  the  charter. 
VVt^f  the  pUiatiff  was  to  canj  ao  oat- 
boond  caigo  of  goods  (not  prohibited 
by  ifstralnt  of  pciBoes),  from  diterpoai 
lo  C«r«liii«»  in  4lM<rlM^  aad  to  faring  bMk 
from  thence  a  oiurgo  for  dofsndaoty  de- 
fendant p»ying  freight  frv  the  same  (  and 
plaintiff  cleared  out  on  the  Aid  ofMvek 
Ifom  i^uerpoet,  with  a  caiigo  of  salt,  and 
on  the  aad  JWv  foUowiog  arrived  al  Ov^- 
/tfui»  whffNi  the  inporlalioo  of  British 
goods  WM  piK>hihilid  hgran  order  ivoed 
the  1st  of  MsrcA,  the  very  day  dm  chsBrtsr- 
parly  was  dated;  sad  alio  a  fiarthsf  ovder 
prohibiting  the  exportation  of  goods  to 


Engbrnd,  so  that  the  plaintiff  could  not 
unload  the  salt,  or  bring  back  a  cargo  of 
rice ;  held,  that  the  phuntiff  could  not  re- 
cover for  6«lght  homewards,  if  it  could 
be  established  in  evidence  that  he  knew 
of  the  prohibition  at  the  time  of  the  ship's 
clearance  from  Idverpooi,  The  fact  of  the 
plaintiff  having  auch  knowledge  must  ne- 
cessarily depend  upon  the  circuraslnnces 
of  the  esse.  Qm*  What  will  amount  to  a 
snffidenft  abandonment  of  n  voyage  be- 
tween parties  to  a  chaiterparty.  He^op 
y.  Jmtew.  Page  550 

3.  A  charterpartf  •  wlieieby  the  owners  let 
A  vessel  to  fr«i«;ht  by  the  months  for  snch 
time  as  she  should  be  taken  up  in  perform- 
ing a  voyege  from  Landm  to  Pfymouih^ 
the  island  of  Grenaia^  and  from  thmcc 
bnck  \oJjmimf  on  the  terms  that  the 
owners  should  reottve,  and  the  freighters 
shbuld  bad  and  onload  a  cai^  at  Grtma" 
ltd,  on  such  outward  and  homeward  voy- 
age, it  to  be  oonatrnod  to  mean  as  two 
distinct  voyages,  from  Lomdm  to  Qrmada^ 
and  from  thence  back  to  Ljondm^  and  not 
as  one  entirs  voyage  |  nnd  liie  vessel  hav- 
ing  unladed  a  caigo  at  Grenada,  and  load- 
ed another,  but  on  her  return  to  London 
was,  with  the  caigo,  entirely  lost ;  it  was 
held,  that  the  owners  vrere  entitled  to 
froght  for  the  voyage  to  Grmada,  Mack- 
rell  V.  Simond  and  another.  666 

» 

FRIENDLY  SOCIETY. 
Set  Plbapiro^  23. 

GAME. 
See  Nbw  Trial,  10.    Convictioh,  5. 

GOLDSMITHS'  COMPANY. 
See  Commitment,  2. 

GRAND  SESSIONS   (COURT  OF)    IN 
WALK. 

See  Sbttino  aMBB  FUtocttSDiNos,  5. 

GRAVEL. 
See  Trimtt  Housb. 

GUARAlfrfiE. 
See  SfTRBTY. 

L  A  memoraadm  written  by  n  clerk  of  the 
phuntiff,  in  the  presence  of  the  defend- 
ant, that  the  defendant  had  called  to  say, 
that  he  would  be  responsible  for  the  plsin- 
tiff,  is  not  a  anfieient  oadeitaking  within 
the  statute  of  fiuuds.   Vi^ony.  Brotm^SekL 

«    A  205 

3*  A  gnanmtee  for  payment  for  coak  to  50L 

for  which  defendant  would  be  answerable 
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at  iny  tiiiie»  it  not  acontinabg  guarantee. 
B^9ia  T.  TVonncr.  Page  205 

HABEAS  CORPUS. 

Sm  CommnuKHT,  1.   Dbclabation,  5. 

Bail,  6(L 

Tke  Hooie  of  Commoa  having  Toted  the 
detadant  guilty  of  a  breach  of  their  ]ni- 
wVkgm^  for  pnbliaUng  a  libel  upon  the 
Home,  and  having  ordered  Mm  to  be 
committed  to  Newnte  diving  their  plea- 
■iire»  and  the  Speaker's  wanaat  being  re- 
tomed  into  tiiiscoiirt  npon  a  *a>eai  eaqmtf 
sued  out  W  tlw  deCendanl,  the  conit  re- 
Aued  to  diKharge  him  oat  of  coatody. 
The  writ  of  kmhtn  eorpmtf  whether  at 
oommoa  law  or  ander  the  31  C\  2,  a.  9, 
doea  not  iarae  aa  a  matter  of  coiine  in  the 
fintinatauoe,  npon  application,  bat  most 
be  groanded  upon  aMdaTit,  apon  which 
the  coart  are  to  eierciie  their  discretion, 
whether  the  writ  shall  or  shall  not  issne. 
Tke  Kmg  ▼.  UtUmM.  207 

HANDWRITING. 
See  BviDBNCXy  5. 

HAWKERS  AND  PEDLARS. 
See  CONTlCTlONy  4. 

A  person  baying  books  in  sheets,  and  mak- 
ing them  np,  and  then  going  from  ixmdon 
into  the  coontry  and  selling  them,  is  with- 
in the  Hawkers  and  PedUurs'  Act,  and  is 
not  exempted  from  penalties,  as  the  mak- 
er of  the  goods.    Jfoorr,  q,  U  ▼.  EAomnU* 

213 

HEARSAY  EVIDENCE. 

See  Etidbncb,  5, 12. 

HIGHWAY. 

An  indictment  against  a  parish  for  not  re- 
pairing, will  not  be  quashed  on  an  ailida- 
vH  that  the  way  is  now  in  repair,  but  de- 
fendant most  plead  gnilty,  and  pay  a  no- 
minal fine.    Rex  t.  Idncembe  and  another. 

214 

HOUDAY. 

See  Eanon,  3. 

HORSE  STEALING. 
See  Bau.,  72. 

HOTEL  ICEEPER. 

Sembk,  an  hotel  keeper  is  subject  to  the 
same  UaUlities  as  an  innkeeper,  and  he 


shoold  be  declared  against  as  an  innkeep- 
er.   Jtmee  ▼.  Oebam*  Page  4o4 

HOUSE  OF  COMMONS. 
See  Habbas  Corpus. 

HUSBAND  AND  WIFE. 
See  BABOir  and  Fbme. 

ILLEGAL  CONSIDERATION. 

See  CoNsiDBKATloic.      Plbading,  32. 
TvLAOE,  1,  2.    OrricBy  Salb  or. 

HXNESS. 
See  Bail,  66.    Etidbncb,  7. 

UfPARLANCE. 

Hie  court  win  not  gfmnt  a  apodal  imparlance , 
except  to  preyent  injostice.   Crook  ▼•  Peai . 

INCLOSURE  ACT. 
See  Mavaamus,  2. 

Inclosore  act,  anthorinng  oomnussioners  U> 
make  roads  through  indosed  lands,  and 
dedaring  that  the  commoners  of  indoeed 
lands  shall  be  entitled  to  the  heritage  of 
the  roads  in  Uiat  manner  which  the  com- 
missioners sliall  award,  does  not  authorize 
them  to  seU  the  herbage  by  aoction,  or 
otlierwisc,  to  one  indiridoal  commoner. 
Haimee  ▼•  Robimon.  501 

INDEMNITY. 
See  Coy BN ANT. 

1.  A  bond  conditioned  to  save  harmless  A. 
from  all  actions,  legal  proceedings,  and 
costs,  &c.  whieh  may  lie  the  eonseqaenoe 
of  ^.'s  deUyering  oyer  to  defendant  a  \M\ 
of  exchange,  part  of  the  proceeds  wiiereof 
a  third  perton  is  entitled  to*  is  forfeited, 
by  payment  oyer  by  A»  to  such  third  per- 
son or  his  share  of  the  proceeds,  upon  his 
demanding  thesame,  withoat  his  bringhig 
any  action,  and  though  A,  gfye  no  notice 
of  the  payment  of  the  defendant.  Ker  y. 
MUekeO.  487 

2.  Under  a  bond,  conditioned  that  if  F.  JIT. 
shall  duly  aocoant  for  all  moides,  &c.  re- 
oeiyed  by  him  in  plaintilPs  servioe,  as  a 
dark  i  and  also,  that  if  the  said  F.  J/: 
shall  embezsle,  &c.  plaintilTs  property, 
and  shall,  within  three  days  after  proof 
thereof  repay  &c.  plaintiff  the  danu^ 
sastained  by  soch  misbehayioar  or  misdo- 
ing, or  in  defeolt  thereof,  if  the  defendant 
shall,  alter  notice  given,  make  a  fell  re- 
compence  to  plaintiff,  then  tfie  bond  to  be 
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rold.  ne  pMrntUTy  is  order  to  render  the 
defendant  (the  sarety)  liable  for  F.  JIf.'s 
not  accounting,  must  giTe  the  defendant 
notice  thereof,  as  hj  the  conatmction  of 
the  condition,  the  not&ee  most  be  given  for 
F.  iV.'s  not  accounting,  aa  well  as  for  his 
embezaling.  PfUUijur.Fartfyce.   Fmgt676 

INDICTMENT. 

5m Certiorari,!.  Costs,  15.  Hiohwat. 
New  Trial,  14.   Pleading,  18.   View. 

1.  The  court  is  reluctant  to  stay  judgment 
on  an  indictment  for  not  repairing  a  bridge. 
They  will  not  stay  it  generally,  but  only 
till  further  order ;  and  if  trial  of  another 
indictment  not  proceeded  in  with  all  du- 
patch,  judgment  will  be  given.  Res  y. 
InkabUanU  of  the  ComUy  of  Sotakampton. 

215 

2.  It  b  no  reason  for  changing  the  vemte  in 
an  indictment  for  a  conspira<^  to  destroy 
foxes  and  other  Tcrmin,  that  the  gentry  of 
the  county  in  whicb  the  indictment  was 
found,  are  ad^cted  to  foxhunting.  The 
King  r.  The  Rev.  Joekua  King  and  another. 

217 

INFANT. 

1^  Amendment,  1.  Costs,  8.   Progrbin 

Ami. 

INFERIOR  COURT. 
See  Mandamus,  1. 

INNKEEPER. 
See  Bankrupt,  4.    Hotelkbbpbb. 

INQUIRY. 

1.  Motion  to  set  aside  an  inqvisition  for  ex- 
cessive damages,  must  be  made  on  afiida- 
▼its,  to  be  produced  at  the  time  tiie  rule  is 
granted.  Therefore  where  such  a  motion 
was  made  on  the  last  day  of  term,  without 
affidavit,  and  tiie  rule  was  afterwards 
drawn  up  on  an  affidavit  swon  before  a 
judge  in  vacation,  the  court  in  this  term 
discharged  the  rule  with  costs.  WBUttauu 
V.  Reevee.  218 

2.  It  seems  that  a  notice  of  executing  a  writ 
of  inquiry  in  this  court  can  be  continned 
or  oounfiermaaded  but  onoe,  the  K.  B. 
concurring  with  C.  P«  as  to  the  practice ; 
but  where  several  notices  and  counter- 
mands of  enquiry  had  been  aerved,  and  at 
length  there  was  a  fretii,  and  not  a  con- 
tinuing notice  served,  it  was  held  that  the 
inquirition  under  it  was  regular.  Bmrgeu 
V.  Royk.  220 

INROLLMENT. 
See  Corporation,  1. 


INSOLVENT  DEBTOR. 
See  Bail,  63.   Prisoner.  Treasurer  of 

COUITTT. 

1.  Discharge  under  the  insolvent  debtors 
act,  53  G,  3.  c.  108,  does  not  bar  an  ac- 
tion of  trespass,  where  the  cause  of  action 
arose  before  the  insolvent  went  to  prison, 
and  the  damages  were  unliquidated  before 
the  dischar|e.    Uoyd  v.  Nede,    Page  222 

2.  A  commissioner  of  the  insolvent  court  has 
power  to  have  the  insolvent  debtors 
brought  before  him,  by  a  rule  or  order  of, 
and  signed  **  By  the  Court,"  but  not  if 
signed  by  the  commissioner,    jhton.    225 

3.  It  is  no  objection  to  a  note  given  to  an  in- 
solvent debtor,  that  it  is  not  entitled  in 
the  court.    Ckarhe  v.  Davis.  226 

4.  An  insolvent  is  entitled  to  be  discharged, 
though  he  has  proceeded  irregularly,  if  he 
makes  an  affidavit  of  igiunrance.  In  re 
Jonett  an  insolvent.  226 

5.  A  debt  depending  upon  a  contingency  at 
the  time  of  a  park's  discharge  under  in- 
sfrfvent  act,  18  O,  3.  c  52,  ia  not  thereby 
discharged. — Seethe  statute  of  1  0ie.4, 
c.  119,  which  has  not  been  reforred  to  in 
this  case,  and  which  settles  the  law  on  this 
point.  HiUonp  Administratriz  of  WiUom  v. 
Worratt.  448 

INSPECTION  OF  DEEDS,  &c 
See  Parish  and  P.    Quo  Warranto,  .  1 . 

1.  Where  the  plaintiff,  in  an  action  on  a 
deed,  has  had  the  same  talcen  from  him 
under  a  warrant  against  him  for  felony, 
the  court  will,  on  an  affidavit  of  demand 
npon  the  mag^trate  and  constable,  direct 
them  to  give  plaintiff  a  copy  to  declare 
on,  and  to  produce  tlie  deeda  on  the  trial, 
pluntiff  undertaking  to  pay  expences. 
Harris  v.  Aldrit.  229 

2.  Rule  absolute  to  magistrates  and  con- 
stables to  produce  deed  of  felon  in  thdr 
custody,  on  pajring  expences.  230 

3.  Rule  for  inspection  of  a  lease,  in  order  to 
obtain  names  of  witnesses  to  subpoena 
them.    J^non,  230 

4.  The  court  will  confine  their  order  for  in- 
spection of  a  deed  to  particular  parts  of  it. 
Ramebottam  v.  Cooper,  231 

INSURANCE. 

Underwriters  are  not  entitled  to  notice  of 
the  part  of  slup  where  goods  are  stowed, 
whether  on  deck  or  otiierwiae,  though 
ffoods  were  oU  of  idtriol,  and  diffierent 
freight  is  pavaUe  aceordiag  to  the  place 
whm  stowed.    Dacotim  y,  Edmmub,  227 

INTEREST. 

See  Lavdlord  and  Tenant,  1. 

Court  wHl  not  grant  a  rule  to  compote  in- 
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tercst  on  a  m^^pneM  fat  an  ■cthm  upon  n 
bill  of  excoaAge.      Bukop  r.  Bf«f. 

2.  Interest  recorert^le  in  au  actiou  of  debt. 
Semhle^  partictiUrijr  wbere  there  is  a  oo- 
▼enaot  for  intersBt,  and  at  all  events, 
would  be  given  as  damages  for  detention 
of  the  debt.  Semb,  l^e  demand  of  prin- 
cipal and  intefcst  hj  the  declaration^  is  di- 
visible,   reney  v.  MtBngt.  234 

INTERROGATORIES. 
Su  ETiDBirec,  7, 8. 

IRISH  MONEV. 
ifes  ArviDAriTy  5. 

IRREGULARrnr. 
See  Baaok  A]n»  F.  1.    Coflvs,  1.    Dbola- 

BATlONy  1»  2y  3.    iNS^LTKirr  DBBTom,4. 
PBOCKBk 

1.  Imoateaitf  in  prooess^  ea  tins  ground  of 
a  vananos  betveen  the  retuiB  ol  the  writ 
and  tbe^ijr  i»  the  notice  to  tppear,  can- 
nel  b*  tBken  adwantMe  off  after  plalatiff 
has  BM  odBunon  hidl,  and  also  filed  a 
ctoclaration  in  the  office,  and  given  noitlce 
thereof  to  the  defendant.  Hmnpag  v.  Ken- 
nbtg.  236 

2.  Where  the  MfsodeoiX  laid  by  until  he  re- 
ceived notice  of  executing  a  writ  of  en- 
ffoStjy  and  ttten  came  widi  a  fornud  ob-* 
Jecmm  to  the  d^Taratkm  deHvcrsd  de 
bene  etee,  the  court  said  he  came  tbe  tote. 
ithuitr  V.  Cofcr.  237 

3.  Prooeedhigs  seH  adde  for  iiregalBiily, 
where  no  itHtat  wee  Issoed,  netwlttaslaiid- 
Ing  three  terms*  ddajr  in  movteg  the 
conrC    Amm,  287 

4.  It  is  not  necessary  to  use  tfie  term  *  irte- 

erity'  in  a  rule  to  set  aside  die  pfoeeed- 
for  frregularity.  An  Irregiilar  no- 
tfee  at  the  bottom  of  (he  cnpyofawtlt,  is 
not  a  grovmd  to  set  aside;  Ibe  writ,  but 
onljrthe  copy,    iroemgrv.  Bmme».      288 

5.  No  date  to  the  notice  of  the  declatation 
IS  necessary;    ^mtu  238 

6.  A  statote,  rniddng  the  proeoss  on  which 
tte  attorney's  name  and  ditto  aro  not  in- 
dorsed, actunUyvoa  It  is  no  ofajecdon 
toamoaon  to  set  it  aside,  that  it  has  been 
"Mrfotoofcite.    MtkamT,Alemmief.  239 

gg^^OTglL  a.  hnd  plea,  is.  net  tofc 

1®'  Jn^gulaiitviT';— s«  ^® 

M^uiuicy  m  lasoing  an  execution  for 


in  ovigiad  aetaon, 
onittlag  costs  in  error,  oannoi  be  object- 
ed to.   Amtm.  Page  940 

U.  Rnle  10  piodnce  the  reeoid  snp^orted, 
whees  a  perfect  issue  wns  takett^  ^^nd  no 
costs  giv«a  where  the  mk  waa  opposed 
in  the  first  instance.    Amam^  241 

12.  The  order  in  the  margin  of  the  paper 
book  is  peremptory^  and  it  must  be  re- 
turned withm  the  24  hours  ;  and  though 
it  be  rstomed  before  Judgment  signed,  yet 
the  Mp^nt  is  reguiu-  if  ugned  after  the 
ezpintion  of  the  24  hours.  Simmotu  v. 
Cepe.  242 

ISSCJBS. 

See  AppCARANCe»  3^ 

ISSUE  FROM  CHANCERY. 
See  New  Trial,  6. 

JOINDER  OF  ACTIONS. 
*      See  PtBAOtBTtf,  37, 

JOINT  TENANTS. 

See  PaBTNBBS.     ElBGTMVKT,  12,  13,  14. 

JUDGMENT. 

See  hMEVDMVnr^S*  ANMurrr,  1.  Babon 
AND  Feme,  1.  Bills  of  Exchange,  1. 
Ejbctmbxt,  38,  39,  40.  Error,  1. 
IrreoulaHitt,  12.    R&«rGBN.  13. 


1.  Where  a  special  cause  had  been  standing 
in  the  paper  for  three  yeaM,  without  any 
apfeiatmeni  apidied  for  to  haveii  tried, 
the  court  refused  to  give  the  defendant 
judgment  as  in^taae  of  a  nonsuit.  Aicker 
V.  Amley.  243 

2»  Wbese  tasne  joined,  and  these ia«iqfe  to 
enter  the  iasBe,  and  aetiee  ef- trial  ia  given 
inene  and  thesaine  term^  foe  thendjonm- 
ed  aittu^  alter  thai  tenB»  end  the  plain- 
tie  does,  net  ge  Id  tnalnft  thoae  siitii^is, 
the  Mendant  it  entitled,  hi  thefoUowing 
tsflay  la-  JfidlgBieat  as  in  esse  ef  a  »on- 
suit ;  and  if  mk  reason  ia  aasigned  fior  not 
goli^  to  triri,  thn  const  wiU  net  eenpel 
the  defendant  to  accept  a  peremploiy  «n- 
fTtdterv.Bmkh,  244 


JUDMHENT  RSraMBIK 

See  pLBAOnrc,  3. 

JURAT. 
Aw  AmixAvrry  7,  8,  % 

JURISDICTION. 

See  CsRTioRABh  2.    SbssioHs,    Sbtting 
Aside  Fbocebdinos^  3^  4,  5. 


IND6X  TO  THE  PAINCIPAL  MATTBRS. 


737 


JURY. 

See  N£w  Triax^  2.    Warranty. 

See  New  Trial,  3,  11.. 

JUSTICE  Of  PEACE. 

See  Quo  Warranto,  1.    Notice  of  Ac- 
Ti  o)f.    Pleading  ,41. 

JUSTIFIGATION  OF  BAIL. 

See  Bail.    Reg.  Gen.    In  Pleading,  see 
Pleading,  6. 

KING'S  BENCH  PRISON. 
See  Reg.  Gen.  12,  4. 

KING'S  SERVANTS. 
See  Arrest,  I,  2,  3.     . 

KING'S  SILVpi  OPFiCB. 
ScB  Rb«.  Gsik  17* 

LACHES. 

See  VMCLAAh'nONtl.     iRMiOULAAM'V,  1» 

2.    Proch«in  Axi. 

LANDLORD  AND  TENANT. 

See  Banj(Kupt,  3.  Tasa^i^sA,  U  3«  I>i8- 
TRESS.  Pleading,  11,  16,  42.  Evi- 
dence, 13, 

1.  An  agreement  to  ta]i^  iaterest  on  rent  in 
arrear,  does  not  take  away  the  right  of 
distress.    Sktny  t.  Pretim.        Page  245 

2.  Manure  is  assignable  by  the  tenant, 
though  he  thcse^  sofa^ts  himself  to  an 
action.  Bmlmgo  and  anoiher  r.  Ki»g»   246 

3.  Where  tWn Isa  pooviio*  Ifta  lease,  that 
upon  nonpayment  of  rent  by  the  lessee, 
the  term  should  cease,  the  lessor,  and  not 
the  lessee,  has  the  option  of  determining 
the  lease  upon  the  breach  of  sudi  promise. 
JReidrtPemem^'  247 

4.  In  a  breach  of  covenant  on  defendant's 
demise  for  not  J^Tiag  title  to  demise  for 
the  whole  of  the  term  demised,  wherehy 
plaints  sssyife  oC  tba  leaaa  wm  evid- 
ed»  and  plakntiii  put  t«  costs  in  an  aiition 
agunst  him  by  such  assignee  for  sa«h  evic- 
tion, plaintiff  must  shew  who  evicted  the 
asngnee  ;  and  merely  stating  that  a  third 
person  wat  sdsed i&fee oflbe  premises; 
and  that  the  assignee  was  evicted  generally, 
is  not  SttffidenU  Semb/e.  Under  tha  word 
**  demise,"  the  lessee  may  maintain  an 
action  of  coveiuuit  against  Uie  IcMor,  for 


not  having  snfielent  power  to  demise  for 
ths  whole  term,  whereby  plaintiff  was  put 
'  to  ezpence  in  procuxing  a  better  title  Ibr 
wlM>le  term.    Frms^  v.  Skey  mtd  oduts. 

Page  446 

LEASE. 
St  Pleading,  16. 

LEASEHOLDER. 
See  Bail,  47,  48. 

LBQ^nrBE. 

See  EXECVTTOR. 

LESSOR  AND  ASSIGNEE. 
See  AaSIOHEE  07  LeASB. 

LESSOR  AND  LESSEE;. 
See  Landlord  and  Tenant.  Bankruft,  3. 

LIBEL. 

See  Criminal  iNPORirATfoir,  1.    Habeas 
Corpus.    Pleading,  1. 

LIEN. 

A  dyet  has  a  Men  upon  an  artidE  dalivsrcd 
lo  him  to  be  dy«d,  onfo  for  the  particular 
priee  of  dying  that  arliile,  and  nol  fot  his 
geaeval  balance.  BenmUr.Jokmem,    455 

LIMITATIONS*  (STATOTTB  OF). 

Ste  Amendiibmt,  7. 

Subsequent  admisrion  of  having  committed 
a  trespass,  will  not  talte  the  case  oat  of  the 
statute  of  limitations,    fi^tret  v.  Parker. 

249 

LORDS'  ACT. 
Jto  PnisenMu 

LUNATIC. 
See  BaUi,  6K    EjnMTFMftMT,  28. 

MAGMVRATBS. 

See  Justices  of  Peac&    Mandamus,  13. 
Notice  or  Action. 

MAJOR  OF  TOWER. 
SetAmtMTy  2. 

MALFBAZANCE. 
See  MASTBik  anaS.  2.   , 

MALICI0VS  FIfiSKUTION. 
SieeVuMmUiy  15. 
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MANDAMUS. 
See  iNsncTiON,  1, 2.    Parish  amd  P.  1. 

1.  Tlie  Court  of  King's  Bench  will  not  in- 
terfere by  numimmmt  to  compel  a  court  of 
inferior  jurisdiction  to  grant  a  new  trial 
in  a  cause  before  it,  in  which  alleged  in- 
ju^oe  has  been  done  to  one  of  the  parties. 
Expmrte  Morgan.  Page  250 

2.  Mamdammt  granted  to  the  oommisskmers 
of  an  indosuro  act*  to  inquire  if  there  is 
any  modus.    Atton.  251 

3.  in  a  motion  for  a  uMiutoMtf  the  court  will 
not  grant  tiie  wift  where  discretion  was 
giren  to  tiie  commissioners  and  they  had 
exerdsed  it,  and  no  ground  be  shewn  that 
ther  hafe  done  U  wrongfiiUy.  **  ShaU 
and  may*'  are  osdy  impeimttfe»  when  the 
cause  is  for  the  public  good  or  benefit. 
«  Ezdiange*'  imports  eqiulity  of  intersst. 
Aar  ▼.  Qmmitiiomen  ^  tke  FUchmM  /«- 
clonm*  251 

4.  Mmdtmma  refused  to  be  directed  to  a 
dean  to  licence  a  second  curate.    Amn. 

253 

5.  Mwimmt  lies  to  clergyman  to  replace  a 
clerk  of  the  parish.  The  afidavit  for  the 
fluuMfaMiM,  should  state  that  the  deik  was 
appointed  for  life>  but  it  is  not  absolntely 
necessary.    Awm,  254 

6.  A  wtminm  to  the  archdeacon  to  swear 
in  the  ^luuhwardeuy  dulyelected,  abso- 
lute in  the  first  instance.    Anm.        254 

7.  If  one  psrish  oflioer  applies  for  a  mmitt- 
nms  agslust  another,  to  concur  in  rate,  yet 
writ  must  be  agdnst  both,  as  well  against 
the  applicant  as  the  other.    Anem.       254 

8.  Mamdamut  to  the  churchwardens  to  deli- 
ver a  vestry  book  to  the  Tcstry  derfc,  re- 
fosed.    Anon.  255 

9.  Mandamut  to  deliver  up  the  keys  of  a 
church,  refosed.   Amen,  255 

10.  Rule  nisi  for  a  mandanmt  to  pay  poor 
rate,  though  defendants  had  had  distrain- 
able  goods,-  it  being  sworn  that  the  goods 
were  fraudulently  seaed,aad  that  the  parish 
would  be  driven  to  try  an  action  on  the 
groand  of  the  firsnd.  Rest  v.  Tke  C^n^amf 
of  the  Proprietare  of  MargtU  Hmrbenir,  256 

11.  The  court  refused  to  fix  any  day  for  an 
election,  oatLmmuUumus  they  left  it  to  the 
proper  officer.  Rtx  v.  Tke  Mojfor  ^ 
Bridgwater,  256 

12.  Court  will  grant  rule  absolute  in  the  first 
instance,  where  a  mayor  holds  over,  or 
where  actual  vacancy  occasioned  by  death. 
Bex  r.  Mayor  of  Tntro^  257 

13.  Mandamue  to  magistrates  to  summon 
person  for  not  paying  poor  rates.    Anon, 

14.  JToiii^DMif  to  dismiss  an  appeal,  refused. 
Rex  V.  Jatttfosf  «f  Wme.  257 

MARKSMAN. 
&e  Bail,  37, 38. 


MARSHAL. 
Set  RjM.  GBJf.  4. 

MASTER  OP  CROWN  OFFICE. 
&tRE0.6Ey.  6. 

MASTER  AND  SERVANT. 

&«EviDBNCBy4. 

1.  In  order  to  maintain  an  action  for  seduc- 
tion, the  draghter  must  be  the  lather's 
servant;  and  though  he  receive  part  of 
her  wages,  and  Mhe  is  under  age,  yet  if 
she  is  not  his  servant  he  cannot  mamtain 
the  action.     Oar  v.  CUatht.         Page  260 

2.  Master  liable  for  accident  in  consequence 
of  chain  stay  of  cart  breaking  when  horse 
ran  away,  and  damage  was  done  for  his 
negligence  in  not  having  the  tackle  good. 
JTeM  v«  Lmtrenee,  262 

MAVOR. 
See  Mandamus,  12.    Quo  Wareamto,  6. 

MAYOR'S  COURT. 
See  Foreign  Attachment. 

MEMORANDUM  TO  DECLARATION. 
Sec  New  Trial,  7. 

MERCHANTS. 
See  Bitis  op  Exchange,  1 1 . 

MESNE  PROFITS. 

See  TtLBBTAW. 

MISDEMEANOUR. 
See  Certiorari,  1. 

MISDESCRIPTION. 
See  Bail^  14. 

MISJOINDER. 
See  Plbadiro,  27,  36,  43. 

MISNOMER. 

See  AVATEXBNT,  4.       ATTACRVBNT,    1. 

Bail^  13.    Pleaduig,  33.    Process, 
1,7. 

MODUS; 
See  Mandamus,  2. 

MONEY  HAD  AND  RECEIVED. 
The  plaintiir,  to  recover  his  share  of  a 
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stake  from  a  stakc-liolder,  miut  skew  kis 
C3cact  proportioQ.      Hobstm  v.   Andrade- 

Page  263 

MONEY  LBNT., 

5'««  Pleading,  27. 

MONEY  PAID  INTO  COURT. 
See  Bail,  1. 

MONOPOLY. 
See  Criminal  Information,  2. 

» 

MORTGAGOR  AND  MORTGAGEE. 

Rule  granted  for  deliTeriog  up  mortgage 
deeds  on  payment  of  debt,  interest,  and 
costs,  in  an  action  of  covenant.    Amm, 

264 

MOTIONS. 

Set  Affidavit,  2.    Ik^uiry,  1.     Reg. 

Gbn.  27. 

1 »  A  rule  once  disposed  of  after  fall  argu- 
ment, cannot  be  opened  again  upon  a  sug- 
gestaou  that  new  matter  has  smce  come 
to  the  knowledge  of  (he  party,  which 
would  alter  the  decision  of  the  court. 
PkUUjm  V.  Weymem,  26S 

2.  The  court  will  not  grant  a  second  rule  to 
set  aside  an  award,  when  a  rule  for  that 
purpose  has  already  been  discharged.  In 
re  Hdlyer  and  Snook'  265 

3.  The  court  will  not,  at  the  close  of  the 
term,  grant  a  rule  nisi  to  shew  cause  at 
chambers,  where  the  party  coidd  have 
come  earlier.    Anon,  266 

MUSIC  MASTER  OF  CATHEDRAL,  &c. 
See  Evidence,  4. 

NAVIGATION  ACT. 
See  FiSHEftT. 

NEGUGENCE. 
See  Master  and  Sertant,  2. 

NEW  TRIAL. 

See  Amendment,  6.      Evidence,  2,  3. 
Mandamus,  1.    Warranty. 

• 

1.  A  client  is  bound  by  the  conduct  of  his 
advocate,  and  the  court  will  not  grant  a 
new  trial,  on  the  ground  that  the  witnesses 
were  not  examined  by  counsel,  according 
to  the-  request  of  the  attorney.  Hall  v. 
StotAard,  267 

VOL.  II, 


2.  An  admission  by  jurymen,  made  after 
they  have  separated,  though  on  the  day  of 
trial,  is  not  a  sufficient  ground  for  a  new 
trial.    Daoix  v.  Tt^lor,  Page  268 

3.  New  trial  granted  on  terms  that  costs 
should  abide  the  event,  where  verdict  of 
jury  was  perverse.  Hodgsonr.  Barvis.  268 

4.  That  indictment  for  perjury  found  agtunst 
witnesses  who  gave  evidence,  is  no  ground 
for  court  to  grant  new  trial.  Potty.  Par- 
ker. 269 

5.  New  trial  for  defendant,  on  affidavit  of 
surprise,  and  on  terms.  Greatwood  v. 
Sims.  '  269 

6.  Where  an  issue  was  from  Chancery,  tlie 
motion  for  a  new  trial  may  be  made  in 
this  court,  the  judge  on  the  trial  having 
giveii  leave  to  move.  Hokecrtky  v. 
Richards.  270 

7.  New  trial  granted  on  payment  of  costs 
where  plaintiiF  was  nonsuited,  on  the 
ground  that  there  was  no  special  memo- 
randum, and  the  writ  was  not  in  court  to 
prove  the  commencement  of  the  action, 
and  the  cause  of  action  accrued  after  first 
day  of  term.    Smithv.Otfi  271 

8.  Contradiction  of  witnesses  is  not  alone  a 
sufficient  ground  for  a  new  trial,  although 
the  judge  directed  the  jury  contnuy  to 
thehr  finding.    Sprague  v.  A/ickell.       271 

9.  Defendant  cannot  move  to  enter  a  non- 
suit, unless  leav€  be  given  at  the  trial,  and 
can  move  only  for  a  new  trial.  But  if 
the  judge  refosed  leave  at  the  trial,  be- 
cause he  thought  it  would  be  unnecessary, 
he  will  put  the  party  on  the  same  footing 
as  if  Uie  leave  had  been  given  at  the  trial. 
<%tfeiv.JfyaN.  271 

10.  When  a  bill  of  exceptions  has  been  ten- 
dered, the  court  will  not  grant  a  motion 
for  a  new  trial,  unless  the  bill  of  excep- 
tions has  been  abandoned.  Semble,  A 
couveyasce  of  land»  in  order  to  give  a 
qualification  to  sport,  is  valid,  and  con- 
veys a  quaUfication*  Doe  dem^  Roberts  v. 
Soberis.  272 

11.  Alter  a  verdict  for  the  defendant  in  a 
penal  action,  the  court  wiU  not  grant  a 
new  trial  where  the  verdict  was  contrary 
to  the  judge's  direction,  and  founded  on  a 
misuke,  if  there  has  been  no  misconduct 
inthejivy.  Rstnston  v.  EUeridge.        273 

12.  ViThere  lands  were  granted  in  the  occu- 
pation of  a  particular  person,  who  had 
been  dead  two  years  befbre  the.  making  of 
the  mnt^  and  the  jury  found  that  the  in- 
tention was  to  grant  certain  lands,  but  the 
words  were  not  sufficient  to  express  that 
intention,  the  court  held  the  verdict  right. 
When  extrinsic  evidence  is  admissible  to 
explain  a  deed.    Beaamemi  v.  Field.    275 

13.  Affidavits  of  (resh  /acts  are  not  In  gene- 
ral admissible  in  criminal  cases,  on  a 
motion  for  a  new  trial,  unless  there  ww 
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fome  tarnrlse  on  the  defendant  at  the 
trial.  AlBdaTlU  of  th«  death  of  a  ponon 
may  be  leoeiTed  to  acconnt  for  hit  not 
being  evandiied.  Tki  King  v.  BtmHich 
and  atkert.  Page  278 

14.  nwogh  the  court  wiO  not  grant  a  new 
trial  on  an  indictment,  where  the  Terdict 
waa  giren  for  the  defendant,  jet  it  will 
stay  3ie  entry  of  jodsment  on  a  former 
rerdict,  to  prevent  the  plea  of  mitre /hi* 
aegadt  on  a  irah  trial.  JEexv.  InhabUanU 
«/9rMdiW9rtk.  282 

NEGLIGENCE. 
See  PiSADiNOy  17.    Master  and  Sert. 

NIL  DEBET  (PLEA  OF). 

See  IKBBOULARITT,  8. 

NON  EST  FACTUM. 

See  COTBMANT.     SST-OFF. 

NONFEAZANCE. 
See  Pleadieg,  17. 

NONJOINDER. 
See  AMnrXUEHT,  1.    PLEADING,  40. 

NON  PROS. 
See  Apfbarakce,  4.    Poundage. 

Before  the  defendant  can  sign  Jndgment  of 
lum  pros,  he  must  take  out  a  mle  to  re- 
ply, as  of  the  term  in  idiich  the  judgment 
is  signed  i  but  where,  after  repeated  ap- 
plications made  to  him  for  the  rqiKcation 
without  effect,  and  after  orders  obtained 
for  time  to  nbply,  the  defondant  rigned 
judgment  of  MM  pfw.  wiihoat  taking  out 
a  mle  to  reply  as  of  the  term  in  which 
judgment  was  i&gned,  the  court  refused  to 
set  aside  tne  proceedings  otherwise  «h«n 
on  the  terms  of  the  costs  being  costs  in 
the  cause.    Bfok  ▼.  Imprente,  283 


NON  RESIDENCE  (ACTION  FOR). 
See  VsirVE,  7. 

NONSUIT. 
See  AmSXSMEMT,  7.       JVDGMBIIT,  I,  2. 

New  Trial,  9. 

NOTICE  OF  ACTION. 

See  Turnpike  Act,  ^ 

A  magistrate  is  entitled  to  notice  of  action 
under'the  24  €ko.  2,  c  44,  s.  1,  when  he 


acts  as  a  magistrate,  though  wliat  he  does 
is  not  strictly  within  the  scope  of  his  of- 
6oe.    Bird  t.  Omtstdn.  Page  459 

NOTICE  OF  BAIL. 
See  BAa,  15, 16,  19,  25  to  33,  69. 

NOnCE  IN  EJECTMENT. 
See  Ejectment,  3  to  10,  &c. 

NOTICES  FOR  OTHER  PURPOSES. 

See  Bills  of  Exchange,  3.  Inquiry. 
iRRBGULAmmr, 5.  PRocBfl8,l,7.  Sure. 
TT.  Indemnity,  2.  To  Quit,  »ee  Evi- 
dence, IS. 

NUISANCE. 

^^IRDICTKEVT; 

NUL  TIEL  RECORD. 

See  AMEVDMBJfT,  5. 

OFFICE  (SALE  OF). 

The  oftee  of  fnrate  secretary  do^  not  fall 
within  tkie  *sMw**"g  of  tlM  5  &  6  JSAo.  6. 
So  an  as^gnment  of  all  oflioes  wlueh  the 
defendant  might  aeqiiivs*  in  legal»  tt  it  will 
be  taken  to  meaa,^of  aU  offices  that  may 
be  legally  assigned.    HeKrrmgtm  t.  £1^- 

OFFICER. 

See  Constable.  —  Parish,  ue  Manda- 
mus, 7. 

ORDER  OF  JUDGE. 
See  Bail,  20.    Pleading,  3. 

ORDER  OF  SESSION. 

The  binding  an  apprentice  to  ^fime  ronrri  is 
Toid.  Where  ornly  one  qpenion  is  sub- 
mitted to  the  Coart  of  iHng's  Bench  by 
the  sessions,  the  oomt  will  not  consider 
any  other  qnesUons.    Bex  r.  GyiUford. 

2M 

ORIGINAL,  PROCEEDINGS  BY. 
See  Costs,  3. 

OVERSEERS. 

1.  A  commitment  Wider  59^  <?.  8,  c*  49,  s,  1, 
of  the  late  orerseers,  for  not  ddiveriqg  np 
the  parish  books,  sfaonM  specify  what  the 
books  are.     Oreifer  r.  Fnrrester.  286 

2.  Overseer,  who  has  been  committed  for 
not  ^eliTelrin^  Ids  account,  and  paying 
over  the  bedance  due,  may  be  dischaiged. 
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'  iflMhAvebeeonielHutkrvpCaBd  obtaiiied 
lus  certificate,  altbovg^  ke  beeme  bftnk- 
rqpl  bfifore  the  oqiiration  of  the  year  for 
which  he  atfted.  MeM  r.  Tkekeff  overseer 
of  the  pariah  oiHmri^^  Demukire. 

Page  286 

PAPER  BOOK. 

I 

51m  iR&SQULARirr,  12. 

PARISH  AND  PARISHIONER. 
Ste  Mandamus^  7. 

1 .  A  parishioner  has  no  right  to  inspect  pa* 
rish  boolcs  for  the  purpose  of  gaining  in- 
formation which  may  be  usefol  to  him> 
with  a  Yiew  to  support  his  claim  to  ad  es- 
tate in  the  parish,  and  therefore  the  court 
refiised^a  mamCmitvt  for  that  purpose.  TAe 
Xing  r.  Sikal^ece  and  others,  288 

2.  Rule  for  an  inhabitant  of  a  parish  to  in- 
spect the  pfortsh  books,  may  be  absolute 
in  the  first  instance,    jhum.  290 

PARISH  BOOKS. 
See  OrcRSBBSS. 

PARTteS  TO  ACTION. 

See  PABTlt«RS,  2.  E/BCTilV!CT,  1,  2. 
SBTTflfO  ASfDB  PBOCBBDINOS,  1.  TRES- 
PASS, 1,  2. 

A  party  caaaot  be  both  plaintiff  and  defend- 
ant in  an  action  at  law;  and  therefore 
where  plaintiff  sued  as  exefotor,  and  de- 
fendants pleaded  that  the  promises  in  de- 
claration were  made  jointly  with  plaintiff, 
the  court  bekl  this  a  good  plea  in  bar  of 
the  action.  A  plea  in  abatement,  in  pro- 
ceedings by  bill  in  the  K.  B.  concluding 
with  prayer  that  declacation  be  quashed, 
is  bad.    Mcffiaii  ami  another,  Executora  of 

:    FopUing,  r,  f^tm  MuUiagem  mod  oihera* 

539 

PARTNERS  AND  PARTNERSHIP. 

See  Bills  op  Exchange,  2, 3, 1 1 .   Eject- 
ment, 12.    Pleading,  37. 

1.  If  an  indenture  of  partnership  for  a  term 
of  yeara-  contains  a  proviso,  that  either 
party  may,  if  he  be  deairous  of  quitting 
the  trade,  determine  the  paitnenhlp  by 
giving  six  months  notice ;  ne  cannot  dis- 
solve  th9  partnership,  and  then  set  up  a 
trade  eisewhere,  hut  must  either  continue 
the  partnership,  or  entirely  give  up  such 
trade.    Caapetr,  WaiUngtm,  451 

2.  The  paywMt  of  money  to  defendant's 
use  by  a  softrenT  partner,  out  of  his  sepa- 
rate property,  after  (he  bankruptcy  of 


ids  partner,  in  pursuance  of  a  eontract 
made  before  the  baakruptcyy  may  be  sued 
for  in  the  name  of  the  solvent  partner 
only,  without  joininff  the  assignees  of  the 
bankrupt  paitnef.  And  where  the  plain- 
tiff and  the  bankrupt,  before  the  bank- 
ruptcy, bdng  partnership  brokers,  dfect- 
ed  an  Insurance  for  defendants,  and  the 
receipt  of  the  premium  was  acknowledged 
in  the  policy  at  the  Ume  of  effecting  such 
Insurance,  but  which  was  not  in  fact  paid 
until  after  the  plaintiff's  partner's  bank- 
ruptcy, by  the  plaintiff^  out  of  his  own 
separate  property,  the  principal  insured 
was  held  liable  to  the  s<dyefit  partner  only. 
T%ekher  t.  Shepherd  tmd  oihert.    Page  652 

PAUPER. 
See  Sessions. 

PAYMENT. 

A  direction  by  a  debtor  to  his  bankers,  who 
were  indebted  to  him  in  a  larger  amount, 
to  place  to  the  credit  of  his  creditor  (who 
was  a  debtor  to  the  bankers),  for  goods 
sold,  a  sum  of  mooey,  eo  as  to  make  the 
same  as  a  bill  at  one  month,  whidi  the 
bankers  consented  to  do,  but  who  only 
considered  it  as  a  payment  to  be  made  at 
a  future  day,  does  not  amount  to  a  pay- 
ment ;  and  m  a  case  of  this  nature,  where 
the  bankers  became  bankrupts  before  the 
day  on  which  the  credit  would  expire,  it 
was  held  the  debtor  was  not  discharged 
by  such  payment.  Pedder  and  others  v. 
Wiatt  and  amther,  619 

PEDLARS. 
See  Hawkbbs  and  Pedlars. 

PENAL  ACTION. 

See  NEwTrIAL,  11.    SETTING  aside  PRO- 
CEBDINQS,  1.     VEMirB,  7. 

PERFORMANCE. 
See  Pleading,  43. 

PERJURY. 
6toNKwTBiAL,4.    View. 

PETITION. 
See  Reg.  Oen.  28. 

PLEADING. 

5mBaILB0ND,2.    DsCLARATIOtf.  ElXCT- 

xent,  7, 9.  Evidence,  6.  Interest, 
2.  Ibrbgularity,  8.  New  Tbial,  7, 
14.  In  EquiTT,  m«Rbg.  Gen.  29.  Set- 
OFF,  2.    Replevin. 

1.  The  declaration  havhig,  in  the  first  and 
SC2 
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McoAd  coHoU,  alleged  '*  the  compotlng 
and  iwblaBbuig  of  two  libds/'  the  defead- 
ani,  in  hia  |3eai  of  }iistificaUoa»  slated 
**  tlial  the  libels  ao  net  forth  were  one  and 
the  same  anppoaed  libel,  and  not  other  or 
different  tnppoaed  libels;"  held  on  de- 
murrer, that  the  pleas  were  bad  on  this 
gnmnd.    EJmtmtb  v,  ff'alUr  mid  amUkn. 

Page  291 

2.  If  a  defendant  obtains  leare  to  amend  his 
pleadings  on  payment  of  costs,  it  does  not 
seem  to  be  a  neosssary  term,  under  the 
worda '  nsnal  terms,'  that  he  should  be  pre- 
pared to  go  to  trial  at  the  ensuing  sittings 
after  the  then  term* 

3.  After  the  defendant  had  obtained  an  or- 
der for  staying  proceedings,  upon  paying 
the  debt  and  coats,  which  had  been  taxed, 
and  haying  afterwards  abandoned  the  or- 
der, he  pleaded  a  Judgment  recovered ; 
the  court  held  that  the  phuntilTwaa  at 
liberty  to  sign  judgment,  the  plea  filed 
being  a  iraud  upon  the  judge's  older. 
HiU  Y.  DybaU.  298 

4.  A  general  demurrer  must  be  delivered ; 
OKog  will  not  do  i  and  the  plaintiff  may 
sign  judgment  when  it  has  been  only  filed. 
TVoy  r,  Chamjmeffu  295 

5.  The  plea  otplene  admixbtraoU  must  be 
deUvered|  and  not  filed.    KaU  ▼.  MmUL 

295 

6.  Rcplerin  plea  hi  bar,  ^'  that  long  before 
the  said  time  when,  &c.  to  wit,  on  &c.  at 
&c.  defendant  demised  the  locut  in  yvo  to 
plaintiff;"  and  repfication,  "  that  long 
before  the  said  time  when,  &c  to  wit,  on 
&c.  at  &c.  defendant  did  not  demise 
wun/o  «i  firmn"  on  demurrer,  that  the 
replication  contained  an  immaterial  tra> 
verse  and  negative  pregnant :  held,  that 
the  w«>rds  «  before  the  said  time,  Ac." 
were  the  material  part  of  the  traverse ; 
and  proof  of  a  denuse  at  any  time  before 
the  distress,  would  maintain  the  action ; 
and  that  the  day  and  place  subsequenUy 
mentioned  were  immaterial ;  and  that 
conaeqaently  the  replication  waa  suffident. 
pi^v.  CoiUr,  296 

7 .  The  allegation  of  a  right  of  common  for 
all  the  party's  cattle,  kvmt  and  cmektmit 
is  supported  in  evidence,  although  the 
common  is  not  snttoent  to  feed  all  the 
cattle  for  any  length  of  time.  Wmu  v. 
/Fan/.  297 

R.  The  plaintiff  mav  suggest  breaches  in  an 
action  on  a  bond  (8  and  9  IKffi.3.  c.  11, 
s.  8,)  at  the  conclusion  of  his  replication. 
Humphrey  v.  Righy.  298 

9.  Where  a  declaration  contained,  beddes 
the  usual  money  counts,  the  mdebiUOm 
and  quantum  mendt  counts,  for  work  and 
labour  as  an  attorney,  and  two  aimilar 
counts  for  work  and  labour  geneially,  the 
coart  referred  it  to  the  Master  to  strike 


>ottt  the  latter  for  snperflnity,  bdbve  the 
isMM  was  made  up.     GmUi  r.  Skaw, 

Page  299 
•10.  It  ia  not  necessary  to  aet  out  the  date  of 
abiU,  Ito  delivery  IS  lis  date;  and  it  is  a 
suAdcnt  averment  of  nonpayment  of  a 
bill  accepted,  payable  at  A.  H.'s,  to  stete 
that  It  was premted  at  their  house,  with- 
out shewing  it  was  to  him.    Oilea  v.  Bmme, 

300 

11.  nea  of  distress  taken  to  action  for  use 
and  occqpatkm,  no  answer,  nnleas  stated 
how  long  retained,  or  that  it  was  legally 
taken.    Demnr,  Bdamndt,  301 

1 2.  Plaintiff  in  ^ieetment  permitted  to  amend 
his  declaration  on  payment  of  costs,  by 
adding  a  new  count  on  another  demise, 
after  three  terma  had  elapsed,  and  the  roll 
had  been  made  up  and  carried  in.  Dot  on 
dem.  of  Beaumaui  v.  jirmiiagt.  302 

13.  Amuw^uU  on  several  promises.  Plea  to 
the  whole  declaration,  that  a  pipe  of  wine 
waa  given  in  satisfiiction  of  the  cause  of 
action,  held  bad  on  special  demurrer. 
HwMJmm  V.  Tmkimrdim  mnd  amaiker,     303 

14.  'The  taking  a  debtor  in  czecntion  on  a 
judgment,  may  be  replied  to  a  plea  of  set- 
off on  such  judgment.     Taylor  v.  Wat^t. 

303 

15.  Falsely,  maliciously,  and  without  any 
probable  cause,  procuring  the  warrant  of 
a  jnstioe  to  seaioi  the  premiaesy  and  ap- 

grehend  the  person  of  ^.  on  suspicion  of 
lony,  and  thereby  causing  his  premises 
to  be  searched  and  Ids  person  imprisoned. 
Is  properly  the  sidtject  of  an  action  of  the 
case,  and  not  trespass.  A  positive  oath, 
that  a  felony  la  actually  committed,  is  not 
necessary  to  justify  a  magistrate  In  grant- 
ing his  warrant  to  search  the  premises  and 
apprehend  the  person  of  a  party  suspected 
of  felony ;  and  thoagh  it  may  be  trespass 
in  the  magiatrate  to  grant  an  DIegal  war- 
rant, yet  an  action  on  the  case  may  be 
supported  against  the  person  who  comes 
and  procurea  such  warrsnt  to  issue,  if  it  is 
done  maUdottsly,  and  without  reasonable 
or  probable  cause.  Sbee  v.  Swuik  (in  rr- 
ror).  304 

16.  A  declaratioa  in  covenant,  at  the  suit  of 
the  executor  of  a  termor,  fbr  a  breach  of 
covenant  after  the  death  of  the  termor, 
should  state  the  termor's  mterest  and  titie 
in  the  premises  $  and  where  a  dedariition 
stated  timt  A.  B,  demised  premises  to  the 
testator  of  the  pUintiff  -(vts.  the  termor, 
without  suting  that  A.  B,  waa  aciaed  in 
fee^  or  of  any  other  eatafte),  and  that  the 
pUintiTs  testator  demised  them  to  C./>. 
and  stated  a  breach  of  covenant  after 
plmntiTs  testator's  death,  it  was  held  bad. 

Where  a  lessee  has  po«er  to  renew  his 
term,  upon  giving  six  months  notice  of  his 
intention  b^ore  its  ex]d|utlon>  and  upoa 


INDEX  TO  THE  PRINaPAL  MATTERS. 


74a 


hit  prepariiig  a  fieah  lease,  &c.  be  eamiot, 
tbouffh  he  give  notice  of  such  hie  inCentiou, 
demiae  the  preniies  to  Another  party  be- 
yond tb0  expiraiinn  of  the  fint  term,  mi- 
:leds  he  prepare  such  fresh  lease,  and  get 
.  it,  or  endaaTOur  lo  gel  it  eiecnted. 

An  eiecutor  of  a  lessor^  tenant  from 
year  to  year,  may  declaie  for  a  breach  of 
covenant  in  a  leMe  for  twen^-one  years, 
.  granted  by  the  lessor,  though  the  breach 
.  was  opmmitted  after  the  lessor's  death. 
iXtfOoy,  Executor  of  Ihtma,  v.  Mmekretk, 
Administrator  olSMfy^  Assignee  oiSMfy, 

Ptage  461 

17.  In  an  action  agsintt  an  attomey  for  non- 
.  feaxance,  in  not  looking  sufficiently  into  a 

title,  it  is  sufficient  to  state  that  he  was 

.  retained  as  attorney,  without  stating  the 

cousiderstiott.    If  diligence  would  have 

.  been  ineffectual,  the  defendant  must  prove 

it.    If  decUration  state  the  defendant  was 

an  attomey  of  a  particular  court,  the  plain- 

Uil  mu»t  prove  it,  though  the  defendant 

put  in  his  plea  as  such.    Btmnte  y.  DigfJet 

.tmdamtktr^  311 

18.  An  avennent  in  an  indictment  for  Ibrri- 
blo>  entry,  merelv  that  the  prosecntor  was 
'*  seised,"  is  sufficient  to  found  an  appli- 
cation for  a  writ  of  restitution ;  and  it 
need  not  be  shewn  by  prosecutor  that  he 
stUi  .continues  seised.  Be»  v.  DUUm  antf 
otkert,  '  314 

19.  IVespasB  for  driving  against  plaintiff's 
cart  i  it  is  an  immaterial  allegation  who 
was  riding  in  it.    Hvumrd  v.  Peett.      315 

20.  The  first  count  of  a  declaration  in  cove- 
nant,, for  not  performing  an  awud,  by 
paying  money  awarded ;  second  count, 
for  revoking  power  of  arbitrators.    Plea 

'  to  first  count,  revocation  by  deed  of  the 
authority  of  the  arbitrators  before  they 
made  their  award  :  held  on  demurrer,  that 
thb  plea  was  a  sufficient  answer  to  the 
breach  of  covenant.  The  second  count 
was  on  demurrer  held  sufficient,  on  the 
ground  that  an  allegation,  that  the  defend* 
ant  by  diced  revoked  the  arbitrator's 
power,  imported  an  effectual  revocation, 
and  therefore  imported  that  the  arbitra- 
tors had  notice  of  the  revocation.  Martkt 
Executor  of  Af'm.<Mtt/ki»>v.SW/etf.  316 

21.  Counsel's  signature  tp  plea  must  dis- 
tinctly appear  at  the  foot  of  the  plea,  as 
well  as  in  the  rule  to  plead  several  mat- 
ters.    Ora$U  umdfAhtn  T, •        319 

22.  Where  there  is  a  special  agreement,  and 
it  is  conditional,  the  plaintiff  must  dedare 
specially  \  and  if  the  plaintiff  affirms  that 
the  agreement  was  cancelled,  he  must 
prove  that  it  was  acquiesced  in  by  the  de- 
fendant.   Dans  V.  NichoU.  320 

23.  Debt  on  a  bond  given  to  plaintiff  as 
jU^asurer  of  a  friendly  society.    Plea  that 


the  rules  of  the  aodety  had  not  been  duly 
confirmed  at  sessions,  pursuant  to  33  O.3. 
c.  54  ;  held,  upon  demurrer,  that  the  plea 
washed.  Janet ▼.  IFmMm.  Page 322 
24.  Though  the  original  action  was  for  da- 
mages. It  is  not  demurrable  in  a  replica- 
tion in  scire  fadttt  against  b^l  to  pray  Jndg- 
ment  of  debt  and  damages,    ibe  ▼•  Boe 


25.  A  plea  ;Mit  iCsrr<ei»  caafteMance,  of  a 
lease  by  one  of  the  lessors  of  the  plaintiff, 
is  bad  on  general  demurrer,  and  the  coort 
would  not  give  leave  to  amend.  Doe  ex 
d/BBU  Byney,  Brewer.  323 

26.  A  contract  to  satisfy  a  debt,  by  praviding 
a  cargo  of  wine,  must  be  dedaied  on  spe- 
cially;  and  an  aetkm  will  not  tie  for  the 
old  debt.    Heppep  Executor,  v.  ^^wtmdt, 

324 

27.  Ingeneral,  asaigneea  of  a  bankrupt  can* 
not  lend ;  but  as  they  may  lend  under  cir^ 
cumstances  by  the  5  O.  2,  c  30,  a.  32, 
counts  may  be  joined  for  debts  dtte  to  the 
bankrupt,  and  for  money  lent  by  the  as- 
signees as  such.      Bkhetrdmm  ▼.  Gr{gm, 

325 

28.  Covenant  not  to  release  a  bond  assigned 
bv  defendant  to  plaintiff.  Breach,  that 
plaintiff  commenced  an  action  in  the  name 
of  defendant  against  the  obligor  $  and  that 
defendant  did  not,  although  often  request* 
ed  so  to  do,  avow  and  justify  tiie  said  ac* 
tion,  but  on  the  contrary  thereof  executed 
a  release  to  the  obligor  of  all  actions, 
bonds,  &c.  by  reason  whereof  tiie  plaintiff 
was  hindered  from  recovering  the  princi- 
pal and  interest,  his  costs  and  other  ex- 
pences:  upon  special  demurrer  to  this 
breach  it  was  held,  first,  that  the  averment 
of  request  was  unnecessary,  and  that  it 
therefore  required  no  oenne,  inasmuch  as 
it  appeared  that  the  defendant  bad,  by 
executing  the  release,  disabled  h'miself 
from  bringing  any  action  npoo  the  bond. 
Seoondly,  that  it  was  no  ground  of  de- 
murrer to  the  whole  breach,  that  the 
plaintiff  was  not  entitled  to  recover  the 
spedal  damage.  AiMry  v.  Brwkrick,    329 

29.  Q«*  If  a  plea  of  pUintifl's  bankruptcy 
since  last  continuance.  Is  a  dilatory  plea, 
or  a  plea  in  bar.  Qm.  If  such  a  plea  should 
not  set  out  proceedings  in  the  bankruptcy 
speclaUy,  and  that  the  plaintiff  was  a  tra- 
der,   /far/ityv.  DUem.  561 

30.  If  a  deoUntion  amended  in  the  same 
term  aa  delivered,  though  afler  a  rule  to 
plead  be  given,  it  is  not  necessary  to  give 
a  ficeah  rule  to  plead  ^  though  if  it  is 
amended  in  a  subsequent  term,  a  firesh 
rale  is  necessary.    Barry  v.  Lord  Rodmeg* 

31.  Where  bill  declared  on  was  ''  for  value 
received  by  R,  H,**  and  the  one  produced 
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wu  lor  Yftliie  ttewnA  gtafenllyt  held  a 
&tol  Tarbnee.    Uigkman  r»  FHmrmt, 

Pan  333 

3S.  The  dcfeodaDt  caanoc  give  In  endnce 

UlegalitT  in  the  oonaidenUkMi  of  a  bond, 

■nlaw  ha  pleads  nedally.     Hmnmr  r. 

itetf.  334 

33.  When  the  fdafaHiff'a  name  waa  stated 
In  commencement  of  dechuratfon  to  be 
Jmmm  TM  IMcMm,  and  thft  dsiondant 
demomd  speeially,  that  the  phdnlUT  was 
named  thronghottt  hi  the  subeeuiicnt  part 
of  the  decbntlon»  ^  said  JeaMv?  onlf,  it 
was  held  snflcient^  beeaase  mm  emmka, 
hut  that  <<ratf"  was  part  of  the  mmame. 
MtfeMw  ▼.  OUUfc  335 

34.  If  a  special  sham  plea  he  so  framed  ea 
to  vsiidsr  It  expedient  for  the  plaintira 
atiomej  to  consnlt  oonaael,  the  eomrt  will 
permit  the  plaintiff  to  sign  Judgment  aa 
]brwnatofnplea»  and  make  the  detad* 
ant  er  his  attomej  pay  the  coats.  Skml^ 
holi  r.  Bertkamd.  335 

35.  A  naral  aaveement,  aiving  time  to  a 
pftadpal  ohUgor  of  a  bond,  eannot  be 
Reeded  at  hiw  as  a  defence  of  the  suetj. 
bmtjf  tmd  oUm$  ▼•  Prmdergau*  336 

36.  A  coont,  stathig  '*  that  defendant  had 
and  neelTed  Ibr  phinUff  a  som  of  money, 
to  wit,  10«.  to  be  pah!  by  defendant  to 
plaintiff  upon  request;  yet  defendant,  not 
legaiding  Ids  duty,  had  convettedand  dia- 
posed  thereof  to  his  own  uie,"  is  lidd  in 
oiMMfMir,  thoofl^  ookmrably  In  iroMr,  and 
cannot  be  Joined  with  counts  hi  case;  and 
it  is  demnrraUe  generally,  though  the  de- 
murrer goes  only  to  that  particular  count. 
Orum  T.  BiUkr.  343 

37.  A  demand  against  a  surriTing  partner 
as  suryifor,  may  be  Joined  with  a  demand 
due  from  him,  as  if  he  were  solely  liable. 
Goldim§  ▼•  Vmightm.  436 

38.  Where  an  act  of  parliament  hi  the  en- 
acting danseacieateBapower  todo  oer* 
tain  acts,  *<  except  in  the  placea  herein* 
afler  mentioned,'^  and  the  cxoeptkms  are 
only  speciAed  hi  snceecding  dauses,  the 
paity  claiming  under  mxifl^t  derifed  from 
such  power>  need  not  negative  such  ez- 
oeptions* 

where  an  act  of  parliament  prescribes 
n  particolar  remedy  for  an  offence,  it  does 
neeeamrily  take  away  the  parties'  remedy 
by  action;  and  whoe  an  act  prohibited 
otiier  penons  than  tlie  scsTenger  ftom 
carrying  away  dust  from  houses  in  certsln 
places,  under  a  poudtv  of  lOf  •  to  be  re- 
oovered  before  a  magistrate,  it  was  held 
that  the  scaTonger  might  still  hafo  his 
remedy  lor  an  inju^  in  thta  renect  by  ai>- 
tiott*  Qu,  aa  to  what  is  a  snmdent  pro- 
perty in  a  tUngto  maintrin  trofer.  JPhrd 
y.mtd.  582 


39.  A  deetoratlon  hi  cam  i«ahist  an  Earl, 
stating  tiie  Bail  to  have  been  *«  summon- 
ed to  anmmr,"  iaetead  el «« nltached,"  is 
bed.      Amferv.  £eW«/ile£«MdNff. 

Fl«e688 

40.  In  action  of  awiiayiitf  fornae  and  oocu- 
cnpallon  of  Uidghigs  by  ^.  ir.,  deibodanf s 
wife,  at  Ua  rsqpMst,  the  defondant  cannot 
plead  tiiat  A.U.  was  not  his  wife,  as  sneb 
plea  would  asMunt  to  thegenemi  Issae, 
ae  well  aa  tender  an  imnuterfal  issns. 

41.  A  idea,  Jns^r^  slandering  the  plidntlff 
ee  a  Justice  of  the  peace,  of  pocketing 
Ansa  of  prisoners  whom  the  pUtttiff  had 
conTlflted,  shouki  stsle  the  nnnMS  of  the 
parties  eonvlelsd,  and  of  whom  the  plain- 
tiff had  fecehed  Um  flnea.  605 

4S.  Apleaftoadedantionagidnstatenant 
for  not  uMng  premises  hi  hnsbsndBke  man- 
ner, in  repmiiBg  fenees,  &e.on  his  implied 
promiee  so  to  do),  that  the  fences  became 
out  of  repair  by  nalnnd  decay,  and  that 
thsM  waa  not  proper  wood  (Without  spe- 
cUyhig  ii),  wUdi  defendant  had  i%ht  to 
cut  for  repsMng  the  fences;  and  that  the 
pUdnllff  ought  to  have  set  out  itowper  wood 
for  the  purpose  of  icpalrB,  winch  plaintiff 
neglected  to  do,  without  aterring  any  re> 
quest  on  plaintiff  so  to  do,  or  a  custom  of 
the  oounlry  in  this  respect,  Is  bad.  ^Mr- 
JIMv.ureedm.  685 

43.  A  mirioinderof  actkm  amdnst  husband 
and  um,  may  be  taken  adfantage  of  b^ 
general  demurrer.  Mmf  t.  Hmae  tmd 
wye.  697 

44*  A  plea  (to  e  deelarailon  on  bond,  oonA- 
tioned  amongst  otiier  rUngs  for  the  pay- 
ment of  3,0(NM.) ,  that  all  suns  of  money 
whidi  became  due  on  the  bond  were  paid, 
may  be  repHed  to  generally,  byagenend 
demal  of  the  words  of  the  ploi,  without 
asngning  any  special  brean.  fWncr  t. 
Jtfhmtarof  faccntor  of  Af^Misre.  697 

PLENE  ADMINISTRAVIT. 
iS^  PLBADING,r  5.    EuBcinoft.    AnMnffM* 

TnATon^ 

POOR  RATE. 

Set  Mamdamus,  7,  8, 10,  I3i» 

P03TEA. 

Where  the  Jury,  in  an  action  of  debt  oU  9  ft 
3  Edm,  6,  e.  13,  which  gives  treble  Tahie, 
for  not  setting  out  tithes,  fonnd  dasugea 
which  amounted  only  to  the  singie  vahie, 
held  that  the  court  oonid  not  aamnd  the 
jMff/cA,  by  entering  the  Terdict  for  the 
treble  talue.  Stmdford  ▼.  Pmier  ;  end 
MDMT.  Clarke,  354 
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POUNDAGE. 

The  sheriff  is  not  eulHlBd  to  ponndage  on 
execation>  upon  a  jadgment  of  mm  pnu. 
Amm,  Page  353 

PRACTICE. 
Stt  the  re$peetiv9  Dhitkuuf   Passim  j   also 

ABATBMBNTy  4,  5.  ATTOKNBT,  3.  DB'- 
CLAiUTIOMy  ly  2.  iNauIRT,  1.  MO- 
TIONS, 1,3L  Noif  Puds.  Plsaoiwo, 
21.     9rRlftlffO  OCT  PLiSAff,  3. 

PRINCIPAL  AND  AGENT. 

An  auctioneer,  who  delivered  goods  without 
receiTing  the  price  from  the  purchaser, 
was  held  liable,  on  a  declaration  for  not 
giving  a  full  aeteunt  of  the  full  produce 
of  the  goods.    Jinmmv*  SMtm.  353 

noMmsL 

See  Bail»  40»  72.  Commitmbnt,  I. 
Ejbctmbmt,  31.  Inspbction,  1,  2. 
Rbo.  Gen.  4,  6,  14.     Tkiasurbk  or 

COUMTT. 

A  prisoner  is  not  to  be  diachaiiged  under 
Lords*  Act,  where  he  has  before  had  the 
benefit  of  the  general  insolvent  act.    Oa-. 
loishy.LmghertL  *  354 

PRIVATE  SECRETARY. 
Sm  Qmcx,  Sali  or. 

PRIVILEGE. 
See  Arrest,  1, 2>3.   SKrrnro  asibb  Pso- 

CBSD1M04,  6. 

PROCESS. 

See  DeCLABATIOM,  I,  4.     iRRBOULARirr, 

1, 3, 4, 6. 

L  Copy  of  R  #rit  agaloBl  JUbi  SUgftrdt  utd 
notice  at  foot  to  RppSRr  calling  the  defend- 
ant **Johm  Strmtfhrd,  you  are  served,"  dec, 
was  held  to  be  a  variance  of  which  &e  de- 
fendant could  not  avail  himself  on  motion 
to  set  aside  servioe  of  process  for  inregn- 
larity.^  WUeomy,  Stafford.  355 

2.  Joh^  in  the  writ,  and  Jeeepk  in  the  no- 
tice, held  amendable,  and  therefore  a  rule 
to  set  aside  same  for  irregularity  was  re- 
fused.   Ba^geU  V.  Lee*  355 

3.  A  writ  having  a  wrong  return  will  not  be 
uded  by  a  correct  day  being  mentioned  in 
notice  to  appear.    Anon*  ^66 


4.  Date  of  BngUek  notice  in  figures  imma- 
terial. Writ  not  signed  by  proper  clerics 
immateriaL  King's  title  not  material  \n 
writ    AwM.  Psge  35i6 

5.  It  is  not  irregular  to  serve  process  even  after 
11  at  night,  process  not  being  within  the 
rule  as  to  servioe  of  notice,  &c.  before  10 
o'clock  at  mght,  bat  may  be  served  at  any 
time  of  the  night.    Amm*  35/ 

6.  The  sheriff  wiio  knowingly  amrta  a  man 
by  a  wrong  name  is  m  tiespasaer ;  but  if 
he  has  taken  a  bail  bond  he  is  liable  to  an 
attatfhmeRt  if  baU  above  be  not  perfected. 
Bos  ▼.  Sheriff  JAUfoec  357 

PROCHEIN  AMI. 

9iMpy«,  if  the  Court  of  KSag*s  Beiidi  will 
grant  a  rule  for  aneftdent  jwocAdb  «iii<  to 
be  ipiwlnted,  and  aeturity  to  be  ghen  for 
Costa.  Motion  is  too  late,  after  m^viqg  to 
put  Off  trial.    Amen,  359 


PRODUCTION  OP  RECORD. 
See  IrrboulaILity,  II. 

PROHIBITION. 

1.  It  seems  thai  prohibition  will  not  lie  to 
restrain  the  Court  of  Adminlty  lirom  tak- 
ing rogniaance  of  a  suit  instituted  in  that 
oonrt  by  a  mijoritr  of  ship  owners,  as 
agauist  an  indi^ual  owner,  to  restore  tiie 
possession  of  the  ship's  registry,  in  order 
that  she  may  sail  on  her  voyage.    Atmu 

359 

2.  Prdiibition  sranted  to  an  ecclesiastical 
court,  on  behalf  of  the  plaintiff  in  that 
court,  in  n  suit  tok  tithes,  a  Mocfa*  having 
been  pleaded.  Uoj^ard  v.  CmUf/brd,    362 

PROMISSORY  NOTE. 

See  BlLlB  or  BXCBANOB  ani>  Pbomissory 
Notes.    Insoltent  Debtor,  3. 


PUIS  DARRIEN  CONTINUANCE  (PLEA 

OP). 

See  P&lADlKe,  95. 


QUARTER  SESSIONS. 
See  SnsiOlls. 

QUI  TaM  ACTION. 
See  SBTxma  aside  ProcjeEDijios,  2«    « 
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QUO  WARRANTO. 

r 

See  SrSCIAL  Cjab,  2. 

1.  Tbe  rule  u  absolute  in  the  firrt  ioitanee, 
for  an  inipertion  of  the  corporation  books, 
where  a  yw  warrmUo  is  depending.  7^ 
JOmg  r.  IVtmamUam.  Page  366 

2.  Under  particular  circumstances,  the  oonrt 
will  suffer  adisrlaimer  to  be  entered  with- 
out cosU.     The  King  r.  HoU.  366 

3.  Qm  wmrmdo  against  one  who  acted  after 
be  had  resigned,  bj  writing,  bat  irithont 
deed.     Tkt  iOng  v.  Pmfm.  367 

4.  Q^  wmnrnUo  for  ezcrcwiog  the  oAce  of  a 
kutice  of  the  peace.    The  MCktgy.^'^n 

5.  Where  the  relator,  on  an  application  for 
a  fiw  warraaio  information,  is  the  legal 
adriser  of  the  defendant,  and  baa  advised 
him  that  he  was  duly  elected,  the  coort 
will  dischaige  the  rule  for  the  fNo  HMumii- 

.10.    The  lAg  ▼•  Pa^tte,  369 

6.  Retail  baker  is  not  ineligible  at  mayor, 
though  the  officers  of  the  borough  settled 
the  aarize  of  bread  there.    Res  ▼.  Heone* 

S70 

7.  Party  adipitted  to  defend  the  defendant's 
title.  It  is  no  objeaion  to  ^  warranto^ 
that  it  is  a  friendly  proceedmg,  in  order 
that  the  party  might  disclahn.  JUs  t. 
Ih.  MarthaU.  370 

8.  Rule  mH  granted  for  a  oiw  warrmUo, 
where  eontinning  inoompatlDility,  though 
both  offices  held  more  than  6  years.  Rex 
▼.  Lewrenee  w*d  mntiher.  37 1 

RATES. 
SeePooE  Ratbs.    Mandamus,  7, 10. 

RBGOVERIBS  AND  FINES. 
See  Reo.  Oew.  21. 

REGISTRY. 
5^  Prohibition,  1. 

RELEASE. 

See  Bills  of  Exchange,  8.  Landlord 
AND  Tenant,  1,2.  Pleading,  25,  28. 
Warraitt  of  ATTORWBir,  1.  Debtor 
AND  Creditor. 

RENDER. 
See  Bail,  4, 5, 54,  56^  57,  60. 

REMEDY. 

See  Setting  aside  Proceedings,  2. 
Trespass,  &c. 


RENT, 
See  Landlord  and  Tenant,  3.  Barr- 

RUFV,  3. 

REPAIRS. 
See  AffiONBB  OF  LSASB. 

RBPLBVIN. 

See  Pleading,  6. 

The  plaintiff  in  replevin  cannot  plead  in  bar 
a  set-off  to  an  aTOwrv  for  rent  Qu. 
WhoM  an  avowry,  stating  the  pkialiff  to 
have  held  under  a  demiae,  at  the  yeariy 
nntof317/.willM<it  stating  when  the  rent 

waa  payable,  does  not  mean  that  the  rent 
was  payable  yeariy.     Laycoeh  v.  T^s^telt 

PageSSl 

REPLICATION. 
Sm  NoN  Prob. 

RETTUBNS  Xa  WRITS. 
SeeretpecHmketA^vrairtn.   Execution, 

1/2.     SHERIFFS,  2. 

ROLL. 
Ae  Akendhznt,  1. 

RULES. 

To  PLEAD  AND  REPLY,  tee  PLEADING,  21, 

30.— To  BRING  IN  Body.  Sheriff,  3.— 
To  produce  Record,  »ceSTRiRiNC  oct 
Pleas,  2. 

1.  A  rule  at  the  end  of  the  tens  may,  by 
spedal  leave  of  the  court,  be  drawn  np  for 
three  days.    Aiwn.  372 

2.  Rule  for  a  cmtdtitm  obtained  on  Smtwr- 
iMy  and  served  on  the  S4amrdmf  night,  the 
term  ending  on  the  Weimadmf  following, 
is  sufficient }  four  days  are  not  in  all  cases 
necessary  at  the  end  of  the  term*  Brud' 
thaw  V.  .  ^^2 

3.  Rule  obtidned  on  Sahtrdajf  for  *"^ 
enlarged  of  course.  372 

RBGULiE    GENBRALES    IN    KING'S 

BENCH. 

4.  To  prevent  the  use  of  spbritnous  liquors 
in  theKlng^Bendi  Prison,  and  empower- 
ing tiie  Marshal  to  remove  oflfenders 
therdn  to  another  prison,  to  be  oonfin^ 
there  tor  so  long  as  Marsbrf  shaU  think 
fit,  not  exceeding  three  months.  373 

5.  To  prevent  the  setting  aside  a  regular  at- 
tachment agunst  sheriff  for  not  bnnging 
in  the  body,  or  the  stayhig  prpceediy  on 

b«l  bond,  without  affidavit  of  mertte,  or 
affidavit  that  application  is  really  »»*«  o? 
behalf  of  sheriff,  &c.  373 
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^.  To  dliduurge  rule  ol  court  BBftff  tlerm 
57  Gto.  3>  as  to  oitf  eriag  V^^f^v  of  Crown 
Office  to  Tidt  V^aa§tMotxi^  Priaoa,  and 
order,  that  all  complaints  of  pritooen 
within  t^  ^9iA  priaon  nutt  be  delivered 
to  |f««ttel  or  hia  officer.  Page  374 

7.  tHder,  that  notices  for  JnstU^nnff  Ml  in 
person,  must  be  served  before  if  o'clock 
of  forenoon  of  the  day  for  which  notice 
ought  to  be  served,  except  where  further 
time  to  Justify  has  been  allowed,  in  which 
case  notice  must  be  served  before  tliree 
o'clock  in  the  afternoon  of  such  day.  374 

8.  Order,  that  defiendant  in  ejectment  shall 
specily  in  consent  rule  the  premises  for 
Wiiich  he  defends,  and  conaent  that  on 
trial  he  irill  adndt  the  possession  of  the 
premises.  375 

9;  Order,  that  in  country  cjeotmenta,  served 
before  essoign  days  of  JEoiler  or  Mkhaet' 
MOff  terms,  tenant  must  appear  within  four- 
days  after  end  of  such  term.  3^^ 

10.  Order,  that  in  rule  lOfl  for  setUng  aside 
award,  otjectiona  to  awards  &c.  must  be 
stated.  376 

11.  Order,  that  if  two  or  more  notices  of 
bail  have  been  ji^vcn  before  hail  appear  to 
jostilyv  costs  thereof  must  be  paid  before 
Justification.  .  376 

12.  Ordte",  that  no  officer  nndcr  Marshal 
shall  take  fee.  for  inqpifafy  lato  solvency, 
&c.  of  a  party  intending  to  take  the  bene- 
fit of  the  rules.  376 

13.  Older,  that  sealer  of  writs  ehall  not  seal 
a/.yk.  or  ea,  $a*  witliout  Judgment  paper, 
Ac  be  produced  to  him*  ftat  attoniey 
must,  on  an  bailable  process,  writs  of  at- 
tachment, JL  fiu  and  au  m«  indorse  de- 
fendant's place  of  abode,  ftc  That  to 
agn  indgment  on  cogmostr,  etgmwU  amsl' 
be  produced  to  deik  of  dockeliy  and- filed 
wiAhim.  377. 

14.  Order,  that  no  prisoner  intending  to 
tako  benefit  of  insolvent  act,  shall  be  sn- 
perseded  br  pkdnliff  discoAtlnidng  to  pro- 

•  ceed  in  acuon.  377 

RULES  IN  COMMON  PLEAS. 

15.  Order,  that  in  bailable  causes  for  lOOOt 
and  upwards,  bail  may  justify  in  IfiOOA 
lieyond  sum  sworn  to.  378 

16.  Order,  that  bail  may  Jnstify  at  dttfng  of 
the  court  only,  except  (under  dieim- 
stances)  on  the  last  day  of  term.         378 

17.  Order,  that  fines  must  be  left  at  the 
Cbirographer's  Office  fourteen  days  after 
passed;  and  all  fines  in  King's  Silver  Of- 
fice must  be  carried  to  Cliiroffrapher^s  Of- 
fice. 378 

18.  Order,  that  rules  iot  special  juries  must 
be  served,  and  cause  marked  in  Marshal's 


book  «s  special  inry,  two  days  before  ad- 
journment-day in  JUndon  or  Midiksex. 

Page  378 
19^  Order,  that  Seal  Office  lie  open  firom 
eleven  till  two,  and  fimm  five  wl  seven, 
during  term*  and  ten  days  after  issuable 
term,  and  one  week  after  any  other,  and 
firom  eleven  till  three  in  vacatton.       379 

20.  Order,  that  rule  for  nqfenedetu  of  de- 
fendant ont  of  0Mtodjr  of  warden,  &c. 
nmst  be  filed,  upon  signing  nipersedeat. 

379 

21.  Order,  that  no  motion  relating  to  a  fine 
or  recoveiy  sh«ll  ha  made  on  last  day  of 
term.  379 

22.  Okder,  that  defMaat  in  4eetment  shall 
specily  in  consent  rule  promises  for  which 
he  detods,  and  consent  that  on  trial  he 
will  admit  the  possession  of  promises. 

380 

23.  Order,  that  in  country  ijectments,  serv- 
ed  beforo  essoign  days  of  Eawter  or  BHch- 
vuu  termf,  tenant  must  appear  wldiin  four 
days  after  end  of  such  terms*  380 

24.  Order,  that  aOAlHi  on  motkm  to  enter 
*   up  judgment  on  old  irivnnt,  must  state 

that  defendant  is  alive  on  a  day  in  the 
term*  -  38> 

25.  Enabling plalntiir to deelMe  laCP.  on 
procesSi  vitonuble  last  ntom  oC  tbaferm, 
so  as  to  have  a  plea  of  the  terai.         381 

KOUS»  IK  l^CBEQUER* 

26.  Older,  that  Justification  of  bsa  must  be 
ateittiing  of  the  court  beforo  oUier  bupi- 
aesB.  '    381 

27.  Order,  that  all  motions  in  causes  to  be 
heard  beforo  Lord  Oldef  Baron,  muet  be 
made  beforo  him  alooei  when  sitting  in 
court*  '382 

28.  Order,  regidattng  the  hearing' of  canses, 
pettttons,  dec.  382 

29.  Rnulating  hearing  of  ezoepdoos,  pleas, 
Ac  in  equi^  and  law. .  381^ 

30.  ^zoq>tk>ne  must  be  heaidat  rittii^g.of 
the  court  before  motions.  383 

SATISFACTION. 
Am  PtBajNVO,  14, 96. 

scavenger: 

Sm  Plbaoino,  39* 

SCIRE  FACIAS. 

Sit  Bail,  $2.     Quark  nx.  von.    Erkor, 
3,  4.    Pleading,  24. 

••  •  s       f 

A  sdre  /acku  is  necessary,  when  an  degU  is 
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mi  mnrM  wHlAn  k  f«ur  and  a  day  after 
jodgment  obtained.  ti^e  364 

sEALomce. 

SBALKR  or  WRITS. 

SECURirr  FOR  COSTS. 
teG«na,4»^6^f. 

siaJCMiiiais.' 

S$^MMi/tum  AUK  6<avAii»,  I. 
isERVICE. 

I 

PEocciapft.  Ort>BcaiiaA- 


Or  Pa 
Tiojf  m 


SBBSIWB^ 
St^OKbMM  Of  SBluoiia. 

IMi  €o«t  wm  aot  iiil|fffnra  Willi  tiMMC- 

Irtiv  afl  aRiallaat  aamali^  glare 
batea  MirkmhuMt  aeaaioiia»  that 
they  wmUd  at  thaa^  nMrigaa  anlBr  and 
niplta,  anitrf  tlidraA>^wlfeliellbetat 
Iba  lollo(iriaf.aaarioiii  s  and  i»  Iho  mm 
tuna  a  agyjHation  liad  taken  plaae  nith 
the  raapondenta  aa  |o  the  aetUemam  of 
tii^Vmm  bntwUho^Ua^pdalBiiwImiliin^ 
It  m  kaU  10  W  nacfann  to  giva  » liMh 
notfea  of  aroaal  for  tiie  |i»Ibiiini  aeaaioni, 
laaatitfetbeaiipeUaatatobaheanU   7%t 

SK-OiP. 
dbCofBifAMT.   Ptiiimiiiay  11.  Btfttttto 

1.  Tbe  plabitiff  being  an  aactionaar»  and 
Mdng  for  thanrica  of  goods  aold  W  Urn  aa 
aneh,  the  demdknrinay  ib^^'Off  a  debt  doe 
to  Um  fron  tba  piiMipnl  f«idar.  JmrwU 
T.  €^iappk.  387 

2.  In  an  action  of  aoiraaant  the  defendant 
moft  plead  a  aet-off;  and  kaiing  pleaded 
mm  ut/metmm,modaiyvk  aotke  of  aet-off, 
oanot  avair  hfaiaaff  of  it    dkkrakaw  r. 

388 


SETTINO  ASIDE  AND  STAYING  PRO- 
CEKblNm; 

Sm  CoaTe,  14;    Isuoulaaitt*  3,  4. 
1*  The  oonieni  of  the  paitj  to  whom  the 


«^yj4  a ji6naUy  ia  to  be  pud,  he  not 
bdng  ih€  jAJMif,  ia  not  incessary  in 

2.  Hie  oonrt  wttf  not  preren\  lli»^aintiff 
Upou  pfoceedii^  at  the  same  time  i^fle^ 
tion  Ib^.a  tHit  Maim,  and  a  duiritgm  to 
maka  a  return,    jinon.  392 

i*  An  acdoa  may  be  brought  la  a  anpenor 
«oOrt«  When  the  denial  is  abore  40*. 
thongh  It  ba  reduced  by  a  let-otf.  Opied 
Va  Birff  394 

i,  Tbe  Cotfrt  of  King's  fiench  wai  not  a&jr 
proceedings  merely  on  an  aili^vit  that  the 
debt  was  vndar  40<.    CMSl|fon{  t.  J!>ycjke. 

395 

5.  Aetfon  maf  be  broughC  in  Court  of  Grand 
Seaaioaa  in  fTalM,  for  gooda  ddirered  to 
a  caneler  in  Lomdm,  but  recdved  at  Caa- 
narttmi  and  proceedtngs  in  action  in  Mid' 
'  dbmif  atayady  aanie  of  attiob  being  un^ 
4^0    Anm,  395 

0.  tha  cowl  win  atay  fqrtofleedlBi;^,  If  a  de- 
fandaiat  be  aned  Ify  biflf  as  an  attonM^, 
when  he  ia  not  one.    NmU  t*— — .     396 

SStTLEMBlIt'. 
Sm  SBasioNs. 

SHAM  PUSADINO. 
6et  Plbauno,  34. 

8HEBP  WALK. 
Ske  l^AswcBy  12. 

AftBRllP]^. 

Aa  AriaiHiMgwt»  K  4.  Poohmob.  Pso- 
a    Uo»Om.5. 


1.  Rnla  for  an  attachment  agahut  an  nnder- 
aherlir^onthedeathof  tfaealMriC;  daring 
hia  ynr,  under  3  Gr  1>  c^  15,  a.  8,  ii  not 
aMolute  in  the  first  inatanoe.   Amm.  389 

2.  Attachment  refused  against  the  aheiiiF 
for  not  selBng  under  a  wfurftWumw  esaetuu^ 
wherahehidMlnmM^  heeonM  notaell 
for  want  of  buyers.    Amm,  390 

3.  Where  than  weito  thiee  dafendanta»  two 

of  adiarii  #ere  anaaM  and  bailed,  and  die 
jMalntiir  took  an  aaagnment  of  the  bail 
bonder  and  aa  la the  third,  the  aheiUTi^.' 
tnwod  imi  tH  tmemhu.  Under  these  cir- 
enmatoncca  the  oooit  disohancd  the  rule 
CO  bring  ih  the  body.    ^«n.  391 

Sll!lt*S,  sAll^OWNSRd,  AND  SHIPPING. 

teCBARTfenPARTT.  FRBIGRT.  DeMUR. 
BAOR,      IJiSinUlfCS.       PROUlBJTIOir,   1.. 

Tbivitt  IlouaB. 
I.  When  a  conaignee  is  not  ready  to  receive 
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the  cargOy  and  the  oiroeis  of  tbe  skl|^,  de- 
sirous to  get  thdr  slilp  clcer,  rndoad  the 
cargo  and  enter  It  with  the  excise,  hnt 
errcmeoasljr,  whereby  they  are  eeteed ; 
heU,  that  the  ship  oimera  are  not  UaUe 
to  ooasigneee  for  the  non  delivery  of  the 
nuae,  aa  the  Utt  o#  todbif  did  not  iiropniy 
deseribo  the  aaoM.  SUnaaK  ▼.  Ski^htk 
Mdatken.  Pli|ge  897 

2.  Under  a  dause  in  an  act  of  pariiamenty 
exempting  sh^  from  tbe  peyment  of  the 
same  port  or  toll  duties  ''  mors  tlian  once 
for  the  same  Toyage  bout  out  and  tiome, 
notwithstanding  such  ship  or  vessel  might 
go  out  and  retnru  with  a  loading  of  goods 
or  merchandises ;"  held,  that  a  vessel 
having  cleared  out  of  port  at  /liitf  with  a 
eaigo  of  goods  for  Mogwhre,  on  the  coast 
of  Africa,  which  she  dischaiged,  and  ten 
took  in  another  cargo  for  London,  did- 
charged  the  same  at  lamdm,  SAd  took  in 
a  carigo  for  Hall,  with  which  she  arrived 
at  BiUi,  coeetituted  two  ^rtfaict  v«yages» 
and  not  within  the  cxeaptloii«  TU  Dock 
Companjf  at  Kingston-^qton-iftUi  v,  HmU* 
fngtom.  597 

SIONATCRE  OF  PLEAS. 
9m  Vuunuio,  SI. 

9BCn  SWORN  CLBRKS. 
See  Bail,  7, 

SIANDBR. 

^tePLBADINQ.  41. 

f 

**  He  Ikas  de(i«iided  a  mealmau  of  a  roan 
lume,"  are  not  aetkwahie  woirdtf.  without 
specud  damage.  Rkhmrdmn  v.  AUen,  in 
error.  ,<i57 

SPECIAL  CASE, 

1.  Ruk  aM  granted  for  tie  defendant  to 
admit  certain  facts  necessary  to  raise  a 

rtioD  in  a  special  case.    Bmcl^e  v.  ffol- 
398 

2.  RiilefiM granted  for  the  j9o«/M  to  be  handed 
over  to  rae  prosecutor,  and  for  blm  to  be 
at  liberty  to  enter  up  Judgment,  defendant 
having  neglected  to  settle  the  case  re« 
served  in  yuo  umrrnuo,  for  usurping  office 
ofmayorof  CokAetltr.  BMxy^SmiiA.   396 

SPECIAL  JURY. 

See  CovTU,  9.    JvpomBtm,  L    R£o.  Qns. 

18. 

SPIRITUOUS  LIQUORS. 
5;m  R£G.  Gbx.  4. 


STAR&HOLDER. 

See  MONKT  HAD  INX)  RKCBIVBD. 

STAMPS. 

SMAmOAVIT^l.  AnStTEATION^  1.   BAIL 

Bomij  I. 

!•  An  iqnpraasement  does  not  require  an 
award  stamp,  though  in  foct  it  Is  in  the 
nature  of  an  award.   Perkkur,  Poit$.  399 

3.  A  stamp  is  only  necessary,  where  a  paper 
b  used  in  evidence  ef  an  agreement  direct- 
ly, and  not  where  it  is  used  incidently ;  so 
it  is  evidence  of  in  acknowledgment  con- 
tained in  it,  Uamgh  lyit  etamped.  WikeUon 
V.  MeaikewM  tmd  meiker.  Page  399 

STATUTES  (CONSTRUCTION  OF). 
See  Construction.    Mindamvs,  3. 

2  &  3  EDW.  VI.  e.  J3. 
See  PosTBA. 

5  ft  6  EOW.  VI.  reltOit^  ioSak<^  O^/Ua. 
See  OrricZy  Sale  of« 

8  &  9  WILLIAM  UL  e.  II,  a. «. 

AsPUAMIfGyS. 

3  GEO.  L  c  15,  a.  8. 
See  SiiBmiTPy  \, 

3  QEO.  IL  c  29,  8. 4. 
SegComMietvWf^. 

h  <ffia*  IL  c«S8,  s.  9. 
See  Plbadi»«,  27. 

5  GEO.  n.  e.  30,  a.  32. 

^BAIIKBt;PT,2. 

U  GEO.  II.  e.  H,  s.  1. 

See  NoTieB  ep  AcTiow. 

4  GEO.  in.  e.  25w 
See  BlLLa  or  £xCttAli«B,  11. 

19  GEO.  IlL  c.  84. 
See  ToAMPixs  Act. 

27  GEO.  m.  c  13. 
See  Drawback. 
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27Q£am.  C.3K 
9m  Diu WBAC^ 

33  OEQ.  m.  c^  54. 
Sh  PuuoiNO,  23* 

43  GEO.  III.  e.  46. 
&eCotTt»S.    Bail,  1. 

50  GEO.  UL  c.  49.  I.  K 
AmOtbbmsi09  1. 

53  GEO.  UI.  c.  103. 
See  IiifoLTEvr  DbbtoBi  I. 

53  GEO.  UI.  c.  113,  1.6. 
J^  TkiAsuB BR  OF  County.  ' 

STATUTE  OF  FRAUDS. 
&e-PiAirjM>  STAtuTK  <yr. 

STATUTE  OF  LIMITATIONS. 
Set  hmttknojut,  SxAtutB  of. 

STAYING  PROCEEDINGS. 

&»  BaH,  67; '  CosTg,  I,  5,  6.  Indict- 
ment. MOJITOAWm  ABD  MORTOAGBB. 
PLBADIMOy  3.     TBIALy  2. 

STRIKING  Otrr  PLEAS,  &c. 

1.  On  a  modoB  to  strike  out  tbe  plea  of  the 
general  iesne,  and  file  a  plea,  thatthe  plain- 
tUr  was  cottFicted  of  felony,  the  defendant 
nut  prodnce  a  certifled  eopT  of  the  record 
of  convictkniy  and  pcore  the  identity  of 
the  party  connptod.    Crohir  ▼•  Sitewrigki* 

400 

2.  Ride  to  prodnee  the  record  may  be  given, 
although  defendant  has  strack  oat  i^<un- 
der  of  nuL  iki  record.  When  a  motion  is 
opposed  in  first  instance*  no  costs  of  op- 
position can  be  slloved,  thon^^  notice  of 
motion  w^  ghren.  Qer^ardyr.QoMU    407 

3.  If  a  canse,  where  tiiere  is  Joiniler  on  de- 
moirer  and  no  ttRgmnenty  be  straclL  oat  of 
the  paper*  no  one  pnjing  Jadgment,  the 
canse  most  be  eateied ^ fMM^  .'iMM.  402 


SUBMISSION. 
Set  Abbitbatiov*  1. 

SUBPCENA. 

teETIDXNCB,  11. 

■ 

When  an  officer  of  the  court  is  serred  with 


I 


.%mAfemm. dSuecf  lecwei,  to prodoce  a  Jodg- 
flseni-booic,  if  the  personal  stlrndancc  of 
the  officer  be  necessary,  he  most  be  in- 
fofmed  so*  orthe  eoort  will  not  grant  an 
attachment  against  him,  lus  clerk  iuiving 
attended  widi  the  book,  tboi^  pUintiff 
aoosuited  in  eonsequenoe.    BeumeU  r. 

Page  403 

SUNDAY. 

« 

SmEbrob,  3. 

SUPERFLUOUS  COUNTS. 
See  Plbaoino,  9. 

SUPERSEDEAS. 
See  Ebrob,  5.    Rbo.  Gbn.  14,  20. 

SURETY. 

See  Biixs  or  Exchavos,  8.  Gitabanteb. 
PLBAIUliO,  35.    iMOEMnmr. 

The  consideration  most  be  stated  on  the  fece 
of  a  piaranlee.  Bnt  notice  of  nonpay- 
ment by  prindpal  on  denwnd  on  surety, 
seems  neoemary  to  be  ayerred  or  proved. 
Semb.  «  credit,"  and «« osnal  credit,"  are 
synonymoos.  Notice  to  prodoce,  serred 
at  eight  o'clock  of  evening  before  trial, 
too  late.    AiUnrnm  t.  Carter.  403 

SURPRIZE. 
See  New  Trial,  5, 13. 

TAXATION. 

f 

Sei  AttobmbV,  1, 4.  Costs,  10,  16.   Evi- 

*  '  DBNCB,  9. 

TITHES. 

See  Costs*  11.    Postba.    PRoniBiTioir. 

Parol  compositions  for  tithes  are  merelv  per- 
sonal, and  cease  with  the  occupation  of 
the  tenant.  The  composition  paid  by  the 
former  occaiuer  is  prima  fade  evidence  of 
valne.    Payiw,  clerk^  v.  Kirkkp.        405 

TOLL. 
See  Turnpike  Act. 

1.  An  act  of  pariiament,  exempting  carts, 
&c  loaded  with  manure,  flnom  toUs,  ex- 
empts them  from  uAi  if  they  are  going- 
empty  to  fetch  manore.  Harrisen  v. 
Jatnet.  547 

2.  Under  an  exemptbn  from  toll  in  an  act 
of  parliament  for  carts  canying  compost. 
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Sec,  or  aay  tkhigivluitaoeTer  used  in  the 
mamiriiig  of  land,  tire  carriage  of  lime  is 
not  exempt.  The  words  *'  or  an^  thing 
wbatsoerer  used  in  the  manuring  of  land," 
were  considered  as  only  applying  to  the 
carriage  of  plougbs,  harrows,  and  sach 
like  instruments.    Ki$^r,GoHgJL       4155 

TOWER. 
See  ARftBSTy  23. 

TRADE. 

1.  A  hond  bv  an  .apothecanr,  not  to  set  up 
business  within  20  miles,  is  not  illegal^  as 
in  restraint  of  trade.    Hay  ward  ?.  lotmg. 

407 

2.  An  agreement  between  two  coacbmasters 
not  to  oppose  each  other,  or  charge  higher 
prices,  is  legal.    Heam  t.  Griffin,        407 

TRANSPORTATION. 
5eeBAiL,  51. 

TRAVERSE. 
See  Plbadino,  6. 

TREASURKl  OF  OOUNTY. 

A  rule  upon  the  treasurer  of  AiidtUesexy  to 
pay  orer  naoney  to  the  treasurer  of  the 
county  of  Smrrey,  for  the  expense  of  re- 
lieving a  prisoner  in  the  King's  Bench  and 
Marshalsea  prisons,  on  the  53  Oeo*  3» 
c.  113,  s.  69  refused,  because  a  demand 
and  refusal  were  not  sworn  to.  IT.  B. 
Mainwaringf  Btq,  Treatater  qfCaanhf  ef 
MIddktex.  409 

TRESPASS. 
5eeBAiL,71.  DscLAHATioif,  4.  Evidence, 

6.        INSOLTENT  DEBTOR,    1.        I^IMITA- 

TI0N8,  Statute  or.  Pleadzno,  15, 
19.    Process,  6. 

1.  The  landlord  of  a  tenant  fitmi  year  to 
year,  though  there  is  no  resemrtion  of  the 
timber  on  thepremiaes^  may  support  tres- 
pass wi  et  armit  against  a  third  person,  for 
carrying  it  away  after  it  has  been  cut 
down.    Ifardr.Aiidreme.  636 

MESNE  PROFITS. 

2.  A  joint  aetiott  for  mesne  profits  may  be 
supported  by  several  lessors  of  plidntiff  in 
^ectment  after  recovery  therein,  although 
there  were  only  separate  demises  by  each. 
Chamier  and  Pieiiow  v.  LUngon,  410 


TRIAL. 

^ee   ABATEMEVT,   3.       JUDOMENT,    1,    2. 
FLBADINOy  2.  - 

1.  An  aflidsfttt  that  a  material  witness  'A 
not  likely  to  return  tillA  day  therein  men- 
tioned, impliedly  swears  that  h^is  ex- 
pected then.    Awm,  411 

2.  The  court  will  not  pot  off  the  trial  of  a 
cause,  brought  by  the  assignees  of  a  bank- 
rupt, becanee  a  petitiott  is  pending^  against 
the  commission  of  bankruptcy.  Anigneet 
of V.        I  .,  411 

TRINITY  HOUSE. 

llie  IVintty  Honse  have  a  right  to  the  duty 
of  ballastage  of  akreeaed  garden  gravel, 
though  not  Uken  from  the  Tkmma.  Qm. 
Whether  gravel  taken  from  the  river  Lea 
is  within  the  jurisdiction  of  the  Trinity 
House.  TkeMaaier^ff^afehuyOMiAtibi' 
ants  of  tAt  OmUFhUemity,  or  Broikerkood 
of  the  mott  Giariattt  and  Undbrided  TVmAy, 
and  of  Si.  Clement,  in  ike  Paritk  ffDepi- 
fordSirmd,  fo/At  Coaniy  tf  Kent,  r.  Sia- 
pkt.  689 

TROVER. 
See  PLEADiiia,  36»  38.    DICLARATXOh,  4. 

TRUSTEES. 

See  AmBrnuTioNy  2. 

An  act  of  parliament,  anthoriring  trustees  to 
improve  puhlie  streets,  and  to  sell  waste 
lands,  to  deftmy  the  ezpences  of  such  im- 
provements, and  to  use  the  money  arising 
from  each  sales  in  such  manner  as  tiiey 
shall  tlunk  fit,  lor  the  canylng  the  pur- 
poses of  the  act  Into  eiecutlon,  does  not 
authorise  them  to  expend  such  money  in 
the  oppositkNi  of  a  blD  in  pariiament, 
whicby  if  passed,  would  turn  out  disad- 
vantageous to  the  purpOMS  of  the  former 
abt.    Alward^v.  IKban.  610 

TURNPIKE  ACT. 

1.  The  exemption  in  the  Qpend  Tnnipike 
Act,  13  Geo,  3^  c  84,  ilni  payment  of 
toll  by  a  passeifsr  crossinff  R  roed,  and 
not  going  100  yards  thereon.  Is  oonflned 
to  carriages  merely  erowing  the  road. 
PkUkper*  Harper.  412 

2.  A  notice  of  action  under  an  act  of  parlia- 
ment against  a  toUgate-keeper,  *'  tor  de- 
manding and  taking  of  me  toll  for  and  in 
respect  of  certain  matters  and  things  par* 
ticularly  mentioned  and  ezemptea  m>m 
toU,  in  and  by  acertain  act  of  pwHainent^ 
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intilM,**  ftc.  It  too  yiecftalii,  and  bad. 
f^rmmamr.lme.  Page  673 

UNDBRTAKING. 
A  gMWi  wimaliliy  by  an  attogMj^to  ap" 


Ui  bOl  ta  bAMB  pMStt.  ;Awi.  415 


mUQUIDATED  DAMAGES. 
Mm  iMOftTBwT  Uanwkp  I. 

USAGE. 
Sm  EriDBNCKy  4. 

USB  AND  OCCUPATiaif . 

te  PLBADINQ^  11,  40. 

VAAUNCB. 
3t»  DuctMkMnow,  4.    Plbadino,  31. 

VENDmONI  EXPONAS. 

Stt  SiueRinr»  ^. 

VENDOR  AND  PURCHASER. 
Set  SBT*orr,  1.    Wabkantt. 

TlMfeiKlorof  a  bone;  wlio  Ktcinds  tbe  con- 
tract, is  liable  to  tbe  pnrcbaser  for  tbe 
keep  of  tbe  bone  duriiig  tlie  time  be  kept 
it,  from  tbe  day  oC  the  contract.  King  ▼• 
Priee.  416 

VENUE. 

Sue  ImncnftiiT,  2, 

h  Feme  BbaiMfd  is  adfon  fw  ananll,  mle 
tebiitit 


imtanim  Stepkerdt.BkU. 

417 
3.  A  HMklion  to  cbaagc  the  mmw  cannot  be 
made  by  one  of  tbree  defwnlarta,  without 
tbe  conaenfe  of  Iha  other  ««o,  netirilb. 
mnding  they  bad  mffnet  jndMent  by 
drfanlt,  and  eoHnMI  wMl  tbe  plalntiir, 
at  it  was  soggcsted,  to  withhold  tbehr  con- 
sent.   Anoiu  417 

3.  Tbe  issuing  of  tbe  writ  is  material  evi- 
delwe'hi  an  aglptt  for  an  escape,  so  as  to 
ensMs  the  ^mM  to  bring  back  the 
•emit  to  MOnUeeeti  on  Oe  nmai  under- 
tMag ;  and  IfteMfore  In  snch  action  tlie 
MHMeeannofl  Beehanged-  ffom  MfitUUtes  to 
^rtham^Mikire  on  a  nile  nM,    Anon, 

418 

4.  Rule  nid-  gnmled'  to  diange  mum  from 
LemAn  to  Ar«,  four  witnesses  ihrfttg  at 
£4bA(  and  only  one  of  the  fiicts  occurring 
In  Lofkhn*    Anon,  41 8 

&.  Rnle'iiM^gnuiM'tocftmige  tbe  vemie  from 


Xoril  to  ZoMfaN,  tbe  witonees  being  OmcN. 

IsmI  flsbennen,  who  wo«bl  be  ihaent  at 

tbe  thne  of  the  Yeirh  aadses.    A^nmn  r. 

.Sadbr.  P^ge419 

6.  Tbeconrtwairsfose^ruletocbaajgethe 

•MMf  in  an  action  on  a  binacb  of  eotcMOt, 

though  there  was  a  ?iew  prayed*  becatse 

no   psepottderating   circnmstanpes  were 

shewn  to  make  tbe  changing  of  the  wemue 

necessarr.    Amn,  419 

7,«  A  penal  action  for  non-residence  mnst  be 

'  broqght  in  tiM  county  in  which  the  liring 

issitaated.    ITAtlsfteadT.  l9>iMr.        420 

VIEW. 

Hie  court  will  only  onder  particular  dr» 
cumstanees  grant  a  Tiewin  an  indictment 
for  perjury  ^  but  a  view  will  be  refosed,  if 
there  be  any  risk  of  its  misleading  the  jary. 
dmtn,  422 

VERDICT. 
See  EfSCTHKirrf  1. 

VESTRY-BOOK. 
Sb(  Mandamus,  8. 

WAIVER. 
50e  WAnAANT  or  ATTonNBT^  1. 

WARRANT  OF  ATItmNfiY. 

See  BAnOH  anj>  Fcmb.    Rbo.  GbiC .  24. 

1.  A  subsequent  asrignment  of  goods  for  tbe 
sum  secured  by  a  wamnt  fii  attorney,  is 
not'a  waiver  of  the  warrant  of  attorney. 
.^011.  423 

2.  Where  the  plmntifr  brought  an  action 
upon  an  annu^  deed>  and  afterwards  took 
a  warrant  of  attorney  for  the  sum  due, 
with  A  prorisiony  that  if  vrithin  a  certaia 
time  the  annidty  was  not  paid,  be  should 
be  at  fiberhr  to  take  oat  execution  for  the 
sum  sj^edned;  together  with  all  costo  In- 
curred for  or  by  reason  of  the  nonpayment 
oCtiMsanipdtfi  held*  tiiathawasnot  at 
liberty  under  this  danae,  to  take  ontexe- 
ctttionfortbeeoetaoftheaetimu  IMbk 
T.  JI0M.  423 

WARRANTY. 

A  cough,  unless  proved  to  be  of  quite  a  tem- 
porary nature,  b  an  unsoundness ;  and  a 
verdict  for  the  defondantwna  held:  wraag, 
though  the  horse  had  tbe  nextday  after 
the  warrant};:,  been  rode  a  buntiiv*  When 
it  la  through  the  error  of  the  jury,  s 
new  trial  Is  granted  on  payment  ol  costs ; 
but  it  b  otherwise  when  through  thrir 
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miflcondiict :  though  an  affidavit  of  the 
miscoiidiiict  of  the  jury  was  produced 
when  ihe  nde  itiri  was  moyed  for,  yet  as  it 
was  not  referred  to  in  the  rule  nUi^  it  can- 
not be  made  use  of  when  the  rule  ahtohite 
is  moved ;  for  the  rule  nid  not  being  drawn 
up  upon  reading  it,  the  other  party  had  no 
notice  of  it  It  may  be  made  part  of  the 
rule,  that  the  judge's  notes  of  the  evi- 
dence of  an  aged  witness  should  be  read  in 
eiidence,  in  case  he  could  not  attend ;  but 
is  unnecessary  for  legal  evidence  between 
the  same    parties.      ShiUUoe  v.  Claridge. 

PSge  425 

WATERMEN. 

See  CoNvicTioir,  6. 

WINCHESTER  BUSHEL. 
,    5«  Certiorari,  1. 


WITHDRAWING  PLEAS. 
See  Striking  out  Plbas,  1. 

WITNESS. 

See  EviDBNCB,  3, 3, 5,  7, 9,  M,  11.  Bail, 
59.  Bankrott,  I.  Bills  or  ExcBAMOB, 
67.     Certiorari,  1.     Inspection,  3. 

NbwTRIAL,  1»8.    SUBFIBMA.    TBIAL,  1. 

Venub,  4,  5.    Warbantt.     Convic- 
tion, 1,4. 

WORDS. 
AwSlanoeiu  . 

WRITS. 
See  reepective  Heads  of. 


THE    END. 


W.  Fbple,  Primer, 
t)7,  Chanceiy  Lane. 
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